Lopez, et al v. McDermott, Inc et al Doc. 280

UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF LOUISIANA
FEDERICO LOPEZ, ET AL. CIVIL ACTION

VERSUS NO. 17-8977
CONS. W/ 19-9928

MCDERMOTT, INC., ET AL. SECTION"L" (5)

APPLIESTO: 17-8977 ONLY

ORDER & REASONS

Before the Court is a motion to dismiss filed by Defendant ConocoPhillips Company
(“Conoco”. R. Doc. 223. Plaintifféaricela Lopez and Fkerico Lopez Il oppose the motidn.
R. Doc. 242. Conoco has filed a reply. R. Doc. 264. The Court now rules as follows.
I. BACKGROUND
This case arisesut of PlaintiffFederico Lop€zalleged exposure to asbestos whieving
as a pipefitter and weldat facilities owned and/or operatedDgfendants R. Doc. 12 at 2. Mr.
Lopez contendée contracted malignant mesothelioma as a resfultis exposureand seeks to

recover damagesr his injuries Id. at 4.Mr. Lopezpassed awagn November 9, 2017. R. Doc.

1OnNovember 8, 2018essica and Alfred Soliz, who contend they are Mr. L'dpieingical children, filed
suit bringing claims against several defendants and alleging subéyasitidlar causes of action to the case at bar.
No. 199928 R.Doc. 1-2. On June 10, 2019, the Court consolidated the two matters. R. Doc. 268si&me order
concerns Plaintiffs Maricela Lopez and Federico Lopearily.

2Mr. Lopez originally filed this lawsuiin Orleans Parish Civil District CourR. Doc. %1. Plaintiff was
deposedn August 16, 2017. During that deposition, Mr. Lopez testified that higeallexposure arose, in part, out
of activities connected to Defendan@uter Continental Shelf operations. Based on this testimony, on SeptEBnbe
2017, Defendants removed tteseto thisCourt. The case was initially assigned to Judge Vance butimasediatly
reassigned to Chief Judge Engelhardt due to a conflict of interest. R3.Do®ctober 2017, Plaintiffs filed a motion
to remand. R. Doc. 15. On January 24, 2@@efJudge Engelhardt denied Plaintiffacotion to remand. R. Doc. 42.
In May 2018, the caswasagainreassigned to Judge Vanfmdlowing Chief Judge Engelhartdt investitureto the
U.S. Court of Appeals for thEifth Circuit. R. Doc. 52. The case was immediately reassigned to Juntgaivbecause
of Judge Vance previously stated conflict of interest. R. Doc. 53. On Jul\2068, Judge Morgan recuskerself,
and the case was reassignetheundersignedR. Doc. 101.
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61 at 1. His surviving spouse, Maricela Lopez, and surviving child, Federico WLbpanw
maintain the suibn Mr. LopeZ behalfand assertraadditional claim for wrongful dgh R. Doc.
61 at 1.

In their secondamended complaint, PlainsffallegeMr. Lopezwas exposed to asbestos
between 1971 and 1973 while working as a gasket cutter for Defendaoht.&asket Company
and again between 1973 and 1986 while working for ggllBrown & Root(“"KBR”) as a
welder/pipefitter.Id. at 2. On March 18, 2019, Plaintiffs filed a Fourth Amended Petition for
Damages namg ConocoPhillips Companff/Conoco”) as a Defendant for the first time. Doc.
196. In thisamendedomplaint, Plaintiffsallege Mr. Lopez wa%vas exposed to asbestos during
his work for KBR at premises/sites owned and/or operated by . . . CONOCOPB| as
successor in interest to CONOCO, INC., CHEVRON CORPORATION, EPL OIL andIS8S
and TEXACO, INC: Id. aty 8(a). They contend his job responsibilities at the Conoco site required
him to“us[e] or handl[e] asbestos or asbestostaining products and/or equipment requiring or
calling for the use of asbestos or asbestwgaining products.Id.

Based on thidactual backgroundPlaintiffs bring strict liability and negligence claims
against Defendantsr their role in Mr. Lopezexposure to asbestos asekk damages for medical
expenses, lost earnings, pain and suffering, loss of consortium, lossityf gjuigle, and wrongful
deathd. at 16.

[1.  PRESENT MOTION

In the present motion, Defendant Conoco sélelee forms of relief: (1dismissal for lack
of personaljurisdiction, or in the alternative(2) dismissal ofPlaintiffs’ fraud claimsand(3) a
moredefinite statemenR. Doc. 2231. The Court first addresses Conte@ontention that this

Court lacks personal jurisdiction.



1. LAW & ANALYSIS

Conoco first challenges whether this Court may exercise personal jtioisdover it
pursuant to Federal Rule Givil Procedure 12(b)(2)R. Doc. 223. When nonresident defendants
like Conocoseek dismissal for lack of personal jurisdiction, the plaintiffs bear the mwfle
establishing theourt s jurisdiction See Johnston v. Multidata Sys. I@orp., 523 F.3d 602, 609
(5th Cir. 2008).If the Court rules on the pleadings without first holding an evidentiary hearing,
the plaintifis arerequired onlyto makea prima facieshowing of jurisdictionld. In deternining
whether the plaitiffs havemet its burden the Court may consider affidavits, inteyedories,
depositions, or any other appropriate method of discoVéilgon v. Belin20 F.3d 644, 648 (5th
Cir. 1994).Under this analysis, the couhnnust accept as true [the plaintiffaincontroverted
allegations, andesolve in [their] favor all conflicts between the [jurisdictional] facts coethin
the parties affidavits and other documentatidrRPervasive Software, Inc. v. Lexware GmbH &
Co. KG 688 F.3d 214, 2120 (5th Cir.2012) (quoting-reudensprung v. Offshore Tech. Servs.,
Inc., 379 F.3d 327, 343 (5th Cir. 2004) (alterations in original) (quotation omitted)).

A federal district court may exercise personal jurisdiction over a ndergslefendant if
“(1) the forum stats longarm statute confers persomnatisdiction over that defendant; and (2)
the exercise of personal jurisdiction comports with the Due Process Clause Fduttieenth
Amendment."McFadin v. Gerber587 F.3d 753, 759 (5th Cir. 2008ecausd_ouisiana’s long-
arm statute extends as farastitutional due process allows, Beurtproceeds directly tthe
second step of the inquirgeeLa. R.S. 13:3201(“[A] court of this state may exercise personal
jurisdiction over a nonresident on any basis consistent with the constitution oateiarsd of the
Constitution of the United Stat&k.see alsaHunter v. Meyers96-1075, p. 3 (LaApp. 1 Cir.
3/27/97), 691 So. 2d 318, 320.

The «ercise of personal jurisdiction over a nonresident defendant comportdheith
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guarantees ofederal due processhen the nonresident defendant tetablishedminimum
contacts with the forum state and the exercise of jurisdittioes not offend ‘traditional notions
of fair play and substantial justi€elnt’| Shoe Co. v. State of WasRffice ofUnempt Comp &
Placement326 U.S. 31@1945) (quotingMilliken v. Meyer 311 U.S. 457 (1940))There are two
types of' minimum contacts those that give rise to specific personal jurisdiction and those that
give rise to general personairisdiction.” Lewis v. Fresne252 F.3d 352, 358 (5th Cir. 2001).
“The ‘minimum contactsinquiry is fact intensive and no one element is decisive; fathbe
touchstone is whether the defendardonduct shows that ‘iteasonably anticipates being tdle
into court” McFadin 587 F.3d at 758Becausen this casat is undisputedhat theCourtlacks
general jurisdiction ove€onoco,seeR. Doc. 223 at 9; R. Doc. 264 atthe relevant inquiry is
whether theCourt can exercise specific jurisdiction oW&onoco.

Specific jurisdictionlies when the alleged injuries arise from or are directly related to the
nonresident defenddstcontacts with the forum statéundle Lining ConsiCorp. v. Adams Cty
Asphalt, Inc,. 85 F.3d 201, 205 (5th Cir. 1996) (citiriglicopteros Nacionales de Colombia, S.A.
v. Hall, 466 U.S. 408 (1984) ar@uick Techs Inc. v. Sage Gx. PLC, 313 F.3d338, 344(5th Cir.
2002) To determine whether specific jurisdiction exists, a court ffexdmine the relationship
among the defendant, the forum, and the litigation to determine whether mainthimisgit
offends traditional notions of fair play and substantial justiGundle Lining 85 F.3d at 205.
Contrary toConocos assertion thahese contacts must bgystemic, even a single contact can
support specific jurisdiction if the defendafippurposefully avails itself of the privilege of
conducting activities within the forum State, thus invoking the benefits and proteofidiss
laws™ Burger King Corp. v. Rudzewic471 U.S. 462, 475 (1985).

In determining whether a defendant has purposefully availed itself to the forentlated

elements are relevant to tlweurt's inquiry First, the @urt must limit its evaluation téhe
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deferdant’s contacts with the forunthe court mg not consideithe unilateral activity of the
plaintiff or a third party.Sangha v. Navig8 Shight. Private Ltd., 882 F.3d 96, 103 (5th Cir.
2018) (citingWalden v. Fiore571 U.S. 277 (2094 Second, theontactsestablishing specific
jurisdictionmust be purposeful rather than random, fortuitous, or attenttated complained of
injury. Id. (citing Walden 571 U.S.at 285-86. Finally, the defendant must seek some benefit,
advantage, or profit by avaib itself of the jurisdictionBurger King 471 U.S. at 475.

In this casethe sole jurisdictional allegation made against Conoco in Plairdffsplaint
is that Mr. Lopez‘was exposed to asbestos during his work for KBR at premises/sites owned
and/or @erated by . . Conocd. R. Doc. 196 at T 8(a). The complaint does not state where the
Conoco site was located, an issue Conoco points out in its motion to dismiss. R. Doc. 223-1 at 2.

During his depositionMr. Lopez testified that héworked offshore on the Conoco
packagesand that to go offshore, he would leave from Morgan City, Louisiana. R. Dod. 242
80, 84, 92.This testimony is problematic in two respects. Fingither the complaint, nor Mr.
Lopez’ testimony specify where Condsooffshore s was locatedSecond Defendantsubmit,
and Plaintiffs agredyir. Lopez“immediately recantédhistestimony. R. Doc. 264 at R. Doc.
242 at Astating”Mr. Lopez seemed to recant going offshore on the Conoco package but affirmed
building it in theyard’ later in his deposition). Theelevant portions of Mr. Lopézieposition
reads as follows:

Q. I think you testified, Fred, that you had worked on a Conoco platform?

A. Yeah. We—we built a Conoco package and we work-amot offshore. That

was in the yard.

Q. Okay. All right.

A. I'm sorry.

Sb(l:io, thats okay. So the Conoco platform, that was inside the yard at Brown &

A. Yes.

R. Doc. 2421 at 95. Based on Mr. Lopetestimony that KBRdidn't fabricate anythingatits



Morgan City Louisianalocation,R. Doc. 2421 at 81the Court inferdvir. LopeZ statement that
he worked on a Conoco platforimside the yardrefers to work performed iHouston,Texas.
Plaintiffs have offered no evidence to the contrary.

In addition to Mr. Lopezconfused and apparently recanted testimony, in their opposition
to Defendaris motion to dismiss for lack of personal jurisdiction, Plaintiffs statpon
information and belief, [Mr. Lopek co-workers can offer testimony against . . . Conbco,
including that tley went‘offshore with Mr. Lopez to work on Conoco platforms.” R. Doc. 242 at
3. Later in their motion,and without reference to these unnamedavookers,Plaintiffs statehe
Conocoplatforms weré located on the Louisiana Continental SHdbut site no evidence for that
assertion R. Doc. 242 at & This potential testimongnd unsubstantiated assertimethe only
evidence Plaintiffs offer to establish that Coriecoontacts with Louisiaraspecifically owning
and/or operating a platform situated in Louisianaontinental Shel-caused or contributed to Mr.
LopezZ allegedinjuries.

The Court finds thigssuedispositive: either Mr. Lopetraveled offshore to work on a
Conoco platform situated in LouisidsaContinental Shelivhere he wasgposed to asbestoshich
the Court concludes would establish speaifipersonamurisdiction over Conoco, or his work for
Conoco was based entirely at KBRHouston, Texas facility, which the Court concludes would bar
this Court from exercisingn persaamijurisdiction over Conoco. Thus, the Court considers whether
these statemerg—that “upon information and belieftwo witnesses will testify that they went
offshore with Mr. Lopez to work on a Conoco platfdonated in Louisiari@ Continental Shel-

satsfies Plaintiff$ burden of establishintpis Courtsjurisdictionover Conoco.

3 Plaintiffs also stateagainwithout citaion, that“[i] t is undisputed that the oil platforms uponiethMr. Lopez
worked and where he was exposed to asbestos were within 100 nfilet ofitsiana coastR. Doc. 242 at Moreover,
in itsmotion,it appeas Conocodoesdispute wiether theConoco pl&orm upon which Mr. Lopeallegdly wakedwas
locatedin Louisianas Continental ShelSeegenerallyR. Doc. 223, 264

6



Althoughthe Court must resolve all factual disputes in Plaintiéfgor, particularly when
the Court does not hold an evidentiary hearing on the issgkéatshaw v. Johneh, 167 F.3d
208, 211 (5th Cir1999) the Court‘need not accept as true conclusory statements based solely
‘on information and belief. The Leadess Institute, LLC v. JackspmMNo. 143572, 2015 WL
4508424, at *16 n.13 (N.D. Tex. July 24, 2015) (quoffamda Brandywine Corp. v. Potomac
Elec. Power Cq.253 F.3d 865, 869 (5th CR001)) see alsdBonvillain v. La. Land & Expl. Co.
702 F.Supp.2d 667, 682 (E.D. La. 2010). As a result, the Court findsdhssertios, madefor
the first time in Plaintiis’ memorandum in opposition to Conoésanotion to dismiss, fail to make
a prima facie case of establishingirisdiction over Conocoparticularly in light of Mr. LopeZz
sworn testimony that he ditbt work on a Conoco offshore platform.

Evenassuming Platiffs had offered these unnamed witnessestimony that theywent
“offshore with Mr. Lopez to work on Conoco platf@rhthe witnesses offer no testimony
specifyingwhere tleseoffshore platforms were located. Thus, in their opposition to Contxo
motion to dismiss, Plaintiffs essentially ask the Court to make two inferansapport of their
jurisdictional allegations(1) that two witnesses wouldctuallytestify that they wentoffshore
with Mr. Lopez to work on Conoco platformignd (2) tha these Conocgplatforms weresituated
within Louisianas jurisdictional boundaries. Plaintiffs point to no evidence that would allow the
Court to make such an inference.

Neverthelessthe Court finds thaévidence substantiating Plaintiffassertionthat Mr.
Lopez went offshore to work on a Conoco platform situated within Louisignasdictional
boundariesind was exposed to asbestmuld create arima facieshowing ofspecificjurisdiction
over ConocoThis is sificient to establisha “preliminary showing of jusdiction” RepubBus.
Credit, LLC v. Greystone & Co., IndNo. 135535, 2013 WL 6388657, at *4 (E.D. La. Dec. 6,

2013) (describing a preliminary showing of jurisdiction“asmething less than @ima facie
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showing and requires the presentation of falctallegations that suggest with reasonable
particularity the possible existence of the necessary cohta&tordingly, the Counwill order
the parties to undergo jurisdictional discovery in order to obtain this evideeelelly v. Syria
Shell Petrd Dev. B.V, 213 F.3d 841, 855 (5th Cir. 2000A(district court is not required to defer
ruling on a jurisdictional motion until all discovery contemplated by the plaintiff been
accomplished; instead, an opportunity for discovery is requi(etirig Patterson v. Dietze, Inc.
764 F.2d 1145, 1147 n.4 (5th Cir. 1995
V. CONCLUSION

For the foregoing reasons,

IT IS ORDERED thatby no later thaduly 22, 2019Plaintiffs obtainand file evidence

substantiating their assertion that Mopez’ “co-workers can offer testimony against . . . Conbco,
including that they weritoffshore with Mr. Lopez to work on Conoco platforinlecated on the
Louisiana Continental Shelf. This discovery order is limited to that purposelonhe event the
Court does not receive any evidence from Plaintiffs by this deadline, the Cdgriantl Conocts

motionto dismisdor lack of personal jurisdiction. The Court will defer ruling on Consceootion

until that time.

New Orleans, Louisiana on this &dday of June, 2019.

Wy, Ol

Eldon E. Fallon
U.S. District Court Judge




