Sanders v. Christwood, LLC Doc. 76

UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF LOUISIANA

IONA SANDERS CIVIL ACTION
VERSUS NO. 17-9733
CHRISTWOOD, L.L.C. SECTION M (5)

ORDER & REASONS

Before the Court is a motion filed by defant Christwood, L.L.C. (“Christwood”) for
summary judgment on the racdikcrimination and whistleblowealaims filed by plaintiff lona
Sanders (“Sanders?). Having considered the parties’ memorandad the applicable law, the
Court grants Christwood’s motion concluding) that Sanders cannot prevail on her racial
discrimination claims because she did not dennatesthat she suffered an adverse employment
action or that another similarly-situated epyde of a different raceeceived preferential
treatment; and (2) thahristwood, as a non-profit institan, cannot be held liable under the
Louisiana whistleblower statute.

. BACKGROUND

This matter concerns allegations of radigcrimination under Title VII of the Civil Rights
Act, 42 U.S.C. 8§ 2000est seqg. and 42 U.S.C. § 1981, and a claim of retaliation under the
Louisiana whistleblower statute, La. R.S. 3. Christwood, a non-profit entity, operates a

retirement community consisting of independesig, assisted living, nursing, and memory care

! R. Doc. 52.

2 Sanders filed a memorandum in opposition to theanotR. Doc. 55. (Sanders’ opposition is submitted
pro seand is less a brief addressing the factual and legal isaisesl by Christwood’s motion, than it is a 39-page
unsworn and after-the-fact statement of Sanders’ recollection of events.) Christedariiply in further support
of the motion. R. Doc. 68.
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units® Sanders, who is African-American and giséered nurse, begdrer employment with
Christwood in September 2008.Sanders alleges that in k¢ 2015, she orally accepted a
promotion to the position of as$gd living unit director, which veoffered to her by Christwood’s
vice associate executive director, David Cook (“Cook”), who is whifsccording to Sanders,
being a registered nurse is a riegd qualification for the directship (which Chstwood denies),
and she performed the job duties of the posifrom March 2015 until she left her employment
with Christwood in January 20P7Sanders further alleges thalthough she was performing the
duties of the assisted living unit director, TamirR€“Perry”), who is wiite, a licensed practical
nurse, and Sanders’ supervisor, was listed wighState of Louisiana dwlding the title. On
December 5, 2016, Christwood filed the key personnadmeork with the State to list Sanders as
the assisted living unit directérSanders also alleg¢hat she was promisedaise to $50,000 per
year, but was not paid that amount, “despite @ge@ntations in various pay documents that she
made nearly $58,000 annualf/.’Moreover, Sanders alleges tishie did not receive the annual
director's bonu$. Sanders contends that her pay mipancy and the failure to change the
paperwork with the State wedue to racial animus.

Sanders also claims that she was constrlgtidischarged due to racial discriminatfdn.
Sanders alleges that on December 19, 2016, an mateurred in the assisted living unit that

was required to be reported to the Stat&anders alleges that Reand Cook asked her to alter
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paperwork reporting the incident, and she refdde®anders further alleges that the African-
American nursing personnel on duty at the tim#hefincident were fired, whereas the white nurse
involved was not!* Sanders claims that Cook told her she “made oversights” in relation to the
December 19, 2016 incident and a separate intickencerning the administration of medicine,
and as a consequence, on Jana®, 2017, she was demotedamon-supervisory role, which
forced her to resign, resuiti in constructive discharde. Further, Sanders alleges that she was
constructively discharged for refusing to falsigcords, which she claims a violation of state
law 16
. PENDING MOTION

Christwood argues that it is entitled tarsnary judgment becau§&anders cannot state a
prima facia case of racial discrimination becausee dtas failed to identify both an adverse
employment action and a similarly-situated indual of a different race who was treated more
favorably!’ Christwood further arguesahSanders’ whistlebloweraim must be dismissed as a
matter of law because La. R.S. 23:967 does apgly to non-profit institutions, such as
Christwood!®

Sanders maintains that she has carrigdoheden on summary judgmt with respect to
her racial discrimination claim. For example, stponds that she was treated less favorably than
lan Thompson (“Thompson”), the white nurse duty at the time of the December 19, 2016

incident, because only the blaekployees involved were fireat demoted, whereas the white
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employee was ndf. She also argues that she couldlnoaite “any recent changes” to La. R.S.
23:967 that exempt non-profit entities from the FRw.
1. LAW & ANALYSIS
A. Summary Judgment Standard

Summary judgment is propef the pleadings, depositions,savers to interrogatories, and
admissions on file, togeth&rith the affidavits, if any, show #t there is no genuine issue as to
any material fact and that the moving partgmditied to a judgment as a matter of lauCelotex
Corp. v. Catrett477 U.S. 317, 322 (1986) (citing Fed. Rv.a®?. 56(c)). “Rule 56(c) mandates
the entry of summary judgmeiaffter adequate time for discoveagd upon motion, against a party
who fails to make a showing sufficient to establise existence of an element essential to that
party’s case, and on which the party will bear the burden of proof at tteal.’A party moving
for summary judgment bears the initial burdemefmonstrating the basis for summary judgment
and identifying those portions of the recoudiscovery, and any affavits supporting the
conclusion that there is no geneaiissue of material factd. at 323. If the moving party meets
that burden, then theonmoving party must use evidence daghble under Rule 56 to demonstrate
the existence of a genuirssue of material factld. at 324.

A genuine issue of material fact exist@ifeasonable jury couldtuen a verdict for the
nonmoving party. SeeAnderson v. Liberty Lobby, Ine77 U.S. 242, 248 (1996). The substantive
law identifies which facts are materiald. Material facts are not genuinely disputed when a

rational trier of fact could not find for the nonmogiparty upon a review difie record taken as a

¥ R. Doc. 55 at 10 & 34. In addition, Sanders asks the Court to consider other evidencertéprapial
discrimination such as her exclusion from a directorsétimg and a directors’ luncheon, her name not being on her
office door, and her not receiving a madtey. None of these incidents is gkal in the complaint. Further, none
gualifies as an adverse employment action under Title VHhius, the Court will not consider them in analyzing the
events that are alleged.

201d. at 3.



whole. See Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Cé7® U.S. 574, 587 (1986);
Equal Emp’t Opportunity Comm’n v. Simbaki, Ltd@67 F.3d 475, 481 (5th Cir. 2014).
“[Ulnsubstantiated asseotis,” “conclusory allegations,” anderely colorable factual bases are
insufficient to defeat a motion for summary judgme®eeAnderson477 U.S. at 249-5Mopper

v. Frank 16 F.3d 92, 97 (5th Cir. 1994). In mgj on a summary judgment motion, a court may
not resolve credibility issues or weigh evidencgee Delta & Pine Land Co. v. Nationwide
Agribusiness Ins. Cp530 F.3d 395, 398-99 (5thrCR008). Furthermore, a court must assess the
evidence, review the facts, and draw any apprtpiderences based on the evidence in the light
most favorable to the pgropposing summary judgmenfee Tolan v. Cotto®72 U.S. 650, 656
(2014);Daniels v. City of Arlington246 F.3d 500, 502 (5th Cir. 2001Yet, a court only draws
reasonable inferences in favor of the nonmovatigwthere is an actual controversy, that is, when
both parties have submitted evidence of contradictory fatfitle v. Liquid Air Corp, 37 F.3d
1069, 1075 (5th Cir. 1994) (en banc) (citibgjan v. Nat'l| Wildlife Fed'n 497 U.S. 871, 888
(1990)).

After the movant demonstrates the absesfca genuine dispute, the nonmovant must
articulate specific facts and poitd supporting, competent evidenttext may be presented in a
form admissible at trialSeeLynch Props., Inc. v. Potomac Ins. Co. of 140 F.3d 622, 625 (5th
Cir. 1998); Fed. R. Civ. P. 56(&)(A) & (c)(2). Swh facts must create more than “some
metaphysical doubt as to the material factglatsushita475 U.S. at 586. When the nonmovant
will bear the burden of proof at trial on the disfiive issue, the moving party may simply point
to insufficient admissible evidence to establisheasential element of the nonmovant’s claim in

order to satisfy its sumany judgment burdenSee Celotexd77 U.S. at 322-25; Fed. R. Civ. P.



56(c)(B). Unless there is a gene issue for trial that couldupport a judgment in favor of the
nonmovant, summary judgment must be granteeklittle, 37 F.3d at 1075-76.
B. TitleVIl

Title VII prohibits an employer from taking certain discriminatory actions against an
individual “because of such individual’s race, eol@ligion, sex, or national origin.” 42 U.S.C.
§ 2000e-2(a)(1). A plairffibringing claims under Title VII can esither direcor circumstantial
evidence to prove her caseiatentional discriminationPortis v. First Nat'| Bank of New Albany
34 F.3d 325, 328 (5th Cir. 1994). Dirextidence is “evidence that,bklieved, proves the fact of
discriminatory animus withoumference or presumption8andstad v. CB Richard Ellis, In809
F.3d 893, 897 (5th Cir. 2002). “Because direct enat is rare, a plaintiff ordinarily uses
circumstantial evidence to meet the test set oMdBonnell DouglagCorp. v. Green411 U.S.
792 (1973)].” Portis, 34 F.3d at 328.

When a plaintiff relies on circumstantial evidenas,in this case, the plaintiff must first
establish grima faciecase of discrimination by proving thét) she is a member of a protected
class; (2) she was qualified for the positionissiue; (3) she was the subject of an adverse
employment action; and (4) she was treated lessdhly because of membership in the protected
class than were other similarly-situated employeles were not members of the protected class,
under nearly identical circumstanceBaske v. Fitzgerald785 F.3d 977, 984-85 (5th Cir. 2015)
(citation omitted). If a plaintiff makes thgima facieshowing and thereby creates a presumption
of discrimination, the burden shifts to thefeledant to produce evidence of a legitimate,
nondiscriminatory reason ftine action or decisiorBuisson v. Bd. of Supervisors of the La. Cmty.
& Tech. Coll. Sysh92 F. App’x 237, 243 (& Cir. 2014) (citingicCoy v. City of Shrevepor92

F.3d 551, 557 (5th Cir. 2007)). Thénally, the burden shifts badk the plaintiff to show that



the defendant’s proffered reason is pretextigl. However, the “ultimate burden” of persuasion
that there was discrimination remaivgh the plaintiff at “all times.” Raggs v. Miss. Power &
Light Co, 278 F.3d 463, 468 (5th Cir. 2002) (quotRgeves v. Sanderson Plumbing Prods., Inc.
530 U.S. 133, 143 (2000)).

Christwood concedes that Sanders, an AfricameAcan, is a member of a protected class,
and that as a registered nurse she was quafdretthe position at issueHowever, Christwood
argues that Sanders cannot establigitricna faciecase of discrimination because she cannot
demonstrate that she was subjected to an adverse employment action or that she was treated less
favorably than a similarly-situated employeddovwas not a member dfie protected class.
Further, Christwood argues that Sanders canriabksh that she wasanstructively discharged
because a reasonable employesinmlar circumstances would not have felt compelled to resign.

The Fifth Circuit has adoptéd strict interpretation of #hnadverse employment element,”
under which “an employment action that ‘does ritgd job duties, compensation, or benefits’ is
not an adverse employment actioR&gram v. Honeywell, Inc361 F.3d 272, 282 (5th Cir. 2004)
(quotingBanks v. E. Baton Rouge Par. Sch. B&Q F.3d 570, 575 (5th Cir. 2003)). “Rather, an
adverse employment action consists wfifate employment decisiosach as hiring, granting
leave, discharging, prorting, and compensating.’d. (quotingFelton v. Polles315 F.3d 470,
486 (5th Cir.2002)) (emphasis Pegran). Further, a demotion can qualify as an ultimate
employment decision under Title VIId. (citing Sharp v. City of Houstori64 F.3d 923, 933 n.21
(5th Cir. 1999)).

Sanders identifies four actions she claiamount to adverse employment decisions —
Christwood'’s alleged failure to timely list her withe State as the assidtliving unit director,

failure to raise her pay when she was promdtedhe assisted living unit director position,



demoting her to a non-supervis@gsition, and causing her consgttive discharge by means of
the alleged demotion. The issues regarding tegpSanders’ job title to the State, her pay, and
the purported constructive discharge do not ¢tutstadverse employment actions. And, although
the demotion could be an adverse employmetiwracSanders has failed to identify a similarly-
situated employee who was treated more favorably.

First, the alleged failure to timely notify tistate of Sanders’ promotion to assisted living
unit director does not qualify as an ultimate empient decision. Indeed, Sanders concedes that
despite this alleged failure on @¥iwood’s part, she was performitige job duties of the assisted
living unit director. Nor is there any allegationeMidence that the failure to report the change in
job title actually affected a decision aboutirg, granting leave to, discharging, promoting, or
compensating Sanders. To be sure, there ilegation describing anydeerse effect on Sanders
arising from the failurdo report the promotion to the Stat&urther, Christwood’s director of
human resources, Ladonna Allen (“Allen”), staiadher declaration that Sanders became the
manager of the assisted livingitim April 2015, not the directoit Sanders offers no probative
evidence to refutéllen’s declaratiorf?

Next, Sanders’ allegation regarding her pag ha merit. Sanders alleges that she was
promised $50,000 per year, but didt receive that amount. Hower, the undisputed payroll

evidence in the record provmat Sanders actually receivadjross salary of $52,753.15 in 2015

2'R. Doc. 52-4 at 7-8.

22 Even if the failure to provide notice of the change in job title rose to the level of an adverse employment
action, Sanders has not demonstrated that she was tiesgddvorably than a similgrkituated employee who was
not in her protected class. Sanders points to Perry asthpacator on this issue, but Perry was not similarly situated
since she had far more relevant work and management experience than Seel@gburn v. Pottet55 F. App’x
102, 109 (5th Cir. 2005) (employees with more wotegience are not similarly situated to those with [é8&3gman
v. New Breed Logistics, Inc72 F. Supp. 3d 672, 679-80 (N.D. Miss. 2014) (purported comparator had more
experience and time in service than plaintiff so circumstances were not ‘ideatigal”). Nor did Sanders and Perry
have the same supervisor or the same job duties.



and $57,955.38 in 2016, and before she quit in 201 Zyab@aid at the rate of $57,200 per yéar.
Further, the unrebutted summanggment evidence establishes that Sanders was not entitled to
the directors’ annual bonus because she wasctaglly a part of the directors’ groéf.Allen
stated in her declaration that Sanders was negteeetor of Christwood,rad thus, not entitled to

the directors’ bonus, but was eligible for andeiged the employees’ bontisat is funded by
Christwood’s residents. Further, Allen stated that, wh&anders became the manager of the
assisted living unit, her payroll code was chartge@\IL Director” for accounting purposes only,

and was not a reflection of hactual position at Christwod§.

Third, Sanders alleges that she was demoted from assisted living unit director to a non-
supervisory skilled nursing position agjuality assurance aalinator. A transfer to a different
position that is “objectively worse — such as being less prestigrdass interesting or providing
less room for advancement” can qualify as a dempeven if there is noeduction in pay, title,
or grade. Stringer v. N. Bolivar Consol. Sch. Dis727 F. App’x 793, 799 (5th Cir. 2018);
Alvarado v. Tex. Ranger942 F.3d 605, 612 (5th Cir. 2007¥However, where the evidence
merely shows ‘that a plaintiff was transferrednfra prestigious and desirable position to another
position, that evidence is insufficient taadish an adverse grioyment action.” Stringer, 727
F. App’x at 799(quoting Pegram 361 F.3d at 283). Determining whether the new position is
worse is an objective inquiry éasing on the qualities of the new position, not the employee’s
subjective preference for ormosition over another.Alvaradq 492 F.3d at 613-14 (citations

omitted).

23|d. at 2-10; R. Doc. 52-7 at 9.
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261d. at 7-8. And, again, Sanders has not pointed to any similarly-situated employee not in her protected
class who was paid more than she was.



Allen’s January 30, 2017 letter Sanders explaining the decision to transfer Sanders from
the assisted living unit director position to thelity assurance coordinator position indicates that
the transfer is a demotion based on Sandems performance in thdirector’s positiod! The
letter clearly indicates that Sander$eing relieved adlirector’s responsibiiies, but would retain
the same pay and benefiisAlthough the transfer qualifies asdemotion, Sanders has presented
no evidence to carry her burdeneastablishing the fourth prong ofpgima facie case of racial
discrimination — namely, that there was a sinylaituated employee mo was not a member of
her protected class and was treated more favorably.

When a Title VIl plaintiff proffers afellow employee as a comparator, she must
demonstrate that the employment actions isgue were taken “under nearly identical
circumstances,” such as

when the employees being compared held the same job or responsibilities, shared

the same supervisor or had their emplogtstatus determined by the same person,

and have essentially comparable violation histories. And,alhtj¢he plaintiff's

conduct that drew the adverse eayshent decision must have beeearly

identical to that of the proffered compmdor who drew dissimilar employment

decisions. If the difference between thaipliff's conduct and tht of those alleged

to be similarly situated accounts for the difference in treatment received from the

employer, the employees are not similasituated for the purposes of an

employment discrimination analysis.
Lee v. Kansas City S. Ry. C&674 F.3d 253, 260 (5th Cir. 200Qjuotations, citations, and
emphasis in original omitted) (emphasis added).

Sanders offers Thompson as a potential coatpar Sanders contends that she was treated
less favorably than Thompson, a white nurse wias on duty at the time of the December 19,

2016 incident. According to Sanders, Thompson received only a warning in connection with the

incident, whereas the African-American nursingpéygees involved, including her, were either

27R. Doc. 52-4 at 58.
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fired or demoted. Thompson and Sanders didshate nearly identical circumstances because
different supervisors determined their staingeed, Sanders was Thompson’s superéfsdn

her declaration, Allen stated th@anders herself made the demisto issue a written warning to
Thompson, rather than fire hith. That Sanders acted in a styisory capacity concerning the
incident and the follow-up reporting, whereas Thompson did not, undermines the validity of
Sanders’ proposed comparator. Therefore, Sarmtedt Thompson were not subjected to nearly
identical circumstances, and Sanders has not stgpedina faciecase of racial discrimination
based on the demotidh.

Finally, Sanders’ constructive dischargeaiai also fails. Under the doctrine of
constructive discharge, “an employee’s reasanalacision to resign because of unendurable
working conditions is assimilated to ariwal discharge for remedial purposeBénn. State Police
V. Suders542 U.S. 129, 141 (2004). Thus, “[a]n eoydr is responsibléor a constructive
discharge in the same mannikeat it is reponsible for the outright disieninatory discharge of a
charging party” under Title VIlId. (quotation omitted). “In determining whether an employer’s
actions constitute a constructive discharge,darty ask[s] whether wiing conditions became
‘so intolerable that a reasonalgperson in the employee’s positimould have felt compelled to

resign.” Spencer v. Schmidt Elec. C876 F. App’x 442, 452-53 (5th Cir. 2014) (quotiBgders

2R. Doc. 52-4 at 8.

301d. at 8-9.

31 Moreover, Sanders’ claim basedthe demotion also fails because Gtwiood's decision to transfer her
to a non-supervisory position was based on legitimatdiscriminatory reasonswvhich Sanders has not
demonstrated to be pretextu&8ee Auguster v.Vermillion Par. Sch. B9 F.3d 400, 402 (5th Cir. 200Lpxton v.
Gap Inc, 333 F.3d 572, 578 (5th Cir. 2008vans v. City of Housto246 F.3d 344, 349-51 (5th Cir. 2001). Sanders
offers no evidence or argument to discredit Christwood’s reasons for her demiatidmef failure to timely submit
the incident report; her refusal to obtain a clarified, norifiadsincident report; and her failure to report the untimely
administration of medicines), much less tondastrate that they were motived by race.
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542 U.S. at 141). Courts in the Fifth Circuitneaer seven factors in determining whether a
reasonable employee woulkekel compelled to resign:

(1) demotion; (2) reduction in salary;)(8eduction in job reponsibilities; (4)

reassignment to menial or degradiwgrk; (5) reassignmento work under a

younger supervisor; (6) badgering, lmaent, or humiliation by the employer

calculated to encourage the employee’s resigngor (7) offers of early retirement

or continued employment on terms |dasorable than the employee’s former

status.
Nassar v. Univ. of Tex. Sw. Med. C#74 F.3d 448, 453 (5th Cir. 2012) (citation omitted).
“Discrimination alone, without agavating factors, is insuffient for a claim of constructive
discharge ...."Brown v. Kinney Shoe Cor237 F.3d 556, 566 (5th Cir. 2001) (citations omitted).

Sanders argues that she felt compelled to resign after she was reassigned to a non-
supervisory position in the skilled nursing unidowever, the record does not support that a
reasonable employee would have felt compelleds@gn. Sanders’ reassigent did not result in
a reduction in pay or benefits, or a change in h&uBurther, Sanders admitted at her deposition
that the new role involved creagj care plans and providing nursingecto residents, which is not
menial or degrading, but rather is essentiap&bient care and workypically performed by
registered nurseS. Moreover, there is no evidence that Sanders was subjecéay badgering,
harassment, or humiliation to & her resignation, or that shvas reassigned to work under a
younger supervisor. Thus, Sanders has failesati® a claim for constructive discharge.

C. Louisiana Whistleblower Statute

Sanders alleges that she was demoted frampdsation as assisted living unit director and

constructively discharged because she refused to participate in what she alleges to be an illegal

practice of altering official paperwork. Thelisiana whistleblower atute, La. R.S. 23:967,

32R. Doc. 52-7 at 11-12.
33 R. Doc. 52-5 at 215-19.
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prohibits an employer from retating against an employee wh@oets, threatens to report, or
refuses to participate in andfial work practice. “Although the statuteeifsdoes not define
‘employer,’ courts have consistently applied tiedinition of ‘employer’ as set forth in La. Rev.
Stat. § 23:302, Louisiana’s general @ayment discrimination statute.'Sebble v. NAMI New
Orleans, Inc, 2018 WL 929604, at *2 (E.D. La. Feb. 16, 2018) (cittngglish v. Wood Group
PSN, Inc, 2015 WL 5061164, at *10-1(E.D. La. Aug. 25, 2015);angley v. Pinkerton’s Inc.,
220 F. Supp. 2d 575, 580 (M.D. La. 2002) (definitiohka. R.S. 23:302 apply to La. R.S. 23:967
regardless of the fact that section 967 is founchapter 9 of title 23;ollecting “miscellaneous
provisions,” rather than in chapter 3-A, wih addresses “prohied discrimination in
employment”);Johnson v. Hosp. Corp. of An767 F. Supp. 2d 678, 691 n.2 (W.D. La. 2011)).
Section 302(2)(b) exempts non-profit entities fritva definition of employer. Accordingly, non-
profit entities are not $ject to Louisiana’s whistleblower statut8ebble 2018 WL 929604, at
*2 (citing Jackson v. Xavier Univ. of L&2002 WL 1482756, at *6 (E.La. July 8, 2002))}accord
Wilson-Robinson v. Our Lady of the Lake Reg’l Med. Ctr., R@11 WL 6046984, at *2 (M.D.
La. Dec. 6, 2011) (concluding that a non-profit cogpion is not an employer for purposes of La.
R.S. 23:302 and 23:967)).

It is undisputed that Christwood is a non-prefitity. Thus, it is not subject to Louisiana’s

whistleblower statute. As such, Sanders failstéde a claim against Christwood under that law.
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V. CONCLUSION
Accordingly, for the reasons stated above,
IT 1S ORDERED that Christwood’s motion for summary judgment (R. Doc. 52) is

GRANTED, and Sanders’ claimseaDISMISSED WITH PREJUDICE.

New Orleans, Louisiana, this ®@ay of June, 2019.

o w

BARRY W. ASHE
UNITEDSTATESDISTRICT JUDGE
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