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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

MONICA B. SEBBLE CIVIL ACTION
VERSUS NO. 17-10387
NAMI NEW ORLEANS, INC. SECTION “N” (4)

ORDER AND REASONS

Before the Couris a Rue 12(b)(6) Motion filed by defendamAMI New Orleans, Inc.
(“NAMI "), se&king dismissal oPlaintiff’s state law retaliation claimgRec. Doc. 7)The Motion
for partial dismissais opmsed by plaintiff Monice&Sebble(“Plaintiff”) . (Rec. Doc. § Having
considered the submissions of the parties, incluiail’s reply memorandum (Rec. Doc.)11
the record, and applicable law, the C@BRANTS the Motionfor the reasons stated herein

l. BACKGROUND

On October 10, 2017, Plaintiff, Monica Sebble, fileditigtant lawsuit again®AMI New
Orleans, Inc. (“NAMI”),her former employer arainorprofit corporationseeking “monetary and
other relief for Defendant’s unlawful retaliation in violation of the CivigjiRs Act of 1964 and
the Louisiana Employment Disamination Law (‘LEDL’).” (Rec. Doc. 1 at p. 1). Beginning in
July of 2016, Plaintiffan AfricarAmericanwas employed by NAMas a Assisted Daily Living
counselor. Id. at p. 2).Plaintiff alleges that she raised several internal complaints regarding the
manner in which her supervisor, Nathanial Bossisgoke to and worked with individuals NAMI
assisted, as well dss treatment of Plaintiff(ld. at p. 3).Plaintiff furtheralleges thafollowing
NAMI’s unresponsiveness to hewncernson September 27, 201éhefiled a formal complaint

with the Louisiana Board of Social Workers regardifig Bossicks behavior. [d.). After filing

! The relationship between Plaintiff and Nathanial Bossick is describ i@omplaint as follows: “Ms.
Sebble reported directly to Javonna Jones, who in turn reported to ihBassick.” (Rec. Doc. 1 at p. 2).
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the complaint Plaintiff claims that NAMI‘increasingly began isolating” her afidiso failed to
provide her with adequasecommodatiosiregarding a medicasue..and a scheduled surgery;”
while other nopAfrican-American employees were ramilarly mistreated(ld.). On January 18,
2017, Plaintiff fled an EEOC chargpro se assertingthat “NAMI discriminated against her
becaus®f her race and retaliated against harause of the complaints skased” (Id.).

Plaintiff alleges thabn February 7, 201™AMI fired her in response to hditing the
EEOC Charge of Discriminatior(ld.). Plaintiff further alleges that “[tja stated reasons for
termination[in her written separation noticglere patently pretextual, and...a clear instance of
unlawful retaliation in violation of both state and federal lawd” &t pp. 12). Plaintiff alleges that
the five written reprimands imlved “extraordinarily minor alleged infractions” and were written
to justify firing Plaintiff, noting that three of the fiweritten reprimands were signed and dated on
February 7, 2017, the da®aintiff was terminated(ld. at p. 3). Plaintifs Complant identifies
two causes of actiorfl) Retaliation (Title VIl)and (2) Retaliation (Louisiana Law)d(at p 4).

Pursuant to Rule 12(b)(6) of tHeederal Rules of Civil ProcedurdAMI now moves for
the dismissal oPlaintiff’s state law retaliation clairh(Rec. Doc. 71 at p. 1). NAMI argues tha
because it is a Louisiana moofit corporation, “as concede[d] by Plaintiff in her lawsuit,”
Louisiana’s employment discrimination law, La. R.S. 23:3f11seq. is not applicable mause
nonprofit corporationsre specifically excludelom LEDL's definition ofemployer (Id. at p. 2).
Further, NAMI submits that “since Louisiana’s retaliation statute, La.3.2256(1) specifically
limits the definition of employer to that set forth[lra. R.S] 23:302, NAMI cannot be considered
an employer under La. R.S. 51:2256(1)d. @t p. 3. Thus, NAMI contends that Plaintiff's claim

of retaliation undestatelaw (“Second Cause of Actionfhust be dismissedld( at p. 4.

2 Under Plaintiff's second cause of aatj she alleges that “Defendant has intentionally retaliated against
[her] due to her protected conduct under Louisiana law, including byneing her employment.”
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In opposition—while agreeinghat reliance on La. Rev. Stat. § 23:30ZEDL ") to assert
a claim against NAMI, a ngmmofit corporation, “would be fatal~Plaintiff argues that hezlaim
is viableunder Louisiana’s antetaliation statutes, La. Rev. Stat. § 23:967 and § 51:2256, which
“do not exclude noprofit corporations from the definition of ‘employebecause thexclusions
under § 23:302re limited to Chapter-2 of Title 23. (Rec. Doc. &t p. ). Plaintiff argues that
NAMI's Motion should be denied because Plaintiff's Complaint states a valid ™airelief
under Louisiana law: Plaintiff urges that basedadistrict reading” of the relevant statutéise
exclusionsare inapplicable andNAMI unquestionably qualifies asn ‘employer” under
Louisiana’s antretaliation statutes See idat p. 3-8).

In replyand in support of its Motion to DismisSlAMI criticizes Plaintiff's reliance on
La. R.S. 23:927 and La. R.S. 51:2256, statutes it claims are not mentioned in her Complaint. (Rec.
Doc. 11 at p. 1). NAMpuestionsPlaintiff's assertion that her claims are not brought under the
LEDL, pointing to specificeferences to Louisiana Employment Discrimination Law and La. R.S.
23:303(c)that Plaintiff madein her Complaint. Ifl.). Nonetheless, NAMI argues that Plaintiff
cannot pursue a claim under either statute becauselitidefinition of employefound in La. R.S.
23:302 applies to both La. R.S. 23:927 and La. R.S 51:2256, and that definition exclyge&tnon
corporations like NAMI. [d. at pp. 2-4).

. STANDARD OF REVIEW

To survive a motion to dismiss, a complaint must contain sufficient factual matepted
as true, to “state a claim to reliiat is plausible on its faceXshcroft v. Igbal556 U.S. 662, 678
(20M) (internal citation omitted)UnderRule 14b)(6) of theFederal Ruls of Civil Procedure
the Courtis bound to*accept all weHpleaded facts as true, and . . . view them in the ligldt mo

favorable to the plaintiff. Campbell v. Wells Fargo Bank, N,&A81 F.2d 440, 442 (5th Cir. 1986).



Further, “[a]ll questions of fact and any ambiguities in the controllingtambive law must be
resdved in the plaintiff's favor.’Lewis v. Fresne252F.3d 352, 357 (5th Cir. 2001)ltimately,
“[a] complaint is subject to dismissal if the allegatiotaken as true, show the plaintiff is not
entitled to relief.”Jones v. Bogkb49 U.S. 199, 214 (2007).

1. LAW AND ANALYSIS

It is undisputed that Louisiana’s general employment discrimindéon(“LEDL"), La.
Rev. Stat. § 23:3Q1specifically exempts &m its coverage “[e]mployrant of an individual
by...any nonprofit corporation.” La. Rev. Stat. § 23:302(2)@grties agre¢hat NAMI is a
norprofit corporation. Rec. Doc. 1; Rec. Doc-T). Thus, it is undisputed that NAMI is nah
employer underLEDL’s definition. The parties dispute, howevewhether theemployer
exclusions aset forth in LaRev. Stat. 8 23:302 appty La. Rev.Stas. 88 23:967 ancb1:2256,
such that nonprofit corporations are excluded from the definition of employer.

La. Rev. Stat§ 51:2256, in relevant parakes it unlawful fof anemployer as defined in
R.S. 23:3020 conspire taetaliate or discriminate in any manner. Seela. Rev. Stat. 8§ 51:2256
(emphasis addedjience, ¢ establish a retaliation claim, Plaintiff mdisst showthatNAMI was
her employerThe statute specifically incorporategthout limitation,the definition of employer
as definedunderthe LEDL Becausd.a. Rev. Stat. § 23:302 includeshonprofit corporation
exemption NAMI is notconsidered a coveramployer under La. Rev. Stat. 8§ 51:2256.

Next,La. Rev. Stat. § 23:96Fpuisiana’s whistleblower statuterovides, in relevant part,
that “[a]n employershall not take reprisal against an employee who in good faith, and after
advising the employer of the violation of law...[d]iscloses or threatens to disclesekplace act
or practice that is in violation of state law.” La. Rev. Stat. § 23:967A(1) (emphddes)a

Although the statute itself does not define “employer,” courts have consistapled the



definition of “employer” as set forth in La. Rev. Stat. § 23:302, Louisiana’s desmapoyment

discrimination statuteSeeg.g.,English v. Wood Group PSN, Inblo. 15568, 2015 WL 5061164

at *10-11 (E.D. La. Aug. 25, 2015)angley v. Pinkerto's Inc.,220 F. Supp. 2d 575, 580 (M.D.

La. 2002) (the full definitiorf 23:302 applies to 23:967 regardless of the fact that 23:967 is found

in Chapter 9 rather than ir-3A); Johnson v. Hosp. Corp. of Americ&7 F. Supp. 2d 678, 691

n.2 (W.D. La. 2011). Accordingly, employment by nonprofit corporations does not fall within the

scope of thd_ouisiana whistleblower statut8eeJackson v. Xavier Univ. of Louisiarsdp. 01

1659,2002 WL 1482756, at *@E.D. La. July 8, 2002) (citingones v. JCC Holdin§o.,No. 0%

0573,2001 WL 537001, *3 (E.D. La. May 21, 20015ccordWilsonRobinson v. Our Lady of

the Lake Reg'l Med. Ctr., IndNo. 16584, 2011 WL 6046984, at *2 (M.D. La. Dec. 6, 2011)

(concluding that a nonprofit corporation is not an employer for purposes of 88 23:302 and.23:967)
Plaintiffs Complaint specificallyidentifies defendantNAMI New Orleans, Incas “a

Louisiana norprofit corporation.” (Rec. Doc. 1 at p. Binding that the definitionf employerin

La. Rev. Stat. § 23:302pplies which excludesnorprofit corporation employershe Court

concludes thaflaintiff fails to set forth a plausible retaliation claim against NAMI under

Louisiana law Accordingly,Plaintiff's state lawretaliation clains are dismissed

l. CONCLUSION
For the bregoing reasondT IS ORDERED that NAMI’'s Motion for partialdismissl

(Rec. Doc. Yis GRANTED and thatPlaintiff's state law claims of retaliation against NAkfe
DISMISSED WITH PREJUDICE .

New Orleans, Louisiana, thigth day of February 20

KURT D. ENG
UNITED STATES
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