Joseph v. Taco Bell of America, LLC Doc. 43

UNITED STATES DISTRCT COURT
EASTERN DISTRICT OH.OUISIANA

LATEISHA JOSEPH CIVIL ACTION
VERSUS NO. 1/-11460
TACO BELL OF AMERICA LLC SECTION “R” (5)

ORDER AND REASONS

Before the Court is defendant Taco Bell of AmericthC's motion to

dismiss?! For the following reasons, the Cowe¢niesthe motion.

l. BACKGROUND

Plaintiff LateishaJoseph was a general manager at a Taco iBell
Kenner, Louisiana, from March 2012 to August 261%n July 2015, she
allegedly informed her supervisor, Paula Shoemagklher pregnangyand
requested certain accommodaticn<On August 15, Shoemakermllegedly
told plaintiff that plaintiff would need to take early lea¥eOn August 18,
according to plaintiffShoemaker gavieer a“thirty-day action plar which

setcertain benchmarks for plaintiffs performance atdeatened plaintiff
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with termination 1 she failed to meet those benchmafk®©n August 19,
plaintiff allegedly called a Taco Bedmployeehotline to complain about
Shoemaker’s conduét.That same day, plaintiffsserts that sh@resented to
defendant a doctor’s note for permanent home.feBtaintiff's leave was
unpaid, and shkas notsincereturned to worlé

Plaintiff filed a charge ofdiscrimination on Novéar 12, 2015. EEOC
investigator Douglas Seamans handled plaintiffargel® Plaintiff alleges
that defendant falsely accused her of performasseas in its February 2016
response to the EEOC char$e.According to plaintiff, Seamans sent
defendant’s counsel an email on May 4, 2016, intingaplaintiff's desire to
return to work®2 Plaintiff asserts that defendant never respondethi®
emaill3 In September 2016, plaintiff allegedly received inetfrom the
Louisiana Workforce Commission indicating that dedant had refused to

reinstate her because of lack of wdtk.
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After receiving her right to sue letter, plaintiff filed iehTitle VII suit
on October 29, 201%  Plaintiff initially asserted claims for sex
discrimination, racial discrimination, and retal@t. Plaintiff filed an
amended complaint as of right on January261816 and filed a second
amended complaint on February #8.0n March 6, the Courgranted
defendant’s motion to dismiss plaintiff's raciabdrimination and retaliation
claims, and gave plaintiff leave to amend her natadn claim8 Plaintiff
filed her third amended complaint on March B5Defendant now moves to
dismiss plaintiff's retaliation claim under Fedemule of Civil Procedure

12(b)(6)20

I[I. LEGAL STANDARD

To survive a Rule 12(b)(6) motion to dismiss, pti#fis must plead
enough facts téstate a claim to relief that is plausible on iaxé.” Ashcroft
v. Igbal 556 U.S. 662, 678 (2009) (quotiBgll Atlantic Corp. v. Twombly

550 U.S. 544, 547 (2007)). Aclaim is facially pfable “when the plaintiff
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pleads factual content that allowse court to draw the reasonable inference
that the defendant is liable for the misconductgdld.” Id. at 678. A court
must accept all welpleaded facts as true and must draw all reasonable
inferences in favor of the plaintifilormand v. U.S. Unwiré, Inc, 565 F.3d
228, 239, 244 (5th Cir. 2009). But the Court ig bound to accept as true
legal conclusions couched as factual allegatidgbal, 556 U.S. at 678.

A legally sufficient complaint must establish motkan a “sher
possibility” thatthe plaintiffsclaim is true.ld. It need not contain detailed
factual allegations, but it must go beyond labdégal conclusions, or
formulaic recitations of the elements of a causaabion. Twombly, 550 U.S.
at 555. In other words, the face betcomplaint must contain enough factual
matter to raise a reasonable expectation that desgowill reveal evidence
of each element of the pldiff's claim. Lormand 565 F.3d at 257. Ifthere
are insufficient factual allegations to raise ahtigto rdief above the
speculative levelTwombly, 550 U.S. at 555r if it is apparent from the face
of the complaint that there is an insuperable loaretief,Jones v. Bock549
U.S. 199, 215 (2007Carbe v. Lappin492 F.3d 325, 328 n.9 (5th Cir. 2007),

theclaim must be dismissed



[11. DISCUSSION

Title VII makes it unlawful for an employer to disminate against an
employee who has opposed an employment practiceemmathwful by Title
VII. 42 U.S.C. 8§ 20008(a). In order to state a retaliation claimp&intiff
must allege “(1) that [she] engaged in activity fgaied by Title VII, (2) that
an adverse employment action occurred, and (3) éhedusal link existed
between the protected activity and the adverseoacti Raggs v. Miss.
Power &Light Co,278 FE3d 463, 471 (5th Cir. 2002).

Plaintiff has alleged all three elements of a riatadn claim. First,
plaintiff alleges that she engaged in protectedviygtby lodging an internal
complaint through the employee hotline on August2®15, and byiling a
charge of discrimination on November 12, 2G15.“An employee has
engaged in protected activity when she has (1) dgsal any practice made
an unlawful employment practice’ by Title VII or X2Zmade a charge,
testified, assisted, or participated any manner in an investigation,
proceeding, or hearing’ under Title VII.”Douglas v. DynMcDerm ott
Petroleum Operations Cpl44 F.3d 364, 372 (5th Cir. 1998) (quoting 42

U.S.C. § 20008(a)).

21 R. Doc. 35 at 4 1148, 54.



Plaintiff's fiing of a charge of discriminationvas per se protected
activity. See Evans v. City of Houstav6 F.3d 344, 3553 (5th Cir. 2001).
Internally complaining about an employment practiceay constitute
protected activity, so long as the complainant S@aably believed the
employment pradcte to be unlawful.” EEOC v. Rite Way Serv., In@19
F.3d 235, 240 (5th Cir. 2016). Plaintiff allegedépmplained viathe
employeehotline that her managérarassed her bigrcingher to take early
leave for her pregnancy. It is plausible to inflat plaintiff reasonably
believed such conduct violates Title VISee, e.gFairchild v. All Am. Check
Cashing, Inc.815 F.3d 959, 966 (5th Cir. 2016) (“[F]or a pregicybased
sex discrimination claim, an employer is liable for darate treatment,
which occurs when the employee’s protected traitually motivated’ the
employer to take the adverse employment actiorud¢mgYoung v. United
Parcel Serv., In¢.135 SCt. 1338, 135(2015)); Langley v. State Farm Fire
& Cas. Co, 644 F.2d 1124, 1128 (5th Cir. 1981) (suggesthmagfta mandatory
early maternity leave policy may violate Title VII)

Plaintiff suggests in her opposition to defendamt’stion to dismiss
that her July 2@5 request for accommodation also qualifies as gutetd

activity.22 A request for accommodation of a disability may sbtute

22 R. Doc. 3#1at 2.



protected activity under the Americans with Dis#&hes Act (ADA). See
Tabatchnik v. Contl Airlines262 F. App’x 674, 676 th Cir. 2008). Buta
request for accommodation relates to an employmperdctice made
unlawful by the ADA, not Title VII.See42 U.S.C. § 20008(a), see also id.

§ 2000e2(a) (Title VII makes it unlawful to discriminateabed on race,
color, religion, &x, and national origin). Thusinlike plaintiff's internal
complaint and EEOC charge, heequest for accommodation does not
constitute protected activity.

Second, plaintiff alleges thathe suffered an adverse employment
action when defendant failed teeinstate her. An adverse employment
action, for purposes of a retaliation claim, is “aation that ‘a reasonable
employee would have found . . . [to be] materialyverse, which in this
context means it well might have dissuaded a reabten worker fron
making or supporting a charge of discriminationAryain v. WaiMart
Stores Texas L34 F.3d 473, 484 (5th Cir. 200@uotingBurlington N.

& Santa Fe Ry. Co. v. WhitB48 U.S. 53, 68 (2006))rhis includes a failure
to hire—or rehire—an individud. SeePorter v. Houma Taebonne Hous.

Auth. Bd. of Comms, 810 F.3d 940, 947 (5th Cir. 2015).



Plaintiff asserts that she requested reinstatenilerdaugh her EEOC
investigator, Douglas Seama#fs.Seamanssent an email to defendant’s
counsel on May 4, 2016, seeking both reinstatemamnd back pay for
plaintiff.24 According to plaintiff, defendant never responded this
request?> Moreover, the notice plaintiff allegedly received from the
Louisiana Workforce Commissionon September 21, 20168uggests that
defendant considered, and rejected, plaintiffsns¢atement request.
Defendant’s alleged failure to rehire plaintiff «iitutes an adverse
employment actionSee Porter810 F.3d at 94%&ee alsEEQOC v. Houston
Funding II, Ltd, 717 F.3d 425427, 430 (5th Cir. 2013) (employer’s
termination of woman who was on maternity leave dasired to return to
work constituted adverse employment action).

Finally, plaintiff alleges a causal link betweenrh@otected activity
and defendant’s failure to rehire her. “A plaifiafleging retaliation may
satisfy the causal connection element by showilggé& timing between an
employees protected activity andn adverse action against himPeist v.

La. Dept of Justice 730 F.3d 450, 454 (5th Cir. 201&uotingMcCoy V.

23 R. Doc. 35 at 5 1 65.
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City of Shreveport492 F.3d 551, 562 (5th Cir. 2007)Dther “indicia of
causation” include “the employee’s past disciplynaecord” and Wwhether
the employer followed its typical policynal procedures Nowlin v.
Resolution Tr. Corp.33 F.3d 498, 508 (5th Cir. 19949ee also Feist730
F.3d at 45455.

Here, plaintiff requested reinstatement nearly mignths after she
filed the EEOCcharge, and nearly nine months after she lodgenhtarnal
complaint via the employee hotlineThis temporal proximity, standing
alone, does not permit a plausible inference ofsedwon. See, e.g.Raggs
278 F.3d at 47X2 (holding that fivemonth déay between protected activity
and termination was insufficient to establish caimafor prima faciecase
of retaliation);see alsdClark Cty. Sch. Dist. v. Breedef32 U.S. 268, 273
(2001) (“The cases that accept mere temporal priayinbetween an
empbyer’'s knowledge of protected activity and an adeeemployment
action as sufficient evidence of causality to e$itdba prima facie case

uniformly hold that the temporal proximity must bery close’” (citation
omitted)).
Although temporal proximitydoes not suffice to raise a plausible

inference of causation in this case, plaintiff pigiio other facts that also

suggest causation.See Nowlin 33 F.3d at 508 (noting that causation



analysis in retaliation claim is “highly fact sp@ci). First, paintiff alleges
that thenotice she receivedrom the LouisianaWorkforce Commission
indicatedthat defendant refused to reinstate her becausseckfof work?2?
According to plaintiff,defendant’s failure to rehire her after she tookvéea
was contrary tats usual policy. Plaintiff asserts thdefendant usually
assigns managers returning from leave to a ivglime location until a
permanent positiorbecomes availabl® Defendant’s alleged failure to
follow its standard practice supports an inferemfecausation. See id.
Second, @mintiff emphasizeber positive work performance, as evidenced by
her annual bonusé8. This too supports causatidrecause it undermines
defendant’s allegations of plaintiffs poor workni@mance in defendant’s
February2016 response to the EEOC chardgee id. Together, these facts

permit a plausible inference of causation

27 Id.
28 Seeidat 2 1 1213.
29 Ild.at 6  75.
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CONCLUSION

For the foregoing reasons, defendant’s motion sondss iSDENIED.

SARAH S. VANCE
UNITED STATES DISTRCT JUDGE
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