Gressett v. New Orleans City et al Doc. 33

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

ANDREW GRESSETT CIVIL ACTION
VERSUS NO. 1~16628
CITY OF NEW ORLEANS, ET AL. SECTION “R” (2)

ORDER AND REASONS

The City of New Orleansoves to dismissplaintiffs complaint! Pro
seplaintiff Andrew Gressetioves to set aside the Magistrate Judgedkeo
denyingleave toamend thecomplaint? For the following reasons, the Court

grantsthe City’s motion to dismiss and denies plaintfal/e to amend.

l. BACKGROUND

This case arises out of alleged constitutional atimins by a New
Orleans Police Department (NOPD) officerPlaintiff alleges that, on
November 11, 2016, an identified NOPD officer made “antiTrump” and
“pro-Black” statements, includinghat, “la]Jnyone that voted for Donald

Trump is a racist,” at a Waffle House in New Orlsea&n Plaintiff further

1 R. Doc. 7.
2 R. Doc. 22.
3 R. Doc. 1 at 45.
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alleges that, on December 14, 2016, he was leahiagame Walffle House in
New Orleans wheifne noticedthe same unidentified officétlying in wait”
outside of the restaurant, standing betwed&intiff and hisvehicle4 The
unidentified officerwasallegedlystanding withone hand on his holstered
revolver and the other on hisolsteredTaser> Plaintiff allegesthat he
stepped aside in an attempt to avoid the offibert that the officer stepped
into his pathandsaid, “[yJoure still being an [agshole.® Plaintiffalleges he
felt threatened andietained by theofficer, but proceededto his vehicle
without issue’

Plaintiff brought suit against the Ciof New Orleansthe unidentified
officer, andother unidentified law enforcemeénofficers on December 11,
20178 The complaintasserts claims foviolations of“federal civil rights
statute$ andfor negligence. On March 26, 2018he Citymovedto dismiss
the complainunder Federal Rules of Civil Procedure 12(b)(1)pl&), and

12(b)(6)1° Beforeresponding tohe City'smotion to dismiss, plaintiff sought

Id. at 5.
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leave to amend his complaift The Magistratel udgedenied thismotionon
May 2, 2018%2 Plaintifftthenresponded tohe City'smotion to dismissand

filed an objection tothe Magistrate Judge@rder.13

1. DISCUSSION

The Citymoves to dismiss plaintiffscomplaint under Rules 12(b)(1),
12(b)(5), and 12(b)(6).

A. Rule12(b)(2)

Rule 12(b)(1requires dismissal of an actiomai€ourt lacks jurisdiction
over thesubject matter of the plainti§claim. When a Rule 12(b}) motion
is filed in conjunction with other Rule 12 motiorssjbject matter jurisdiction
must be decided first because “the court must fjodsdiction before
determining the validity of a claim.Moran v. Kingdom of Saudi Arabj27
F.3d 169, 172 (5thCir. 1994) (quoting Gould, Inc. v. Pechiney Ugine
Kuhlmann 853 F.2d 445, 450 (6th Cir. 1988)In ruling on a Rule 12(b)(1)
motion to dismiss, the court may rely on (1) thengdaint alone, presuming
the allegations to be true; (2) the complasutpplemented by undisputed

facts; or (3) the complaint supplemented by undispufacts and by the

11 R. Doc. 12
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court’s resolution of disputed factsDen Norske Stats Oljeselskap As v.
HeereMac Vaof 241 F.3d 420, 424 (5th Cir. 20013ee alsoBarrera-
Montenegro v. Unted States74 F.3d 657, 659 (5th Cir. 1996)

Plaintiff's original complaintalleges violations of “federal civil rights
statutes and jurisprudence protecting individuedsf threats, intimidation,
Injury, losses and damage%.He allegeshat he felt “etained” by the NOPD
officer during the December 14, 2016 incident, am@htions the officer’s use
of “excessive force® These claims sound in the Fourth Amendment.
Additionally, plaintiff clarifies in his oppositiorto the City’s motion to
dismiss that his complaint alleges violations of43%.C. § 198nd 18 U.S.C.

8 2261A (a statute that criminalizes stalkingheseclaimstherefore arise
under federal lawSee28 U.S.C. § 1331Additionally, the Court magxercise
supplemental jurisdiction over plaintiff's stateMaegligence claimsSee28
U.S.C. 8 1367. Thus, the Court has subject matter jurisdiction rotleis
matter.

B. Rule12(b)(5)

Rule 12(b)(5)governsinsufficient service of process. After the City

moved to dismiss plaintiff's original complaint,ghtiff soughtand obtained

14 R. Doc. 1at 2.
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leave tocomplete service of process on t@iey.16 Plaintiff obtained a waiver
of service on April 6, 2018” The City’s Rule 12(b)(5) motion is therefore
moot.

C. Rule12(b)(6)

To aurvive a Rule 12(b)(6) motion to dismiss plaintiff must plead
“sufficient factual matter, accepted as true, tate a claim to relief that is
plausible on its face.Ashcroft v. Iqbal556 U.S. 662, 678 (2009) (quoting
Bell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)). A claim is facially
plausible when the plaintiff pleads facts that allthe court to “draw the
reasonable inference that the defendant is liadrl¢hfe misconduct alleged.”
Id. A court must accept all wepleaded facts ague and must draw all
reasonable inferences in favor of the plaintdee Lormand v. U.S. Unwired,
Inc., 565 F.3d 228, 232 (5th Cir. 2009).

A legally sufficient complaint must establish motkan a “sheer
possibility” that the plaintiff's claim is truelgbal, 556 U.S. at 6781t need
not contain detailed factual allegations, but itshgo beyond labels, legal
conclusions, or formulaic recitations of the elertseof a cause of actiord.

In other words, the face of the complaint must e@menougtfactual matter
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to raise a reasonable expectation that discoveltysvieal relevant evidence
of each element of the plaintiff's clainhormand 565 F.3d at 257The claim
must be dismissed if there are insufficient factalédgations to raise a right
to relief above the speculative lev@dlwombly, 550 U.S. at 555, or if it is
apparent from the face of the complaint that thisran insuperable bar to
relief, Jones v. Bock549 U.S. 199, 215 (2007).

Courts ftiberally construe briefs opro selitigants and apply less
stringent standards to parties proceedang sethan to parties represented
by counsel' Grantv. Cuellay 59 F.3d 523, 524 (5th Cir. 199&)er curiam).
This does not mean, however, that a court “willan¥, out of whole cloth
novel arguments on behalf opao seplaintiff in the absence of meaningful,
albeit imperfect, briefing."Jones v. Alfred353 FE App’x. 949, 92 (5th Cir.
2009). Evena liberally construegro secomplaint “must set forth facts
giving rise to a clainon which relief may be granted.Johnson v. Atkins
999 F.2d 99, 100 (5th Cir. 1993).

As noted earlier, plaintiff has brought claims und@ U.S.C§ 1983
18 U.S.C. § 2261A, and state law negligen€the Court addresses each set of

claims in turn.



1 Section 1983

“Section 1983 affords a private cause of actiomany party deprived of
a constitutional right under color of state lawl'ex. Manufactured Hous.
Asshn, Inc. v. City of Nederland01F.3d 1095, 110@&th Cir. 1996).Plaintiff
argues in his opposition to the City's motion temiiss that the NOPD officer
violated plaintiffs rights under the Fourth, Eighth, and Fourteenth
Amendmentss

As an initial matter, plaintiffs claims related tine first incident
alleged inthe original complaint are prescribed.Ithfough Section 1983
containsno express limitations period, courts apply thewsta of limitations
for the analogous state law actiehere, the ongear prescriptive period for
Louisiana torts.See Helton v. Cleents 832 F.2d 332, 334 (5th Cir. 1987).
The incident involving the NOPD officer’s statemertat “[a]jnyone that
voted for Donald Trump is a racisflegedly occurred on November 11, 2016
shortly after th€016 presidentiadlection?® Plaintiff filed suit on December

11, 2017, more than one year after this incidenegaldly occurred.

18 R. Doc. 21 at 57. Although plaintiffs complaint states that thwo
interactions with the unnamed NOPD officer occurmd November 11,
2016, and December 14, 2016, plaintiffs oppositisses various different
dates—October 24 and November 11, 2017y fthe first incident, and
November 17, December 14, and December 17, 20d7hésecond incident.
The Court uses the dates provided in plaintiffsngdaint.

19 R. Doc. 1at 4.
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Additionally, plaintiff fails to allege any relatiship between this incident
and the later incident that could plausibly suppdontinuing tort tkory.
Moreover, @en if plaintiff's claims related tohe officer’'s statement during
the first incident were not prescribed, it is unclebow this statement
affected plaintiffsFourth, Eighth, or Fourteenth Amendment righthus,
plaintiffs allegations regarding the November 11, 2016 incident do not
support the plausible inference that plaintiffsnetitutional rights were
violated, and any claims related to this incidentsnbe dismissed.

The second incident described in plaintiffs origincomplant
allegedly occurred on December 14, 203%6. Thus, plaintiffs claims
stemming from this incidenteretimely filed.

Plaintiff primarily argues that the NOPD officerations duringhe
secondncident violated plaintiffs Fourth Amendment rigto be free from
unreasonable searches and seizdteBut plaintiff fails to plausibly allege
that he was‘seized by the unidentified officer, as required to set aut
violation of the Fourth AmendmengeeTerry v. Ohig392 U.S. 1, 16 (1968)
(“[T]he Fourth Amendment @verns ‘seizures’ of the person . ). . “[A]

person has been ‘seizemithin the meaning of the Fourth Amendment only

20 R. Doc. 1at 5.
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iIf, in view of all of the circumstances surrounditite incidenta reasonable
person would have believed that he was not freledwe” United Statey.
Mendenhall 446 U.S. 544, 554 (1980) According to plaintiff, the
unidentified officermomentarilystepped intoplaintiffs path as he was
walking from theWarffle Houseto hisvehicle22 While plaintiff allegesthat
he felt detained? he never asserts that he was not free to leava.the
contrary plaintiff states that he walked away and got isVehicleafter the
officer stepped into his patit. These facts do not support the plausible
inference that areasonable person in plaintiisipon would have believed
that he was not free to leav€f. Mendenhall446 U.S. at 554 Examples of
circumstances that might indicate a seizure, evhere& he person did not
attempt to leave, would be the threatening presaficeveral officers, the
display of a weapon by an officer, some physicalktong of the person ofthe
citizen, or the use of language or tone of voicéigating that compliance
with the officers request might be compelléd. Thus,plaintiff fails to allege
acause of action under Section 1983 for a violabbhis Fourth Amendment

rights.

22 R.Doc. latbh
23 Id.
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Plaintiffs argumentthat the unidentified officer violated his Eighth
Amendment right to bé&ee from cruel and unusual punishment similarly
fails. The Eighth Amendment appliesnly to plaintiffs who have been
convicted of a crimeSeelLynch v. Cannatella810 F.2d 1363, 13755 Cir.
1987). Plaintiff does not sufficiently allege that he wagen seized, let alone
convicted of a crimeThus,plaintiff has no claim for a violation of his Eighth
Amendment rights.

Finally, plaintiff arguesthat the NOPD officer’'s actions deprived
plaintiff of his liberty, without due process of law, in violani of the
Fourteenth Amendmer#t. Abuse of authority by law enforcement personnel
may violate substantive due process under certacumstances.See, e.g.
Petta v. Riveral43 F.3d 895 (5th Cir. 1998)lo establish such a violation
a plaintiff must show that the defendant’s actiqfisinjured the plaintiff
(2) “were grossly disproportionate to the need for actionder the
circumstances$ and(3) “were inspired by malice rather than merely careless
or unwise excess of zeal so that it amounted talarse of official power that
shocks the consciencePetta v. Riveral43 F.3d 895, 902 (5th Cir. 1998)
Plaintiff alleges that the unidentified officer pgged into his pathwith one

hand on hisholsteed gun and the other on his holstereds€ér and said,

25 R. Doc. 21 at 7.
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“ly]loure still being an [a]ssholez® Without more, these allegations do not
permit the plausible inference that the officeraductwas “an abuse of
official power that shocks the conscience” in vicda of the Fourteenth
Amendment. Petta 143 F.3d at 902.Plaintiffs Fourteenth Amendment
claim therefore fails Because plaintiff fails to allege any underlywglation
of a constitutional right, he fails to state anygten 1983 municipal lialfity
claim against the City.See Rivera v. Houston Indep. Sch. Di849 F.3d
244,247 (5th Cir. 2003) (“Municipal liability undd2 U.S.C. § 1983 requires
proof of 1) a policymaker; 2) an official policy;)3and a violation of
constitutional rights whose ‘moving force’is thelgy or custom.” (citation
omitted)). Plaintiff's Section 1983 claims must be dismissed.
2. Section 2261A

Plaintiff attempts to assert a cause of action uni@eU.S.C. 2261A,
which criminalizes stalking? To state a civil claim under a criminal statute,
there must béa statutory basis for inferring that a civil caugkaction of
some sort [lies] in favor of someoneCort v. Ash422 U.S. 66, 791975) Ali
v. Shabazz8 F.3d 22 (5th Cir. 1993unpublished table decisionNothing

in the text of Section 2261A suggests that thewdtadreatesa civil cause of

26 R. Doc. 1at 5.
27 R. Doc. 21at 4.
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action. SeeFox v. TippettsNo.09-485, 2009 WL 3790173, at *4 (W.D. La.
Nov. 10, 2009) ‘Nothing in 8 2261A indicates that it is motkan a bare
criminal statute.”(quotingCort, 422 U.S. at 780)); seealsoRock v. BAE
Sys., InG.556 F. Appx. 869, 871 (11th Cir. 2014yaffke v. Discover Fin.
Servs, No0.10-276, 2010 WL 3430843, at *2 (E.D. Tex. Aug. 3, 2D, 1@port
and recommendation adopte2D10 WL 3430838 (E.D. Tex. Aug. 220 10)
Accordingly, plaintiff cannot bring a cause of astiagainsthe Cityunder
Section 2261A.

3. Negligence

Finally, plaintiffs complaint fails to state a claim for negligenténder

Louisiana law,e]very act. . .of man that causes damage to another obliges

him by whose fault it happened to repair itLa. Civ. Code art. 2315. To
establish negligence, a plaintiff must show:

first, that the defendant had a duty to conform daaduct to a
specifc standard (duty); second, that the defendantisdcact
failed to conform to the appropriate standard (lchgathird,
that the defendant’s substandard conduct was aecaufact of
the plaintiff's injuries (cause in fact); fourtmhat the defendant’s
substandard conduct was a legal cause of the pfsntijuries
(legal cause); and fifth, that the plaintiff sueractual damages
(damages).

Duncan v. WaMart Louisiana, L.L.C.863 F.3d 406, 409 (5th Cir. 2017)
Plaintiff fails to allege the “speced standard” to which the City was obliged

to conform its conduct. Instead, plaintiff vaguely asserts that the City
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‘negligently . . . allow[ed] the wrongful and emonial attack upon” plaintiff,
and “allow[ed] the negligent . . . wrongful intimation, pattern of stalking .
...and harassment” of plaint#f. These allegations do not suffice to raise a
plausible inference of negligenbg the City

D. LeavetoAmend

As noted earlier, plaintiff moved for leave to andeafter the City filed
its motion todismiss. Plaintiffs motion was referred to the diistrate
Judge, who denied leave to amend because amendwoend be futile2®
Plaintiff filed a timely objection to the Magistrtiudge’s ruling?

Aparty may appeal a magistrate judge’s order todhtrict court Fed.
R. Civ. P. 72(a). When a timely objection is raised, the district cowill
‘modify or set aside any part of the order thatcisarly erroneous or is
contrary to law.” Id.; see alsa28 U.S.C. § 636(b)(1)(A).The court reviews
themagistrate judge’sfactual findings under a clearly erroneous standard
while ‘legal conclusions are reviewel novo” Moore v. Ford Motor Cq.
755 F.3d 802, 806 (5th Cir. 2014yotingAlldread v. City of Grenade88
F.2d 1425, 1434 (5th Cir. 1993) A factual“finding is ‘clearly erroneous’

when although there is evidence to support it, tbdewing court on the

28 R. Doc. 1at 910.
29 R. Doc. 20.
30 R. Doc. 22.
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entire evidence is left with the definite and fioonviction that a mistake has
been committed.”United States v. U.S. Gypsum €833 U.S. 364, 395
(1948).

Plaintiffs proposed amended complaiatidsOrleans Parish Sheriff
Marlin Gusman and Jefferson Parish Sheriff Joseppito (as well as
unidentified sheriffs deputies) as defendadfitsThe proposed amended
complaint als@pecificallypleads violatios of plaintiffs Fourth Amendment
rights under 42 U.S.C. B®83andviolations of 18 U.S.C82261A32 Finally,
plaintiff significantly expands histalking claim byikting seventeen specd
Instances-stretching back to the year 2080f alleged stalking by law
enforcement personn#&.

The Court will “freely give leave [to amend] wheusgice so requires.”
Fed. R. Civ. P. 15(a). The Supreme Court has hedd “[i]f the underlying
facts o circumstances relied upon by a plaintiff may bpraper subject of
relief, he ought to be afforded an opportunityeestthis claim on the merits.”
Foman v. Davis371U.S. 178, 182 (1962Additionally,“a court should grant
apro separty every reasonable opportunity to amen#dle v. King 642

F.3d 492, 503 136 (5th Cir.2011) (quotingPena v. United Stated457 F.3d

31 R. Doc. 122 at 56.
32 R. Doc. 122 at 3
33 R. Doc. 122 at 67, 1:21.
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984, 987 n3 (5th Cir. 1998)). But leave to amendis by no means
automatic.” Halbert v. City of Shermar83 F.31 526, 529 (5th Cir. 1994).
The Court considers multiple factors, including tlue delay, bad faith or
dilatory motive on the part of the movant, repeatidlure to cure
deficiencies by amendments previously allowed, umguejudice to the
opposing partypy virtue of allowance of the amendment, [and] lftpiof
amendment."Foman 371 U.S. at 182

The Magistrate Judge correctly found that amendnwentld be futile
because plaintiffs proposed amended complaint dossstate a claim for
which relief maybe granted. First, plaintiffs Fourth Amendmentioh
under Section 1983 fails because plaintiffs adudhal allegations do not
describe any seizure by law enforcement personn®tcond, plaintiff's
Section 2261A claim fails because, as explainediezathat provision does
not create a private cause of action. Third, piffiem negligence claims fail
because theadditional allegationsstill fail to specify the duty allegedly
breached by defendants.

In his objection to the Magistrate Judge’s ordda,ntiff also cites the
Fourteenth Amendment.As noted earlier, abuse of authority by law
enforcement personnel may violadebstantive due process if the conduct is

sufficiently extreme See Pettal43 F.3dat902 Butthe incidents described
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in plaintiffs amended complaint simply do not des&ila pattern of
harassment or stalkingat “shocks the conscienteld. For the most part,
the allegedincidentsmerelyinvolve law enforcement personnel observing
plaintiff in public places Such conduct does not violate the Fourteenth
Amendment. Cf. Phillips v. City of San JoseNo. 94-20468, 1994 WL
706213, at *4 (N.D. Cal. Dec. 13, 199@Allegations that the police officers
followed and observed plaintiffs in public areas aot sufficiently egegious

to constitute a due process violatign. Additionally, the amended
complaint provides no factual basis to plausiblfemthat these disparate
incidents were connectad any way. Thus, plaintiffs amended complaint
fails to state a claim upon wdh relief may be granted, and amendment

would be futile.

[11. CONCLUSION
For the foregoing reasons, the City's motion tondiss is GRANED.

Plaintiffs complaint isDISMISSED WITH FREJUDICE

New Orleans, Louisiana, this 1St daydAofust 2018.

SARAH S. VANCE
UNITED STATES DISTRICT JUDGE
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