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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OH.OUISIANA

JUAN REYES, JR. CIVIL ACTION
VERSUS NO.1/-17739
TIDEWATER INC. AND SECTION “R” (5)

TIDEWATER MARINE, LLC

ORDER AND REASONS

Before the Court is defendantsartial motion to dismiss. For the

following reasons, the motion gganted.

l. BACKGROUND

This case arisesut of claims of age and disability discrimination
employmentand unlawful retaliatior? Plaintiff Juan Reyes, Jr. alleges that
he worked for Defendants Tidewater, Inc. and Tidewavarine, LLC as a
maritime enginee?f.In January 2013, defendants allegedly requirednpithi
to undergo a physical amination4 According to the complaint, the
examining physician cleared plaintiff to work buated thathe could not

takeprescription paimmedicationwhile working offshoreb. Plaintiff asserts
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that he was willing to comply with this conditidn Plaintiff further alleges
thathe provided defendants with notes from his treaphgsicians stating
that he wasno longer being prescribgoain medication? But defendants
allegedly refused to permit plaintiff to returnwork under any terms$§
Plaintiff was born in 195%. He alleges that defelants permitted
engineers under the age of 40 to continue workiegpate medical problems
that were ar more severdghan his condition® On November 1, 2013,
plaintiff filed a charge of age and disability disnination with the Equal
Employment Opportunity Commission (EEOE€). According to the
complaint, plaintiffcalled the Tidewater Marine personnel departmiant
March 2014 to inquire about returning to work, drelwas told that he could
not return to wok because he had filed an EEOC cha¥g&hisdecision was
allegedlymade at Tidewater, Inc.’s New Orleans headquarfeiiie EEOC

issued plaintiff a notice of his right to sue orp&Ember 29, 20 1%
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On December 22, 2017, plaintiff flemicomplaint alleginggmployment
discrimination in violation of the Americans withigabilities Act (ADA) and
the Age Discrimination in Employment Act (ADEA).The complaintlleges
that defendants refused to alloplaintiff to return to work and later
terminated his employment because of his age and pexdedisabilityl®
Plaintiff further alleges unlawful retaliation undéhe ADA and the ADEAY

Defendant now moves to dismiss plaintiff's retailat claimsi8

II. LEGAL STANDARD

To survive a Rule 12(b)(6notion to dismiss, the plaintiff must plead
“sufficient factual matter, accepted as trtee'state a claim to relief that is
plausible on its fac&. Ashcroft v. Igbal556 U.S. 662, 6782009) (quoting
Bell Atl. Corp. v. Twombly550 U.S. 544, 570 (200)7 A claim is facially
plausible when the plaintiff pleads facts that allthe court to “draw the
reasonable inference that the defendant is liadrl¢hfe misconduct alleged.”
Id. at 678. Acourt must accept all welleaded facts as true and musawar
all reasonable inferemes in favor of the plaintiff. See Lormand v. US

Unwired, Inc, 565 F.3d 228, 23¢th Cir. 2009)

= R. Doc. 1.

16 Id.at 4 71 32,5946-47.
o Id.at5 939, 6 152.

18 R. Doc. 10.



A legally sufficient complaint must establish motkean a “sheer
possibility” that the plaintiff's claim is truelgbal, 556 U.Sat 678. It need
not contain detailed factual allegations, but itshgo beyond labels, legal
conclusions, or formulaic recitations of the elerteeof a cause of actiond.

In other words, the face ofthe complaint must @menough factual matter
toraise a reasonable expectation that discoveryenmealrelevantevidence
of each element of the plaintiff's clainhormand 565 F.3d at 257The claim
must be dismissed if there are insufficient factalédgations to raise a right
to relief above thespeculative levelTwombly, 550 U.S. at 555, or if it is
apparent from the face of the complaint that thisran insuperable bar to

relief,Jones v. Bock549 U.S. 199, 215 (2007).

[11. DISCUSSION

Defendans assertthat plaintiff's retaliation claims must be dismesk
because he failed to exhaust his administrative edies® Before
proceeding with a civil action under the ADA or tABEA, a plaintiff must
timely file an administrative chargeith the EEOC. See Péton v.Jacobs
Eng.Grp., Inc, 874 F.3d 437, 443 (5th Cir. 2010lark v. Resistoflex Cp.

854 F.2d 762, 765 (5th Cir. 1988)he amount of time that a plaintiff has to

19 R. Doc. 10.



file a charge with the EEOC depends on whether uh&awful practice
occurred in affondeferral”’ state or a “deferral” stat€lark, 854 F.2dat 765.
Louisiana is a deferral state for purposes of A&A and theADEA, and
plaintiff was thus required to file his charge witlB00 days of the alleged
unlawful employment act SeePatton, 874 F.3d at 443WaltonLentz v.
Innophos, InG.476 F. Appx 566, 570 (5th Cir. 201Xpnner v. la. Dept of
Health and Hospitals247 F. App’x 480, 481 (5th Cir. 2007) (citing LR.S.
51:2231et seq).

Plaintiff fled an administrative charge witthe EEOC in November
2013 alleging discrimination on the basis of agd disability.20 But plaintiff
did not file a new administrative charge after aefants allegedly informed
him in March 2014 that he could not return to wbdcause he had filed an
EEOC charge Defendantasserthatthey thus had no notice or opportunity
to respond to the retaliation charge in the adnraisve process!
Defendants therefore contend that plaintiff faile exhaust his
administrative remedies as to retaliati#n

Plaintiff argues that he was not required to amendadile his EEOC

charge to add retaliation claims because the riah grew out of his initial
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charge?? Plaintiffrelies on the Fifth Circuit’s decision Aupta v. East Texas
Stat University 654 F2d 411 (5th Cir. 1981). Th@uptaCourt held that “it
IS unnecessary for a plaintiff to exhaust admirasire remedies prior to
urging a retaliation claim growing out of an earlagharge.”ld. at 414. The
Fifth Circuit reasoned that “[i]t is the nateiiof retaliation claims that they
arise after the filing of the EEOC chardd. Requiring that a new charge
be filed “would serve no purpose except to creadeiaonal procedural
technicalities when a single filingrould comply with the intent of” the
statute.ld.

But the Fifth Circuit has held that tiguptaexception does not apply
when a plaintiff alleges thahe sameadverse employment actiomas the
result of both discrimination and retaliationSee SimmonsMyers V.
Caesars Entertainment Corp515 F. Appx 269, 2734 (5th Cir. 2013);
Sapp v. Potter413 F. Appx 750, 7553 (5th Cir. 201I)see alsdPhipps v.
Housing Auth. of New Orleanslo. 153296, 2016 WL 164916, at *4 (E.D.
La. 2016) Here,the complaintalleges that defendants refusta allow
plaintiff to return to work, and later terminated his empleym because of

his age, his disability, and his EEOC chakgeBecause plaintiff asserts
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claims of discrimination and retaliation arisingtoof the sameadverse
employment actionhis claims do not fall within th&uptaexception The
complaint does not indicate that plaintiff informeattie EEOC of his
retaliation allegations. Accordingly, his retion claims must be dismissed
for failure to exhaust administrative remedies.

Plaintiff requests leave to amend his complant The Court will
“freely give leave [to amend] when justice so rag@sl” Fed. R. Civ. P. 15(a).
The Supreme Court has held that “[i]f the underdyfacts or circumstances
relied upon by a plaintiff may be a prepsubject of relief, he ought to be
afforded an opportunity to test his claim on theritee” Foman v. Davis371
U.S. 178, 182 (1962). Leave to amend, howevelhyiao means automatic.”
Halbert v. City of Sherman33 F.3d 526, 529 (5th Cir. 1994). &ICourt
considers multiple factors, including “undue deldgd faith or dilatory
motive on the part of the movant, repeated failtobecure deficiencies by
amendments previously allowed, undue prejudicen® dpposing party by
virtue of allowance of themendment, [and] futility ofamendmenESman
371U.S. at 182.

Plaintiff asks to amend his complaint to add allegations beatrote

a letter to the EEOC in late March 204tatingthat Tidewater toldhim that
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he could not be rehired because of his complaintheo EEOC8 Plaintiff
argues that this letteprovided notice to theEEOC that a reasonable
investigation should encompass retaliattdrDefendants do not respond to
plaintiffs requestfor leave to amendPlaintiff has no previously amended
his complaint, and there is modicationof undue delay, bad faith, or dilatory
motive. Nor is it clear that amendment would be futi&f. McClain v. Lufkin
Indus, Inc., 519 F.3d 264272-74 (5th Cir. 2008) (examininghe actual
scope of the EEOC's uestigation andvhetheraplaintiff's letter sufficiently

advisedtheagency of hizlaims) The Court therefore grants leave to amend.

V. CONCLUSION

For the foregoing reasonsgdefendants’ motion to dismiss is
GRANTED. Plaintiff's retaliation claims under the ADA anddlADEA are
DISMISSED WITHOUT PREJUDICE.Plaintiff has 21 days to amend his

complaint.

SARAH S. VANCE
UNITED STATESDISTRICT JUDGE
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