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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

ANGIE SCOTT-BENSON CIVIL ACTION
VERSUS NO: 18-00056

KBR, INC. SECTION: “KWR”

ORDER & REASONS

Before the Court is DefendakBR, Inc.’s (“KBR” or defendant”)Motion for Summary
Judgment(R. Doc. 53)seeking dismissal of Plaintiff AngetAngie” Scott-Benson’s (“Benson”)
claims. Benson opposes the motion. Rec. doc. 63C0luet heard the arguments on the briefs on
October 16, 2019.

l. Factual Summary

KBR is a global engineering, construction aedvices company that supports the energy,
hydrocarbon, power, industrial, diinfrastructure, minerals gowement services and commercial
marketst KBR and Benson first became acquainted wstenworked as alscontractor on KBR'’s
Pascagoula, Mississippi Project. Benson Depol#l&l5, 82. Exhibit A, Rec. doc. 53-4. It was at
the end of the KBR Pascagoula project that onevo KBR site HSE managers offered her a
position as a KBR HSE Inspector.

After completing the hire-in requiremenishich included drug testing, safety testing,
background checks, submission of a field applecatcompletion of initial paperwork, and receipt

of policies, Benson began working for KBRl. KBR has a prohibited working relationships’

! Statement of Undisputed Facts No.1.
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policy that prohibits relationships betweemanagers and employees, KBR employees and
subcontractors and vendors, and employegsonssble for auditing or checking work output
quality. Rec. doc. 53-1E&xhibit C-3.

Benson'’s first official project for KBR, asKBR employee, began on January 2014 on the
Waggaman Project. Rec. doc. Ex. C-6, PersoAngbn Notice. The Waggaman Project lasted
three (3) years from August 2013 througdovember 2016. Benson admittedly pursued
relationships with married men, Jonathafoss (“Voss”) (Waggaman site KBR Piping
Superintendent) and Randy Whitten (“WhittefRBR Pascagoula site employee) while working
on the Waggaman Project. Benson Deposition 53-5, p. 216 and 219.

Johanna Van Greunen the wife of Jonathan Voss reported to the KBR COBC'’s Hotline that
Benson was having an affair with her husband. Tfeerdasted almost two (2) years from June
2014 to February 11, 2016. Van Greunen Affidavit, Rec. doc. 53-17. Benson was disciplined for
her affair with Whitten and was removed from the work site for three weeks. Benson Deposition,
Rec. doc. 53-7, p.194.

Benson also routinely bought gifts for merthie work place, she would go to dinner with
them and even accepted jewelry and gifts frenmale coworkers. Benson Deposition, Rec. doc.
53-5, p. 214-19. One of the men that she cultivateérdship with but denied being romantically
involved with was Wayne Johnson. Johnson, Beiss‘forever friend”, was also marrield.

Benson also admitted that she met her second husband, James Bell (KBR Deputy
Commission Manager) while on the job and thaythecame good friends. She admitted that they
went to dinner but did not havelations until the end dhe project and got med just four (4)

months after they began dating.i8en deposition, Rec. doc. 53-5, p. 217.



In November 2015, Benson’s male and female coworkers reported to KBR’s Ethics Hotline
concerns that Benson was in a relationship Wigh manager, Danny Geisinger (“Geisinger”).
They also complained that Benson was receif@vgrable treatment due her relationship. In
December 2015, KBR commenced an investigation of Benson and her supervisor Danny
Geisinger.

During that time, Benson also learned tbtiter coworkers were complaining about her
relationship with her boss. Bensdanied that she was involved in an inappropriate relationship
with her manager but testified theite was given certain privilegdige taking her drug test before
others, being provided notice of random drug tests, given a key to his office, and she allowed him
to give her an injection in her hip. B®on deposition, Rec. doc. 53-5, p. 187, 191-93. She
acknowledged that on one occasion she huggedhbimtated that it was because she was going
to be tested for suspected breast cancer.d®ec53-5, p. 189. KBR could not confirm that there
was an affair, but it was found that based uffenconduct both she and Geisinger admitted to
engaging in, that her actions perpetuated tmegpgion that she and her manager were involved
in an intimate relationship.

As a result of the investigation, Benson &heisinger were both written up and advised
that their workplace conduct should chang®@RKContact Form, Rec. doc. 53-6, Exhibit 7.
Specifically as to Benson, she was: (1) requitedtake appropriate steps to help remove
perceptions that she was working in a umfgssional manner; (2) advised against having
inappropriate relationships witany employees; (3) advisedaamst lengthy time between closed
doors; (4) prohibited from havingccess to Geisinger’'s computédes$ and; (5) prohibited from

making future requests for injeatis while on the project premisdsl.



After counseling, Benson continued to wdok KBR for another eight months through
the end of the Waggaman Project imvWember 2016. Although Benson signed the written
counseling form, she disputed the allegations®glftit sexual relationsps and thereafter sought
treatment for emotional distresShe continued to report to Geiger, the HSE maxar, until the
end of the Waggaman Project aredeived four (4) pay raises during her tenure. Benson Dep. |,
Rec. doc. 53-5. 73.

On March 12, 2016, Benson filed her first EEOC charge contending that KBR’s
investigation of the rumored affair with her sopsor was sexual harassment and retaliation for
an alleged Health Insuranceridility Accountability Act (“HIPAA”) violation. She complains
that after notifying her employer that she wasgdreated for emotional distress regarding the
rumors, her manager wrote her up for being hat@ch she characterizes as retaliation. Benson
indicated that she reminded hermager that she was due a venwakrning before being written
up in compliance with the policyd.

In June 2016, Benson learnedttthe project she was workiron would come to an end;
so, she began inquiring and applyfogwork at other job sites. Even though she applied for work
with the company KBR throughothie country, on November 1, 20Khe received a “reduction
of force” notice. She complairisat her male counterpart Tim Byrd, a fellow HSE Inspector, did
not receive such a notice. Complaint, Rec. doc. 1.

On November 29, 2016, HSE and Projectnisigement approved two HSE inspector
positions for the La Porte, Texas Project site. Declaration of Janet Curfman, Rec. doc. 53-9, p. 3.
Azahel Benito Luna was hired on one requisitbart did not start until Febary 1, 2017 and Paul

Jolicouer was hired atine other requisitiorid.



In December 2016, Benson learned about amiog at the Texas site. It was well known
that the La Porte Project was experiencing sorfegysacidents, included a recordable injury in
October 2016. In addition, the HSE manager saffesome medical setbacks and Senior HSE
Inspector, Curtis Carethers, hadill in as interim HSE Manger. Rec. doc. 53-12. Benson alleges
that while her application was pending, KBRE®anager Keith Kluger (“Kluger”) learned of
the newly created position requisitioned bymT&uidry. Kluger canceltk the requisition two
weeks later. Due to the safety problems at the La Porte Project site, Kluger was required to
improve the safety statisticdde was also responsible for ingwing HSE recruiting, hiring, and
management on the project. AffidaKeith Kluger, Rec. doc. 53-12.

Benson alleges that she relocated to Texastoniynd out that she did not have the job.
She later learned that the job was given to a ndaleathan McCaskill. Thereafter, Benson filed
her second EEOC charge on May 27, 2017 complaihiagKBR’s failure tohire her for the La
Porte position was in retaliation for her havfilgd the earlier EEOC charge in March 2016 and
constituted sex discrimination.

KBR has filed the subject motion seeking dismissal of several of Benson’s claims. First,
KBR contends that Benson’s unexhausted clairasnat actionable. KBR also alleges that her
claims of sexual harassment anthliation fail as a matter of law. KBR’s failure to hire her on
the La Porte project and retaliation are ndiom@able because she was not qualified for the
position; the position was not filled; and thereswa adverse action. Finally, KBR contends that
there is no evidence that KBR’s reador not hiring her was pretextual.

Benson opposes the motion. Benson pointstbat she is not sserting a claim of
managerial discrimination that a male coworkes retained a few days longer than she on the

closing of the Waggaman Project but that the ¢act be used as background evidence. Rec. doc.



63. Benson further contends that the basis ofirstrcomplaint are the fee accusations her co-
workers began making against her about engaginggpropriate romanticelationships on the
job, after she complained abalteged HIPAA violationsld.

Benson further contends that Guidry wasng her for a commissioning job as a CSS
Safety Coordinator, and not an HSE inspectohich he had the authority to do. Benson
acknowledges that she did noeatl a claim for intentional ildtion of emotional distress but
contends that the pleadings asserts facts estaig her entittement to such relief. Benson
contends that she has sufficiently set forthimk for hostile work environment, disparate
treatment, retaliatory discharge and failure to hire based on sex.

. Standard of Review

Under Rule 56 of the Federal Rules ofiiCProcedure (“Rule”), summary judgment is
appropriate when “the pleadings, depositions, answers to interrogatories, and admissions on file,
together with the affidavits, if any, show that #é no genuine issue as to any material fact and
that the moving party is entitldd judgment as a matter of lanCelotex Corp. v. Catretd77
U.S. 317, 322 (1986) (quoting Fed. R. Civ. P. 56@ge alsdIG Ins. Co. v. Sedgwick James of
Wash, 276 F.3d 754, 759 (5th Cir. 2002). “As to materiality, the substantive law will identify
which facts are materialAnderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986).

“Only disputes over facts that might afféioe outcome of the suinder the govaing law
will properly preclude the entrof summary judgmentlt. A genuine issue of nbarial fact exists
if the evidence would allow aasonable jury to return angkct for the non-moving partyd. The
court should view all factsnal evidence in the light mostvarable to the non-moving party.

United Fire & Cas. Co. v. Hixson Bros. Ind53 F.3d 283, 285 (5th C2006). Mere conclusory



allegations are insufficient to defeat summary judgniesson v. Thaler73 F.3d 1322, 1325 (5th

Cir. 1996)

Although the Court is to consider the fu#icord in ruling on a motion for summary
judgment, Rule 56 does not obligate it to search for evidence to support a party’s opposition to
summary judgmentMalacara v. Garber 353 F.3d 393, 405 (5th Cir. 2003) (“When evidence
exists in the summary judgment record but the rmrant fails even to refer to it in the response
to the motion for summary judgment, that eviderscaot properly befor¢he district court.”).

Thus, the nonmoving party should “identify spcievidence in the ecord, and articulate”
precisely how that eviden&ipports his or her claimBorsyth v. Barr 19 F.3d 1527, 1537 (5th
Cir.), cert. denied513 U.S. 871 (1994).

The nonmovant’s burden of demonstrateggenuine issue is not satisfied merely by

creating “some metaphysical doubt as to the r@téacts,” “by conclusory allegations,” by

“unsubstantiated assertions,” ‘tny only a scintilla of evidence.Little v. Liquid Air Corp, 37
F.3d 1069, 1075 (5th Cir. 1994). Rather a factual dispute precludes a grant of summary judgment
only if the evidence is $ficient to permit a reas@fle trier of fact tdind for the nonmoving party.
Smith v. Amedisy298 F.3d 434, 440 (5th Cir.2002).
1. Analysis

A. Unexhausted Claims

KBR contends that, during Benson’s deposition, Benson attempted to significantly broaden
her claims well beyond the scope of her charges ancomeplaint to add: (i) an assertion that her
manager harassed her with his managerial denamdisone of voice; (i) a male coworker was
retained a few days longer than she on thargo#/aggaman Project; andi\KBR failed to hire

her again in February 2017.



Benson finally contends that her testimongameling the dismissal of the male coworker
was not intended to expand her gender discrininatlaim. Benson alstontends that she was
not required to amend her EEQfharge of May 2017 to include failure to hire because the
investigation of the second clgar would have uncovered the February 2017 failure to hire.
Benson also contends that her complaint assats $ufficient to put KBR on notice of her claims
of retaliatory failure to hire and that she exst@d the available admsatiative remedies for all
three claims. Benson contendattBhe has not asserted a clédmmanagerial harassment, but
that fact may be considered evidence of motive.

A Title VII cause ofaction may be based, not only upon the specific complaints made by
the employee’s initial EEOC charge, but also uponkand of discrimination like or related to the
charge's allegations, limited only by the scopthefEEOC investigation that could reasonably be
expected to grow oudf the initial chargesf discrimination. Fellows v. Universal Restaurants,
Inc.,701 F.2d 447, 451 (5th Cir. 1983). Several courtkartifth Circuit havéield that a plaintiff
fails to exhaust his/her administrative remediedoaa particular claim if his charge does not
contain the claim or make allggans giving rise to the clainBeeOramous v. Military Dep't of
Louisiang 2007 WL 2344921, at *2 (E.D. La. Aug. 15, 20Q¥he court finding that, in addition
to not checking the retaliation box on the chaayen, there was “no meion of any retaliatory
conduct in the particulars of the charge;” therefore, plaintiff failed to exhaust her administrative
remedies as to her retaliation claimM¢Cray, 942 F.Supp. at 294 (“McCray did not check the
retaliation box on his EEOC charge, and the texthef charge does not refer to retaliation or
contain any factual allegationsgapport a retaliation claim. Thigilure to exhaust administrative
remedies bars McCray’s retaliation claim in this lawsuivigy v. Fedex Freight Se., In649

F.Supp.2d 451, 456 (M.D.La.2009) (“The fact that plfifailed to check tle box by ‘Retaliation’



and make any other allegationsrefaliation with respect to héiscrimination claims confirms
that she has failed to exhaust adistrative remedies othis claim. A plethora of Fifth Circuit
jurisprudence supportsalCourt’s finding.”);seeLeev. Kroger Co.901 F.Supp. 1218, 1224 (S.D.
Tex. 1995) (where Plaintiff only chee#t the retaliation box and stdtin the particulars of the
charge: “I believe that | have been discriminatgdinst in retaliation for filing two charges against
the company in violation of Title VII . . .” @hthe court found that plaintiff only set forth an
allegation of retaliation and, therefore, was preetlfrom maintaining adkibnal claims of racial
discrimination and harassment.).

The EEOC intake questionnaire in this case, dated December 26, 2015, indicates that
Benson complained of sex discrimination arishog of an accusation of December 8, 2015 where
Jim Borst (“Borst”) Corporate Security for KBRiestioned her on her pdslyi being romantically
involved with her supervisor, Day Geisinger. Rec. doc. 53-6xlibit 8. Benson also indicated
that Hernando Cervantes and Fak\Prentice were witnessesttte alleged discriminationd.

Benson alleges that the conversation withrsBquickly shifted to job duties that had
nothing to do with her job; maely a “Forklift Daily Inspectin.” Rec. doc. 53, p. 30. Benson
also notes that the relationship investigation oetlia few days after smequested a review of
her employee file, which did not contain herdioal records. Benson characterizes the missing
medical records as a HIPAA violatiolal.

She also complains that KBR'’s investigatwais a sham because documents that appeared
were positioned on the back wall of the HSE traietween the desks of twnen most hostile to
her, James Arledge and Tim Byrd, both HSE étdprs. She indicated that the documents, though

not KBR official, represented phibited workplace anduct suggestive of what she was accused



of; i.e., engaging in inappropriate relationships. @beuments also includedthreat “I'll get you
before you get me.” She complained that KBR did nothing about it.

Benson, thereatfter, filed a second EEOC complaint, on May 29, 2017, alleging that the
failure to hire her in December 2016 at the Rarte Project site was sex discrimination and
retaliation. Specifically, Benson gplained that she was hiréy Guidry in December 2016 to
relocate to Texas and after she did so, shenotigiven the job. Redoc. 46-26, p. 20. Benson
stated that she was told tithere was a reduction in forckel. She stated, in her March 2016
complaint, that the denial of this opportunity was in retaliation for henbdiled an earlier EEOC
complaint and also thatutas on the basis of her sdt.

In reviewing the substance bér complaint and whether the three claims are exhausted,
the Court finds that they amn®t exhausted. While Benson'’s Ma9, 2017 EEOC charge mentions
hostile work environment through reference tofiret EEOC complaint, review of the March 12,
2016 EEOC charge is practicallywviéd of any reference to a hostile work environment. While
the Court notes Benson alluded of Arledge and Byaitig as two of thenen most hostile to her
in an addendum to her December 26, 2017 EEOC infaéstionnaire, in the “Particulars” section
of her March 12, 2016 charge Benson solely stétdmlieve | have been discriminated against
because of my sex, Female, and retaliated againgtlation of Title MI of the Civil Rights Act
of 1964, as amendedSeeR. Doc. 53-6, p. 30-31.

In addition, Benson also fails to referemaz layoff in November 2016 and only complains
of not receiving the job she was told she had leesd for and relocated for to Texas. Benson
confirms that she has not alleged any clainmianager harassment. Thus, the only way the hostile
environment claims and alleged failure to hir@émls of November 2016oald survive is if they

reasonably flow from the charges.

10



In Elzey v. Catholic Charitie833 F. Supp. 2d. 595(5th C2011), the Fifth Circuit noted
that nowhere in Plaintiff’'s one and only Chagj®iscrimination did shallege facts which would
give rise to a claim of sexual harassmentetaliation for complainingbout sexual harassment.
Indeed, Plaintiff's last sentencethre “Particulars” section of théharge states: “I believe that |
have been discriminated against because of my sex, female, in violation of Title VII of the Civil
Rights Act of 1964, as amended.” The Court higtl that this statemeoontained no claim of
sexual harassment or retaliation for complaining about such harassment, nor allegations which
would give rise to such claims.

Several courts in the Fifth Circuit haveldeahat a plaintiff fails to exhaust his/her
administrative remedies as to atpaular claim if his charge dgenot contain the claim or make
allegations giving rise to the claifee, e.gQramous 2007 WL 2344921, at *2 (The court finding
that, in addition to not checking the retaliatimox on the charge form, there was “no mention of
any retaliatory conduct in the parlars of the charge,” and, theoed, plaintiff failed to exhaust
her administrative remedies tsher retaliation claim.).

Like the Plaintiff in Elzey Benson neithemakes reference tber November 2016
retaliation claim in either charge, nor is there mefiee to a hostile environment in either charge.

As such, neither of these claims are exhausted, and KBR is entitled to Summary Judgment as to
those claims. Having determined that Bensonitsdthat she has not made a claim for manager
harassment, neither would she be allowed to use these statements as evidence.

B. Affairs as Sexual Harassment & Gender Based Name Calling

KBR next contends that Benson’s claim that she was accused of engaging in romantic

relationships with her directipervisor and other employees, did not create a hostile environment.

11



KBR, however, further contendisat the unfounded rumors and gossip do not rise to the level of
sexual harassment as a matter of law.

Benson contends that the evidence of “affalk” was motivated by her sex and evidence
of names that her coworkers called her suchwdmmre”, “slut” and “Queen B” are not merely
offensive words and implicateddlstatus of a woman. Rec. dé2-2, p. 9. Benson contends that
the words of her coworkers were pervasivesaose all of the men employed at the Waggaman
site, even those outside of Benson’s departnstifitknew about her alggedly sleeping with and
engaging in inappropriate sexual relatioips at the worksite. Rec. doc. 62-2.

Benson contends that the inference made all the more reasonable when widely known false
accusations that she was having sex with multiplle omethe job-site are taken into consideration.
Benson contends that because Defendant atteémptame the victim underscores the hostility of
the environmentd.

As further proof, Benson contends that evice of the hostilerwironment is shown by
the fact that two of the men (James Bell andiieMobley), who were accused of having an
affair with her, made their own allegationsShe contends, howevdheir claims were not
investigated. Finally, she contends that citing to the code of business conduct is not enough to
render the environment not hostile.

To support such a claim ofxaelly hostile environment, a ghtiff must establish five
elements: (1) that she belontgsa protected group; (2) thahe was subjected to unwelcome
harassment (3) based upon sex, (4) which a&tea term, condition, or privilege of her
employment; and (5) that her employer knewshawuld have known, of the harassment and failed
to take prompt remedial actioBeeJones v. Flagship Internationaf93 F.2d 714, 719-20 (5th

Cir. 1986).

12



The Supreme Court noted Faragher v. City of Boca RotaB24 U.S. 775, 788 (1988)
that “simple teasing, offhand comments, and isalatcidents (unless extremely serious) will not
amount to discriminatory changes in the teand conditions of employment.” For example, the
case law on when workplace behavior gives risa sexually hostile work environment claim
shows a far greater degree of harassment thameitord discloses here, both in terms of the
frequency and the natuoéthe offensive conducCompard_auderdale v. Texd3ept. of Criminal
Justice 512 F.3d 157, 163-64 (5th C007) (finding pervasive hasament where plaintiff's
supervisor telephoned her ten (1®fifteen (15) times a night ova four-month period and many
of the calls included sexual overtones and advangéés)nas v. Willigs's Post Oak, In¢ 2006
U.S. Dist. LEXIS 29906, 2006 WL 1117959 (S.Dex. April 25, 2006) (denying summary
judgment where plaintiff's managéuched his buttocks twice arfidur (4) or five (5) times
touched his arm muscles nrbbed his shouldershith Hockman 407 F.3d at 328 (holding that
comments to plaintiff about another emplogeleddy, slapping plaintiff on the behind with a
newspaper, grabbing or brushingagminst plaintiff's breasts and behind, and attempting to kiss
plaintiff were not severe as a matter of ladgckson v. Kroger Cp2009 U.S. Dist. LEXIS 19048,
2009 WL 565514, at *5-6 (S.D. Tex. Mar. 5, 2000I¢ling that supervisor’s suggestive allusion
to his penis size on one occasion aadi[ing] up a piece of paperand acting as if he were going
to “spank” plaintiff on another occasion were instifintly severe or pervasive as a matter of law).

In support of her claim that the environmeras sexually hostile to her, Benson refers to
affidavits from James Bell (her husbanddaDeputy Commissioning Manager of Waggaman
Project), Melvin Mobley (Waggaman Project Ripal Timekeeper), and Tim Bergdahl (Field
Deputy Commission Manager). Mobley attests that he worked for KBR from February 2014 to

November 2016. Each of these witnesses genestdlg that Benson was accused of being in

13



inappropriate relationships boeither of them identified thsource of the rumor. Her husband
denies that his relationshipittv her began while working foKBR and denied that it was
inappropriate.

Bell indicates that he was accused of beingrnrninappropriate relationship with his now
wife, but he also does not indieatvho started the rumor. Hargly denied the accusation and
also states that management never investigatéd her sur-reply, Plaintiff contends there is
evidence that she was called at least one e$ehderogatory, gender specific names, when
Defendant asked Plaintiff:

Q: Do you recall at that meeting Tim Byrd telling you that he was trying to
be friendly with you, when he called you Queen Bee, because he’s a Beyoncé fan?

A: No. Exhibit 3, excerpt &m Angie Scott Benson Deposition.

Notably, according to Benson, counsel doesgueaistion her about what she recalls from
the meeting regarding tlether names she complained that t@workers called her. Rec. doc.
85. Benson suggests that a reasan@blson can infeéhat, if KBR acknowldges that a meeting
took place at DYNO-Waggaman, during which on®ehson’s coworkers tried to justify calling
her “Queen B,” that her statements as to the name-calling are true and implicate her sex. Benson
contends that she was called “Queen B” andraflkeeogatory names, the names targeted her and
were because of her gender. Benson also contends that she complained about the name-calling,
and the derogatory, gender-specific name-calling was pervasive enough to alter the conditions of
her work on DefendantBYNO-Waggaman project.

However, applying the caselaw, there isafiegation that any one made unwanted sexual
advances toward Benson or requestsexual favors. Neither isdhr evidence of other verbal or
physical conduct of a sexual natuhat was unwelcomed in thense that it is unsolicited and

undesirable or offensive.
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There is evidence in the form of ann@dsion by Benson that she had two extramarital
affairs with men she worked with who were managgéeeBenson deposition, Rec. doc. 53-5, p.
216 & 219. She also admitted to accepting jewelsynfother men and going to dinner with them.
Id. Certainly, gossip about her prior acts ofdefity cannot be considered harassment.

Even if there were rumors about Bensord Bell or Benson anilobley, there is no
evidence of where these rumostarted, and, as such, the rumors do cwmistitute sexual
harassment. Art Thomas also admitted thatetlvegre rumors about others on the job, not just
those about Benson and B&keRec. doc. 53-15;e also Jones ¥lagship Int’l, 793 F.2d 714
(5th Cir. 1986) (unsupported fabricated rumors do not constitute sexual harassment.)

Accepting as true that Byrd tried to explaway why he called Benson “Queen B”, even
if harassing, it would rtdbe severe and pervasive. Theradsother evidence of the sexually or
gender-based name calling Benson endured pmiat which would render them pervasive.
Consequently, Benson’s claim based on rumatsgossip about her inappropriate relationships
and gender-based name calling are dismissed.

1. Waggaman Claims: Retaliation, Investigaibn, Write-ups and HIPPA Complaint

KBR contends that Benson alleges in her compthat its investigation of her coworkers’
hotline complaints of her purported affair with her manager was retaliatory. KBR also notes that
after she filed her EEOC complaint she was writteiior being late. KBR finally contends neither
its investigation nor the write up cditgted retaliation under Title VII.

Benson does not address the issue of whétlese actions constituted retaliation. As to
the retaliation claims, she primarily addresseddhere to hire and ret&tory discharge claims,

which will be considerethter in this opinion.
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“A plaintiff establishes a prima facie caserefaliation by showing (i) [s]he engaged in a
protected activity, (i) an adverse employment action occurred, apth@iie was a causal link
between the protectexttivity and the adverse employment actidte€rnandez v. Yellow Transp.,
Inc., 670 F.3d 644, 657 (5th ICR012) (citingTaylor v. United Parcel Serv., In&d54 F.3d 510,
523 (5th Cir. 2008)).

The Fifth Circuit has observedatt|e]very Court of Appeals tbave considered this issue
squarely has held that partiaiion in an intenal employer investigationot connected with a
formal EEOC proceeding does not qualify as protbetetivity under the participation clause.”
E.E.O.C. v. Rite Way Serv., In81,9 F.3d 235, 239 (51Gir. 2016) (quoting ownsend v. Benjamin
Enters, Inc., 679 F.3d 41, 49 (2d Cir. 20123ge alsdByers v. Dall. Morning News, In209 F.3d
419, 428 (5th Cir. 2000) (finding the participatiolause “irrelevant” because the plaintiff had
already been terminated by thené he filed his EEOC charge).

This Court is obliged by binding precedent to dssmBenson’s claim under the
participation clause because her alleged pteteactivity was part of an internal employer
investigation and not connected with a forreB@OC proceeding. Accordingly, Plaintiff's claim
for retaliation under #h participation clause is dismissed.

KBR notes Benson’s one write-up for showing up late and the alleged non-compliance
with the company’s policy. KBR also noted tfnson said at most she should have received a
verbal warning, and that it is insufficient to suppe charge of discrimination. Benson does not
address this issue.

However,in DeHart v. Baker Hughes Oilfield Operatip814 Fed. Appx. 437, 442 (5th
Cir. Jan. 19, 2007) the Court held one write-upgfmssiping is not enough to dissuade a reasonable

worker from making or supporting charge of discriminatioree also Thibodeaux-Woody v.
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Houston Cmty.Col.593 F. App’x 280, 286 (5th Cir. 2014The Court holding that “written
reprimand, without evidence of consequenad®es not constitute an adverse employment
action”).

In this case, Benson, simply alleges thabhcy was not complied with, but she fails to
identify any consequence othemththe write up which is noneugh to constitute an adverse
employment action. The evidence shows thatwas allowed to pursue her complaints and she
continued to work for KBR at Waggaman dhgh the end of the projeatithout demotion or
reduction in pay. Benson DepositidRec. doc. 53-5, p. 46. Therenis evidence in the record to
establish that there was a connection betwbenDecember 2015 investigation or the written
counseling on December 29, 2015, because Benson'plaint about the rumors stated they
occurred in March 2016, after both.

KBR next contends that Benson’s HIPAA comptawhile an internal complaint, is not
actionable under Title VII. KBR points out thBenson cites to no evidence that someone knew
that she had made a HIPAA violaticomplaint, which is not protead by Title VII. Rec. doc. 53-

3, 10-11. KBR, therefore, conts that Benson’'s purported roplaint to an unidentified
“corporate” person that her HMA rights were violated does nabnstitute practed activity
under Title VII. Id.

Benson generally alleges that she wasliedéal against because she made a HIPAA
complaint. She provides no suppfaor the position that making a HIPAA complaint is protected
by Title VII and would also constitute protected activity.

The EEOC in its interim enforcement guigeints out that HIPAA’s nondiscrimination

provisions do not prohibit discrimation that is based on racexser any other Title VII basis.

2 https://www.eeoc.gov/eeoc/foia/lette@B/titlevii_ada_insurance benefits.html

17



It further notes that while HIPAA's nondiscrimtiaan provisions do prohibit discrimination that
is based on specified health factors, includingldigg, the interim final rules make clear that
HIPAA’s nondiscrimination provision$ocus, primarily, on ensing access to insurancdd.
HIPAA does not consider personrfédés and records, such as what Benson complains about,
Protected Health Information K®). Thus, even if the recosdcontain information about the
employee’s health, HIPAA does napply, and nor does disclosurehate Title VII. Therefore,
complaining of a possible HIPAA e@fation it is not a “protectedctivity” as defined by 42 U.S.C.
2000e-3(a).

Benson’s only option if she believed KBRolated HIPAA was to make a written
complaint with the Health and Human Services (“SecretaBg@d2 U.S.C. § 1320d-5(a)(1), 45
C.F.R. § 160.3065ee alsa@lohnson v. Kuehn012 WL 1022939, at *5 (“Plaintiff's only redress
for an alleged HIPAA violation is to lodge a vieib complaint with the Secretary of Health and
Human Services.”). Therefore, tiwe degree to which Benson camde that KBR retaliated against
her because she complained a few days earlert@aHIPAA violation regarding the inadequate
protection of her prescriptivenedication list, that complainwas not a protected activity.
Therefore, Benson’s retaliation alabased on a HIPAAiolation fails.

2. LaPorte Claims- Failure to Hire, Gender Discrimination and Retaliation

KBR contends that Benson’s claims for KBRa&ilure to hire her in December 2016 on the
LaPorte Project as an HSE inspector for th@mdssioning team was ndtscriminatory against
her gender. KBR contends furtheatlits decision also does not constitute retaliation for her March
2016 EEOC charge. KBR finally comigs that Benson cannot establisat its failure to hire her

was because of her sex.
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Benson contends that she has presentecafanie evidence showing her entitlement to
relief for KBR’s retaliatory failire to hire and disparate treaimh based on sex. Rec. doc. 62-2.
Benson contends that the sad time KBR refused to pladeer in the HSE Commissioning
position at the La Porte site violated thanpany’s practice because KBR routinely allowed
managers in the field to hire who they wanted to hice. She contends that this is how she got
her position at the DYNO-Waggaman site. Bensdiebed that she had the job before completing
the hire paperwork at the site, and that comptedioan online applicatiofor the second opening
was not a prerequisite for heriihg eligible for considerationBenson further contends that the
reason KBR gave for not hiring her aged time is pretext for discrimination.

Title VII makes it unlawful for an employer to discriminate against an employee who has
opposed an employment practice made unlawfuTlilg VII or has made a charge under Title
VII. 42 U.S.C. § 2000e-3(a). To establish a claimdigcriminatory failure tdiire, a plaintiff must
demonstrate that: (1) she was in the protectasscl(2) she applied for and was qualified for the
position sought; (3) she was notes#ed; and, (4) after her rejemt, another applicant not from
the protected class was hiréthas v. Advo Sys., Ind.68 F.3d 732, 733 (5th Cir.1999). Once the
plaintiff establishes a prima facie case, the burden shifts to the defendant to articulate a legitimate
reason for the employment acti@hirley v. Chrysler First, Inc970 F.3d 39, 42 (5th Cir.1992).

If the defendant makes this showing, the burden dbaftk to the plaintiff to prove that the asserted
reason is a pretext for retaliatidd.

a. La Porte Failure to Hire and Retaliation: December 9, 2016- New HSE

Inspector Position.

The evidence of record confirms thati@y, the Commissioning@am Manager, worked

for a brief period with Benson at the Waggantamject site. He had the authority to hire
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employees to perform commissioning work.nT@&uidry Deposition, Rec. doc. 53-14, p. 65.
Guidry testified that he wanted to hire Bensbecause he knew her, and he was looking for a
seamless fix. Although he wanted to hire her, Guadimitted in his deposition that he mistakenly
believed that Benson did not haveadow the hire-in requirements.

On December 9, 2016, Benson showed up diNBOS Project site and told Nestor Soto,
the HR Representative, that Guidry had hiredfoea position. Mr. Soto reminded Guidry that
he still did not have a requisition form for apen position for her. Rec. doc. 53-13, p. 3. It was
then that the requisition for the HSE Inspectoritpms which Guidry refers to as a CSS- Safety
Coordinator, was completed.eR doc. 53-13, Exhibit D. Joh@arson actually completed a
requisition form for an HSE Inspector pasit on November 29, 2016, and not a CSS-Safety
Coordinator position as Guidry indicated in his affidavit and testin®egRequisition, Rec. doc.
53-10, p. 98. There is no evidence that a CSS-S&fetydinator requisitiomas ever completed.
Nevertheless, the intended purpose of the position was to hire an individual who would go through
and mark out a plan identifying the locatiomisere the commissioning team was going to work.
Id.

Shortly thereafter, Guidry spokeéth the HSE Director, Keith Kluger, who joined KBR in
October 2016 and who had osight of INEOS ProjectKluger advised Guidry that the function
of the proposed position was wholly HSE, arad commissioning, and, therefore, Guidry could
not requisition for the position. Rec. doc. 53-13. Kluger further explahadall HSE personnel
must functionally report to HSE managemeédt.While the requisition was ultimately cancelled,

Kluger inquired of Guidry about &specific job duties, which Klugésund to be the responsibility

3 Benson contends that the Court should not consider Declaration of Janet Curfman (R&9)laadXeith
Kluger's Affidavit (Rec. doc. 53-12),dzause they were not produced in discgpvén considering the issue, neither
of these matters were brought to the Court’s attention during the pretrial phase of the case.
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of KBR site HSE team and nattrue SIMOPS/Commissioning job. Rec. doc. 53-12, p.3. It was
then that Benson formally applied for tHSE Inspector position on December 14, 20%6€eEX.
C-13, Rec. doc. 85.%5pe alsdrec. doc. 53-17, p. 51. Kluger aldvised that Beson would have

to go through review of expence, approvals, and interview just as anybody else. Kluger
Affidavit, Rec. doc. 53-13. Consequently, Guidrgissire to hire Bensaio work under him was
simply not possibled.

Guidry later advised Benson that he did ndielve that what he wanted to do would work
because she was not qualified &my openings for commissioning joldd. There is no evidence
that the CSS SIMOPS Safety Coaralior position was ever postedfitied. In fact, the evidence
shows the HSE Inspector position, although reitjohed, was ultimately cancelled and never
filled. Instead and around the satmae as Guidry’s inquiry, Kluger had authorized his team to
hire Jason McCaskill as an HSE Inspectomiger, which included commissioning work but
reported to HSE and not CSS.

There also is no evidence that an HSE CSSeletsp position ever existed at KBR. Benson
admitted that when she was on the Pascagmalgct that there veano Commissioning HSE
Inspector position. Benson deposition, Rec. dod ,58-80. Benson also confirmed that there was
no KBR HSE Commissioning person on the Waggamioject. The position never existed as
envisioned by Guidry and he sought to teem position to help his friend, Benson.

Therefore, while Benson was in a protecttaks, she applied for a position that never
existed before and was being ¢ealf outside of the regular algels for her by Guidry. Kluger,
being responsible for HSE Inspectors, advisedifyuthat Benson would have to apply through

normal channels and would work irstdepartment under Mr. Carethers.
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Also, while her husband Mr. Bedttested in the affidavit th@bmpleting an application is
not required, the evidence shows that 137 other people submitted applications for HSE nspector
jobs at the La Porte site who were mostign and rejected. Rec. doc. 53-10, p. 77-96. Benson
mistakenly assumed that she was hired basedratoheersation with Guidry, who denies telling
her to move to Texas. Rec. doc. 53-13, p. 31-32.

After reviewing her resume, Kluger determirtbdt Benson’s experience was operations
safety and the commissioning phase on the Wagg&mmgect. He determined that her experience
was not much in the area of commissionirg;@ December 22, 2016, he notified HR that they
would not be pursuing Benson, or the position, and the requisiteoaveelled. Kluger Affidavit,
Rec. doc. 53-12, p.3. Guidry testified that he abgred her for a commissioning position as an
HSE inspector because her resume could natalgtjustify her beig hired as an actual
commissioning coordinatold.

Guidry also stated that her resume was féetgaand he thought he could help her out if
he hired her as a “commissioning safety perstth.He said he needed a commissioning safety
person and that eventually, as she got more famiith the activity, he could eventually work
her into a commissioning positioial. He testified that he could nat the time hire her directly as
a commissioning coordinatdd. Benson was not qualified for an HSE CSS Inspector position or
an HSE Inspector assigned to commissioningneif it existed, which it did not. Having
determined that Benson has not made a prima ¢asie of failure to hire, the Court further finds
that no one else was ever hired for the HiEnmissioning InspectorHSE Inspector position
assigned to commissioning posititrat Guidry attempted to crieafor Benson. Therefore, KBR
is entitled to dismissal of Benson'’s retaliation and failure todh&ien arising out of the December

9, 2019 HSE Inspector/HSE S3nspector Position.
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b. La Porte Project: Disparate Treatment, and Gender Discrimination

Benson’s retaliation claim also fails becatisere is no evidence before the Court that
connects the KBR'’s failure to hire Benson fog tion-existent HSE CSS Inspector position or the
HSE Inspector position assignedcommissioning and her previs employment discrimination
charge. See Winchester v. Galveston Yacht BasBi3 F. Supp. 776, 780 (S.D.Tex.1996)
(dismissing the plaintiff's retaliation claim becatkere was insufficient evidence to indicate a
causal connection between her prior proteetetivity and the adverse employment acti@®ge
alsoTurner v. Brownlee2005 WL 119881, (E.D. La. 2005). Neithethere evidence that Kluger
learned about her prior indiscretions having josted the company in October 2016 in Texas, not
Louisiana. As Benson fails totablish a causal link, Benson doest meet the third requirement
to establish a prima facie case for retaliatidarnandez670 F.3d 657.

Benson also contends that Jason McCaskil Waed for the position she applied for.
However, the evidence shows that McCaskillswet hired for the HSE Inspector position.
McCaskill was hired for the HSE Manager position and the hiring decision was made before
Kluger had knowledge of Guidry’s requisitionr fBenson. Affidavit Tom Guidry, Rec. doc. 53-
12, p. 1-4. According to Kluger, while McCaskill coordinated with commissioning, he was not
under Guidry’s control or chain of commanddanor was he subordinate to commissioning.
Affidavit of Kluger 53-12, p.3. Benson evenkaowledged that McCaskill had more HSE
experience than she had. Benson D#joos Rec. doc. 53-5, p. 164, lines 18-21.

It is undisputed that McCaskill was transézt from the KBR project he was working on
as an HSE manager to a lead position on thBdrée Project. Keith Kluger Affidavit, Rec. doc.
53-23, p. 2. McCaskill performed HSE duties fortihplus (30+) years and his work ranged from

performing as a safety inspector up to the saieyager. Jason McCaskill Affidavit, Rec. doc.
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53-12, p. 1. McCaskill performed duties during ttommissioning and pre-commissioning stages
on several projects. He arrivedlia Porte on January 11, 2017 anckieed a salary plus straight
time for his time worked ovdorty (40) hours in a weekd. He was not hired for the HSE Inspector
position or the HSE CSS Inspecposition sought by Benson.

In contrast, Benson worked previously onlyaadHSE Inspector. While her resume alludes
to her being a supervisor, KBR’s employmentwoentation clearly shows that she has always
worked as an HSE Inspector and worked on anljbasis at a rate difeginning at $27 and ended
at a rate of $32, the same rpgd to other HSE InspectoiSee, e.g.Benson Resume, Rec. doc.
53-12; Benson Personnel Action Notice, Rec.d8-10 dated 04/19/2015; HSE Inspector Pay
Rates, R. Doc. 53-10, p. 68. Also, she workediBR for three years. Benson was not qualified
to work in commissioning but ew if he had been, McCaskél'qualifications were unmatched.
As such, Benson'’s claim for disparatepimet and gender discrimination fail.

IV.  Conclusion

Accordingly,

IS ORDERED that DefendankKBR, Inc.’s Motion for Summary Judgment (R. Doc.

53)is GRANTED.

New Orleans, Louisiana, this 12th day of November, 2019

KAREN WELLS R&X)

UNITED STATES MAGISTRATE JUDGE
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