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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

KEVIN J. RHODES CIVIL ACTION
Plaintiff

VERSUS NO. 18-746

GENESIS MARINE, LLC OF DELAWARE SECTION: “E” (2)
Defendant

ORDER AND REASONS

Before the Court is a Motiom Liming filed by Defendant Genesis Marine, LLC of
Delaware (“Genesis))to excludethe proferred testimony of Plaintiff's expert maein
engineer, John Tylawsky, and expert economist, KkehnMcCoin! Plaintiff Kevin
Rhodesopposethis motion? Genesis filed a replyOn July 11, 2019, the Court ruled, in
part,with respect to McCoin, that he “will not be allov¢o testify: (1) that Plaintiff's annual
wages would increase by 0.8% annually throughowst worklife expectancyr (2) with
respect tadhe costs of household servicésor the reasons that followgenesis’snotion
to exclude the testimony of TylawskyDENIED .

BACKGROUND

Plaintiff Kevin Rhodes alleges he was injured om@23, 2017 while working as a
marine electrician for his employer, Complete Mar®ervices, LLP (“Complete Marine”),
aboard the Genesis Barge 11103, whsabwned by Defendant Genesi§he parties agre

Plaintiff is a longshoreman, not a seanfaand the Genesis Barge 11103 is an inspected

1R. Doc.69.

2R. Doc. &.

SR. Doc 101.

4R. Doc.109.

5R. Doc. 1. aff Ill.

6 R. Doc. 107 (Prérial Order) at 12 (Uncontested Material Facts)ri{“@une 23, 2017, Kevin Rhodes was a
worker covered under the Longshore and Harbor Wi'éompensation Act, 33 U.S.C. § 9@t1,seq.”)
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vessel’ At the time of the alleged incident, the Genesigdg®al11103 was undergoing
repairs performed by Defendant Bollinger at Boliemng dry dock facility in Ameh,
Louisiana® As part of the repair work, Genesis contracted Wtdmplete Marine to install
electrical systems related to a new ballast wateatment systerf Because the ballast
water treatment system was to be installed belosvdback of the barge, to perform his
work Plaintiff had to descend a ladder to accesslolwer level of the barg®.

“In order to access and descend the ladder, Pfaihéid to remove a grated
opening to enter the bilge of the barge. The opgrdonsisted of a cedff pieceof the
grating.™® To go through the opening, Plaintiff had to pladee tpiece of grating
(hereinafter the “hatch cover”) on the delélOnly then could Plaintiff descend the ladder.
Once he cleared the entran®aintiff had torepositionthe hatch coverver the access
hole130On the date of the incident, as Plaintiff attem ptedepositionthe hatch cover, “it
got snagged on welding lead cables that were latdagross the walkway by employees of
Defendant Bollinger’ andthe hatch covefell into the hole4 Plaintiff pushed himself
back from the ladder to avoid being struck by tla¢dm covers Plaintiff fell off the ladder,

sustaining various bodily injurie$. Plaintiff filed this action against Genesis and

7 CompareR. Doc. 691 at 5 (describing Genesis Barge 11103 as “UniteateS Coast Guard inspected
vessel”) (citing R. Doc. 69, United States Coast Guard Certificate of Inspectated February 2, 2015)
with R. Doc. 86 at 46 (describing Genesis Barge 1110 3aas‘inspected vessel”).

8R. Doc. 1. aff IIl.

91d.

01d.

1id.

21d.

1B1d.

“1d.

51d.

81d.



Bollinger on January 24, 2018ringing “nedigence” and “vessel negligence” causes of
action against Genesis and a “negligence” causetdn against Bollinge¥’

Plaintiff retained Tylawsky to render a report asmarine engineer and liability
expertli® Genesisseeks to exclude Tylawsky’s testimony under FedBndk of Evidence
702, andargues two bases for exclusion. First, Genesis esdgylawsky’s testimony is
unreliable because heonsideredOSHA regulationstather than U.S. Coast Guard
rules—in reachinghis opiniors.’® Second, Genesis argu@&glawsky’s testimony is not
based on sufficient facts or data because Tylawkis to consider any depositions,
including that of plaintiff, in formulating his catusory opinions.20

LAW AND ANALYSIS

Federal Rule of Evidence 702, which governs the izdihility of expert witness
testimony, provides:

Awitness who is qualified as an expert by knowledskill, experience, training, or

education may testify in the form of an opinion atherwise if: (a) the expert’s

scientific, technical, or other specialized knowdedwill help the trier of fact to
understand the evidence or to determine a factsne; (b) the testimony is based
upon sufficient facts or data; (c) the testimonthe product of reliable principles
and methods; and (d) the expert has reliably apptliee principles and methods
to the facts of the cag@.

Courts, as “gatekeepers,” are tasked with makingraliminary assessment

whether expert testimonyg both reliable and relevadt.The Court has broad latitude in

making such expert testiomy determinationg3 The party seeking to offer expert

17SeeR. Doc. 1.

18R. Doc. 107 at 29.

R. Doc. 691 at 5.

201d.

21Fed. R. Evid. 702.

22SeePipitone v. Biomatrix, In¢.288 F.3d 239, 24344 (citingDaubert v.Merrell Dow Pharm., InG.509
U.S. 579, 59293 (1993)).

23Kumho Tire Co., Ltd. v. Carmichgd26 U.S. 137, 15453 (1999).
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testimony bears the burden of establishing, byeppnderance of the evidence, that “(1)
the expert is qualified; (2) the testimony is relav to an issue in the case; and (3) the
testimony is reliake.”24

While an expert witness is permitted to give hisnopns on an “ultimate issue” of
fact, assuming he is qualified to do so, he is m&rmitted to make credibility
determinations or offer conclusions of |1&wAs a general rule, questions relatingthe
bases and sources of an expert’s opinion affectadight of the evidence rather than its
admissibility, and should be left for the finder &ct26 Thus, “{v]igorous cross
examination, presentation of contrary evidence, eaneful instruction onhte burden of
proof are the traditional and appropriate meansatihicking shaky but admissible
evidence.?’The Court is not concerned with whether the opin®oorrect, but whether
the preponderance of the evidence establisheghleadpinion is reliake.28 “It is the role
of the adversarial system, not the court, to higfhtliweak evidence2®
l. OSHA Regulations

Genesis seeks to excludglawsky'stestimonywith respect to these two opinions:

1. That the lack of a hinged access cover was ahation of: “Guarded by hinger

floor opening cover equipped with standard railimgspermanently attached 29
CFR §1910.23(a)(3).”

24Motio, Inc. v. BSP Software, LL80. 4:12CV-647, 2016 WL 105299, at *1 (E.D. Tex. Jan. 8, 20(bétjng
Daubert 509 U.S.at 590-91). See alsdMathis v. Exxon Corp.302 F.3d 448, 45960 (5th Cir. 2002);
AMW Sports, LLC v. State Farm Fire and Cas.,@t0. 10651, 2012 WL 39380, at *1 (M.D. La. Jan. 9,
2012) (“Plaintiffs, the proponents of the experidance at issue, have the len of demonstrating that
their expert is qualified to testify in the fielthdt he is offered and that his opinions are botlabée and
relevant.”).

25Fed. R. Evid. 704see alsdGoodman v. Harris Countys71 F.3d 388, 399 (5th Cir. 2009]JAl n expert
may never render conclusions of law . . . nor, mayexpert go beyond the scope of his expertisavimg
his opinion”);Owen v. KerfrMcGee Corp,.698 F.2d 236, 240 (5th Cir. 1983) (“Fed. R. Evi@4 abolished
the per se rule against testimony regardiftgnate issues of fact. . . . Rule 704, howevearesinot open the
door to all opinions.”).

26 SeePrimrose Operating Co. v. Natl Am. Ins. C882 F.3d 546, 562 (5th Cir. 2004).

27Pipitone 288 F.3d at 250 (quotin@aubert 509 U.S. at 596).

28 SeeJohnson v. Arkema, In®85 F.3d 452, 459 (5th Cir. 2012).

29 Primrose 382 F.3d at 562.
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2. That the alternative lack of a guard railingims violation of: “Covers and

guardrails— Shall be provided to protect workers from the hazaof open pits,

tanks, vats, ditches, etc. 29 CBR910.2(c).”30

Genesis argues testimonwith respect to th® opinions is unreliable, and
therefore inadmissible under Federal Rule of EviokeW02, because “application of such
OSHA regulations is improper in this case as thegBavas a United States Coast Guard
inspected vesseB32 According to Genesis, the Supreme Court rule@hmao v. Mallard
Bay Drilling, Inc, a case examining whether OSHA had jurisdictiomssue citations for
violations of the OSH ACTthat “the Coast Guard’s regulations pgmpt OSHA's
regulations with regard to inspected vessé¥sGenesis further argues that casem
this district court, includindg-rancois v. Diamond Offshore G& and Carbo v. Chet
Morrison Servs., LLE> “have previously excluded expert testimony regagdin
inapplicable OSHA regulationstven dealing with a Coast Guard inspected ves$el.”
Genesis further argues “29 C.F.R. §1915.2 provithed OSHA regulations do not apply
to matters under the control of the Coast Guardluiding the construction and
maintenance of the vessel and its gaad equipment37”

Plaintiff argueshe Supreme Coutteldin Chaqg “pursuant to the Memorandum

of Understanding (MOUbetween OSHA and the U.S. Court Guard,” that OSHAY not

30R. Doc. 695 at 9.

s1|d.

32 Applying theU.S. Coast Guard regulation§enesis argues “[tjhe Barge at issue in this caze avtank
barge classed bjAmerican Burea of Shipping (ABS")] and inspected by the Coast Guartthe Coast
Guard regulations and ABS class rules do not reghinged deck access coverand “both Coast Guard
and ABS have inspected this Barge numerous tinteduding the hatch cover and armaquestion, and
have found no deficiency regarding the hatch caesign.”ld. at 6.U.S. Coast Guard regulations require
a wesselo “be constructed, maintained, and operated so astt the highest classification, certification,
rating, and inspeadn standards for vessels of the same age and tygmded by one of several
classification societies, includingi® American Bureau of Shipping (ABSA6 CFR § 298.4t).

33|d. at 56 (citingChao v. Mallard Bay Drilling, Ing.534 U.S. 235, 122 S. Ct. 738, 743 (2002)

34 Civil Action No. 1+2956,2013 WL 654635E.D. La. Feb. 21, 2013).

35 Civil Action No. 123007, 2013 WL 5774948 (E.D. La. Oct. 24, 2013).

36 R. Doc. 691 at 6.

371d.



enforce the OSH Act with respect to the working diiirons ofseamemboard inspcted
vessels.38 Plaintiff points outthat, unlike the facts ifrrancoisandCarbo, “Plaintiff was
not a seaman at the time of the occurrence in gaestand, accordingly, the application
of OSHA regulations is propelnstead, Plaintiffpositsthe caseat handis more similar
to Willis v. Noble Drilling (US), Inc,3° in whichthe Court of Appeal of Louisiana, Fifth
Circuit, “found that OSHA regulations did apply to the occupaa accident of a
longshoreman on an inspected vessel

Plaintiff argues, inthe alternative, “even ifOSHA] regulations do not apply to
inspected vessels, it does not follow that thesed®Standards for safety cannot be
consulted as a guide [in determining standardsaoél™! Genesis replies: “plaintiff's
argument that OSHAegulations may be consulted as a guide even iapgplicable is not
appropriate in this case given that this is a juigl such that there is an increased risk
that reference to inapplicable OSHA regulationsl wilislead/confuse the jurors and
result inprejudice towards Genesis?”

The Courtnow considers whether OSH#tandards may be enforced with respect
to the working conditions afon-seanenon an inspected vehicléheMOU signed by the
Coast Guard and OSHA on March 17, 1983 implemegatdg(b)(1) of the OSHA
regulations*3which provides:

Nothing in this chapter shall apply to working conans of employees with

respect to which other Federal agencies, and Stgéacies acting under section

2021 of Title 42, exercise statutory authority tegcribeor enforce standards or
regulations affecting occupational safety or heafth

38 R. Doc. 86 at Kciting Chaqg 122 S. Ct. 738

39105 So. 3d 828 (La. App. 5 Cir. 11/13/12)

40R. Doc. 86 at 45.

41R. Doc. 86at 6 (citingNational Marine Service, Inc. v. Gulf Oil G&t33 F. Supp. 913,919 (E.D. LE77)).
42R. Doc. 101 at 3.

4329 U.S.C. §653(b)(1).

441d.



The MOU states “the Coast Guard has issued comprahe standards and regulations
concerning the working conditions of seamen aboamdpected vessels. These
comprehensivestandards and regulations include extensive spmeadigulations
governing the working conditions of seamen aboapected vesseld?In light of this,
the MOU concludes the following regarding the auihoof OSHA:

Based on OSHA's interpretation of sea 4(b)(1), and as a result of the Coast

Guard's exercise of its authority, described ab@&k A has concluded that it may

not enforce the OSH Act with respect to the workaogditions of seamen aboard

inspected vessels.

Notably, the MOUfacially gives theU.S. Coast Guard full authoritp enforce its
regulations with respect tthe safety and health seamemboardinspectedvesselshut
does not do the same fomon-seanen. Various OSH Review Commission (the
“‘Commission” opinions and court decisis lend additionalsupportto Plaintiffs
argumentthat employers ohon-seamen on inspected vehiclesay be cited for OSHA
violations For instancen Secretary of Labor \California Stevedore & Ballast Cothe
Commission held an employer whose stevedovere discharging cargo from the hold of
a shipwasnot entitled ta 4(b)(1)exemption from OSHAregulatior's.The Commission
addressed whether, und®4(b)(1) “the Coast Guard has statutory authority to ‘prdseri
or enforce standards oregulations' applicable to the working conditiond o

longshoremeri48 The Commission found the Coast Guard lattks authority to enforce

its regulations with respect to the working conalits of longshoremerfthe provisions

45“Authority ToPrescribe and Enforce Standards or Regulations#iffg Occupational Safety artdlealth
of Seamen Aboard Vessels Inspected and Certifichiethe United States Coast GuaMemorandum of
Understanding 48 FR 1136801, 1983 WL 126057(F.R(Mar. 17, 1983.

46 |d.

478 OSAHRC 8110SHRC Docket No. B2, 1974 WL 4153(May 28,1974).

481d. at *1.



of the [Coast Guard$hipping @de as they relate to occupational safety appeapfdy
to seamen as a class to the exclusion of longsheneas a clas%*® In so holding, the
Commission explained:
Indeed, were this not the case there would have meenecessity to amend the
Longshorenen's and Harbor Worker's Compensation Act so asuttorize the
Secretary of Labor to promulgate and enforce safgtigndards relating to
longshoring operations. Nor would there have beey reecessity for Congress to
adopt longshoring standards issued under the Cosgteon Act as occupational
safety standards under section 4(b)(2) of this®Act
Conversely, courts have found OSHAes not have authority to cite employers of
seamen on inspected vessklsviolations of OSHA regulationgn Donovan v.Texaco,
Inc., a case involving an incident predag the signing of the MOUthe Fifth Circuit
considered whethe& 11(c) of OSHA could be enforcedgainst an employer of a
“seaman.31 The Courtfound underthe language o§ 4(b)(1) OSHA regulationsio not
apply to working conditions of seamen on vesselshavigation>2 The Fifth Circuit
explained “Section 4(b)(1) [of OSHAfeclares thafn]othing in this Chapter shall apply
to working conditions of employees with respectwbich other federal agencies .
exercise statutory authority. .”; “with respect to seam g the Coast Guard is such an
agency, and, therefore “[n]othing in OSHA shall apply to working conditionssgamen
on vesselsss

The Second Circuit has taken the same approholdingthat OSHAmMay not

enforce its regulations with respect to seamenmapected vesselth Donovan v. Red

491d.

50 |d.

51720 F.2d 82%5th Cir. 1983).
521d. at 827.

53|d. (emphasis added).



Star Marine Services, Incone of the issues presented wwhse meaning of “working
conditions”as used in 8§ 4(b)(1) of OSH®.In dicta, the Second Qiuit noted:

In accordance with a “Memorandum of Understandingggned by the
Commandant of the Coast Guard and the Assistante&ey for Occupational
Safety and Health, Department of Labor, the Secydtas taken the position, that
“the Coast Guard has issued comprehensive stangardisegulations concerning
the working conditions of seamen aboard inspecessels,” and that OSHA may
not enforce its regulationgith respect to ‘seamerdboard inspected vessébs.

Plaintiff points outtheCourt ofAppeal of Louisiana, Fifth Circutiasheld inWillis
that OSHAregulationsdo not apply toemployers okeamen on an inspected vessel, but
do apply to longshoremen

8§ L of OSHA Directive CPL 21.2072% which was in effect that the time of this

incident, praoided that, although the U.S. Coast Guard exerdiskauthority over

the safety and healthf seamen aboarthspectedvessels, OSHA may exercise its
authority over employerspther than those that only employ seamér the
working conditions on vessel within OSHA's geograyalh jurisdiction. ‘OSHA
requirements which remain enforceable on inspevesdels for employees other
than seamen are .long shoring operations, . marine construction activities,

. general working conditions not otheise regulated, [and] . . Identified

recognized hazardous situations that are causinarerikely to cause death or

serious physical harmp?

The Court findsOSHA may enforce itsregulationsagainst employer®f non-
seamen such as Plaintiff aboard ipscted vesselsTylawsky may testify that certain
conditions on Genesis Barge 11103 viola@8HA regulations.

The Court notes, however, that Tylawsky may nottifgsregarding legal

conclusionsFederal Rule of Evidence 702 permits the distdourt to admit expert

testimony that will assist the trier of fact in esthunderstanding the evidence or

54739 F.2d 774775 (2d Cir. 1984).

55]d. at 778 n.Aemphasis added).

56 OSHA Directive CPL 21.20 ‘provides current policy, information and guidancé&hwrespect to
OSHA/U.S. Coast Guard authority over inspected glssscommercial uninspected fishing vessels, and
commercial uninspected vessels in accordance wétti@ 4(b)(1) of the OSH Act, 29 U.S.C. Section
653(b)(1)” OSHA Directive CPL 21.20at Abstract2.

57Willis, 105 So. 3cht 837(quotingOSHA Directive CPL 021.20 § L(2) (emphasis in original)
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determining a fact in issué®Federal Rule of Evidence 704 states that “[a]n amnis
not objetionable justbecause it embraces an ultimate isst®eThe rule was enacted to
change the old view that the giving [of] an opinion an ultimate issue would ‘usurp the
function’or invade the province’of the jury¥®The rule, however, does not “operettdoor to
all opinions,®! and neither Rule 702 nor Rule 704 “permits expertnesses to offer
conclusions of law8? “The Advisory Committee notes make it clear thatgtions which
would merely allow the witness to tell the jury whasult to reach areat permitted. Nor is
the rule intended to allow a witness to give legahclusions.?3 “[T]he task of separating
impermissible questions which call for overbroad legal responses from permissible
guestions is not a facile one,” and requires destcoutts to exclude questions or answers
from experts that “would supply thery with no information other than the expert'®wi of
how its verdict should read?#

Theparties should anticipate that the Court will ndtrat expert testimony at trial
that amoums to nothing more than a legal conclus®dnhe Court offers the following
guidance:

The example given in the Advisory Committee NotesRule 704 is helpful. The

guestion “Did T have capacity to make a will?” stbe excluded. The question

“Did T have sufficient mental capacity to know tmature and extent of his

property and the natural objects of his bounty amtbrmulate a rational scheme

of distribution?” is permissible. The first quegtits phrased in such broad terms
that it could as readily elicit a legal as well adact based response. A direct

response, whether it be nepy&t or affirmative, would supply the jury with no
information other than the expert’s view of howwverdict should read. Moreover,

58 C.P. Interests, Inc. v. Cal. Pools, In238 F.3d 690, 697 (5th Ci2001).
59 Fed. R. Evid. 704.

60 Owen 698 F.2d at 240.

611d.

621d.

631d.

641d.

65See Owen698 F.2d at 240.
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allowing an expert to give his opinion on the legahclusions to be drawn from
the evidence both invades the court’s province srirelevantté

In this case, for example, Tylawsky magt express an opiniothat Genesis’s failure to
include a hinged hatch cover, in violation of OSkHyulations, constitutes negligence per
se. However, Tylawsky may testifigat the failurdo provide a hinged hatch cover violated
OSHA regulations and that Genesis’s conduct inrfgiko provide a hinged hatch cover
fell below the required standard of care.

. Failure to Consider Depositions

Second,Genesis seeks to exclude Tylawsky'stim®ny that “the hatch cover
design was defective, unreasonably dangerous, andared the vessel unfit for service
because it lacked a hingé?'Genesis argues this testimony is unreliable, aratdfore
inadmissible under Federal Rule of Evidence 70 2abise Tylawsky “fails to consider any
depositions, including that of plaintiff, in formatling his conclusory opinion$#

Plaintiff argues “as noted in his report, John Tylawsky panfed an inspection of
the particular barge aboard which the Plaintiff wagired” and “[h]is expert report
contains photographs of the unhinged hatch covequestion, which were obtained
during this inspection® Therefore, Plaintiff argues, Tylawsky’'s opiniongéabased on
sufficient facts and data as well as Mr. Tylawskgdevant educational background,
experience, training, and expertisé.”

The crux of Genesis’s argument is Tylawsky's opmis unreliable because he

failed consider and relgn any depositions in formulating his opinion. HoweyvEederal

66 |d.

67R. Doc. 691at 6.
68|d. at 5.

69R. Doc. 86 at 6.
701d. at 7.
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Rule of Evidence of 702 does not mandate that greexconsider depositions in forming
his opinion.Instead Rule 702 only requires an expert’s testimony based upon
sufficient facts or data’t This requires exclusion of opinions based on “iffisient,
erroneous iformation.””2 As Plaintiff argues, Tylawsky inspected the bardgeard
which Plaintiff was allegedly injured, and durinlgis inspection Tylawsky observed the
access to the bilge area and the particular hadekrcinvolved in the incident at issue.
Tylawsky’s expert report contains photographs of the hatover obtained during this
inspection.The Court concludes that Genesis’s criticisms goht® weight ofTylawsky’s
testimony and not to its admissibiliticcordingly;
CONCLUSION
Genesis’anotionin liminewith respect tadhetestimony of Tylawskys DENIED .

New Orleans, Louisiana, thisl9th day of July, 2019

SUSIE MORG.
UNITED STATES DISTR{CT JUDGE

1Fed. R. Evid. 702(b).
72 Moore v. Int'l Paint, L.L.G.547 F. App'x 513, 515 (5th Cir. 2013) (quotiRgz v. Brush Engineered
Materials, Inc, 482 F.3d 383, 389 (5th Cir. 2009)).
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