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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OH.OUISIANA

TINAEHRENBERG ET AL. CIVIL ACTION
VERSUS NO. 18-3406
STATE FARM FIRE ANDCASUALTY SECTION “R” (4)
COMPANY

ORDER AND REASONS

Before the Court is defendant’s motion to dismitsmtiffs’ claims for
penalties and attorney’s fees. The Court graneésniotion becausglaintiffs

have not allegethat defendant acted in an arbitrary and capricloasiner

l. BACKGROUND

This case arises from a fire on February 13, 20 Baintiffs Tina and
Harold Ehrenberg allege that the fire caused serdbamage to their home
and property. Plaintiffs allege that theyheld a homeowner’s insurance
policy with defendant State Farm Fire and Casu@tiynpany, andhatthe
policy was ineffect at the time of the firé. After the fire, plaintiffs filed a

claim with State Farnt. According to plaintiffs, the parties reached an
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agreement as to the amount of plaintiffs’ claim fimmovable property on
November 28, 2016. But the partiesallegedlyhave not yet resolved the
contents portion of plaintiffglaim .6

On February 9, 2018, plaintiffs filed a petitionrfalamages in
Louisianastate courf. Plaintiffs seek damages fail allowable amounts, as
well as costs and attorney’s feeOn March 29, 2018, defendant removed
the case to this Couft.Defendant then filed a motion to dismiss plaintiffs
demand for punitive damages and attorney’s féesPlaintiffs did not

respond to the motion.

1. LEGAL STANDARD

To survive a Rule 12(b)(6inotion, a partymust plead “sufficient
factual matter, accepted as true, to ‘state a claimelief that is plausible on
its face.” Ashcroft v. Igbal, 556 U.S. 662,678 (2009) (quotiBgll Atl. Corp.
v. Twombly, 550 U.S. 544, 570 (2007)). Aclaim is fatygplausible when

the partypleads facts that allow the court to “draw the @egble inference
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that the defendans liable for the misconduct allegedld. at 678. A court
must accept all welpleaded facts as true and must draw all reasonable
inferences in favor of the nonmoving partysee Lormand v. US Unwired,

Inc., 565 F.3d 228, 232 (5th Cir. 2009).

A legally sufficient complaint must establish motlkean a “sheer
possibility” that the party claim is true.lgbal, 556 U.S. at 678. It need not
contain detailed factual allegations, but it must lgeyond labels, legal
conclusions, or formulaic recitations of the elerteeof a cause of action d.

In other words, the face ofthe complaint must @menough factual matter
to raise a reasonable eeqtation that discovery will reveal relevant eviden
of each element of the paidyclaim. Lormand, 565 F.3d at 257. The claim
must be dismissed if there are insufficient factalédgations to raise a right
to relief above the speculative lev@wombly, 550 U.S. at 555, or if it is
apparent from the face of the complaint that thisran insuperable bar to

relief, Jonesv. Bock, 549 U.S. 199, 215 (2007).

[11. DISCUSSION
Punitive damagesare prohibited under Louisiana lawinless
authorized by statuteWarren v. Shelter Mut. Ins. Co., 233 So. 3d 568, 586

(La. 2017) (“It is wellsettled in Louisiana that punitive damages arelabéa



only where authorized by statute.”). Two statuadew plaintiffs to recover
punitive damages wheansurers arbitrarilyr capriciously fail to pay a claim.
Seela.Rev.Stat. 8§ 22:1892, 22:197®laintiffs may also recover attorney’s
fees under Section 1892. La. Rev. Stat. § 22:182(bStatutory penalties
are not warranted when the insurer has a reasonzddes 6 defend the
claim and acts in goothith reliance on that defensdieed v. State Farm
Mut. Auto Ins. Co., 857 So. 2di012,1021(La. 2003) The bad faith statutes
are penal in nature and must be strictly construedat 1020.

Section 1892 requires that an insupaty claims or make an offer of
settlement within thirty days of receipt of a ségory proof of loss. La.
Rev. Stat. §22:1892n order to recoveunder Section 189a claimant must
demonstrate “that (JAn insuer hasreceived satisfactory proof of loss, (2)
the insurer fafled] to tender payment within thirty days of receipt téef,
and (3) the insurer’s failure to pay iarbitrary, capriciousor without
probable caus&.La. Bag Co., Inc. v. Audubon Indem. Co., 999 So2d 1104,
1112-13 (La.2008). The Louisiana Supreme Court has interpreted “aalytr
and capricious” to mean “vexatious” or “unjustifiedithout reasonable or
probable cause or excusdd. at 1114 (quotindreed, 857 So. 2d at 1021).

Sectbn 1973 requires that insurers adherastandard of good faith

and fair dealing. La. Rev. Stat. § 22:1973. Anuires breaches its duty of



good faithif it misrepresents pertinent facts, fails to paytlement within
thirty days, denies coveragetiout notice or consent, misleads a claimant
as to the applicable prescriptive period, failpty a claim within sixty days
of a satisfactory proof of loss arbitrarily or capously, or fails to pay under
Section 1893 arbitrarily or capriciouslyld. Courts have recognized that
“[t]he conduct prohibited by the two sections istually identical.” Hibbets

v. Lexington Ins. Co., 377 Fed. App’x 352, 355 (5th Cir. 2010) (quotiReed,
857 So. 2d at 1020).

Plaintiffs’ complaint contains no allegations thadfendant has acted
in an arbitrary and capricious mann@rviolated the requirements of either
statute Plaintiffs merely allege that “the contents pontof this fire claim
has not yet been resolve#.”Indeed, plaintiffs have asserted neither that
they filed a valid proof of loss, nor that Staterfafailed to pay within the
statutorily required timeframePlaintiffs also have not filed an opposition
to defendant’s motion to dismiss their claims farngive damages and
attorney’s fees. Accordingly, the Court finds tha@aintiffs have failed to

state a claim unde&®ections 1892 or 1973
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V. CONCLUSION
For the foregoing reasons, defendant’s motion tdss plaintiffs
claims for punitive damages andt@atney’s fees is GRANTED.Plaintiffs’

claims for punitive damages and attorney’s fees RISMISSED WITH

PREJUDICE

SARAH S. VANCE
UNITED STATES DISTRCT JUDGE



