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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

JEREMY A. PARKER CIVIL ACTION
VERSUS NO. 18-3666
JOHN W. STONE OIL DI STRIBUTORS, L.L.C. SECTION "L" ( 2)

ORDER & REASONS

Before the Couris Defendant’dMotion to Strikethe Testimony of Dr. Beverly Howze and
Dr. Tim PellegrinR. Doc.51. Themotion is opposed. R. Dos2.Defendant filed aeply. R. Doc.
56. The Court now rules as follows.
l. BACKGROUND

This casearisesfrom injuries Plaintiff Jeremy Parker, a Jones Act seaman, allegedly
sustained while working as a tankerman abcandessel the M/V PRESAGER, owned by
Defendant John W. Stone Oil Distributors LLR. Doc. 1 at 2.Plaintiff claims afellow
crewmembeipulled on a face wirecausinga lineto pop, which resulteth a 13poundshackle
falling approximately ten feet and taitg Plaintiff in the headR. Doc.30-1 atl. Plaintiff alleges
this impact ausedserious injuries to his neck and head and resdleim unfit for duty as a
seamanR. Doc.30-1 at 1. According to the Complaint, tlsele and proximate cause of the
accident was Defendant’s negligence #relunseaworthiness of tMfV PRESAGER. R. Doc. 1
at 2-3. Accordingly, Plaintiff seeks to recover papresent, and future physical, mental and
emotional pain and suffering; loss of wages adjeearningcapacity; medical expenses; past
and future physical disability; and past, present, and futaratenance and cur@. Doc. 1 at 3.

Defendant contesthe cause of Plaintiff's accident and assBi&ntiff placedhimself in
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an unsafe position in violation of Defendant’s safety ruResDoc. 35 at 1. Further, Defendant
allegesPlaintiff failed to inspect the line in question prior to its use. R. Doc. 35 at 1.
I. PRESENT MOTION
Before the Couris Defendant’dMotion to Strikethe Testimony of Dr. Beverly Howze and
Dr. Tim Pellegrin.R. Doc.51. Defendantclaims either: (1) Plaintiff's failure to designate Dr.
Howze and Dr. Pellegrias treating physicians prior to the expert disclosure deadline unfairly
prejudices Defendant, or in the alternative, @) Howzeés and Dr. Pellegrin’destimony is
cumulative of Dr. Wakemas testimony R. Doc. 51 at42. Themotion is opposed. R. Dob2.
Defendant filed a regl R. Doc. 56.
[I. LAW AND ANALYSIS
a. Whether Plaintiff untimely disclosed Dr. Howze's and Dr. Pellegrin’s testimony
Pursuant to Rule 26 of theederal Ruls of Civil Procedug, “aparty must disclose to the
other parties the identityf any witness it may use at trial to present evidérfeed. R. Civ. P.
26(a)(2)(A). Moreover, “[a]party must make these disclosures at the times and in the sequence
that the court orders.” Fed. R. Civ. P. 26(a)(2)@)pert withesses who are “retained or
specially employed to provide expert testimony” must submit written egeet. R. Civ. P.
26(a)(2)(B).Treating physicians, however, are exempt from this reporting requirelbeggétt
v. Dolgencorp, LLC, No. CV 16-17264, 2017 WL 4791183, at *1 (E.D. La. Oct. 24, 2G£€)
also Sheppard v. Liberty Mut. Ins. Co., No. 16-2401, 2017 WL 467092, at *1 (E.D. La. Feb. 2,
2017). Generally, the disclosure of treating physicians is governed by Rul & )), which
requres disclosures to be made “at least 90 days before the date set,faatigaht a stipulation

or court order. Fed. R. Civ. P. 26(a)(2)(D)(i).



Adherence to Rule 2énd the Court’s scheduling ordsr“critical in maintaining the
integrity of the judicial proceedings1488, Inc. v. Philsec Inv. Corp., 939 F.2d 1281, 1289 (5th
Cir. 1991). “When a party fails to disclose information required by Federal RQliviof
Procedure 26(a), ‘the party is not allowed to use that information . . . to supply evodesce
motion . . . or at a trial, unless the failure wgabstantially justified or is harmlesstire
Complaint of C.F. Bean, LLC, 841 F.3d 365, 372 (5th Cir. 2016) (quoting Fed. R. Civ. P.
37(c)(1)).In determiningvhether a violation of Rule 26 is harmless under Rule 3d@go)ts
consider the following factors(1) the importance of the evidence; (2) the prejudice to the
opposing party of including the evidence; (3) the possibility of curinky grejudice by granting a
continuance; and4) the explanation for the parsyfailure to disclosé.Tex. A & M Research
Found. v. Magna Transp., Inc., 338 F.3d 394, 402 (5th Cir. 2003pistrict courts are given broad
discretion in determining whether to exclugeert testimony when a party Hasled to
designate such witnesses in accordance withriaeorders.”1488, Inc., 939 F.2d at 1288
(citing Geiserman v. MacDonald, 893 F.2d 787, 790 (5th Cir. 1990)).

Here,the Third Scheduling Order that was in place when Defendant filed this Motion to
Strike stated:

Counsel for the parties shall file in the record and serve upon their opponents dllist of a

witnesses who may or will be called to testify at trial and all exhibits which may or will

beusedat trial not later than May 9, 201Bhe Court will not permit any witness, expert
or fact, to testify or any exhibits to be usedess there has been compliance with this

Order as it pertains to the witness and/or exhibiihiout an order to do so issued on

motion for good cause shown.

R. Doc. 22 at 2.
Defendant allegeBlaintiff's deadline for designating Dr. Howze and Dr. Pellegrin as

treating physicians was the April 9, 2019 expert disclosure deadline. R. Doc. 51-1 ateveHo

as stated above, treating physicians are not subject to the same expedeagiore as other



experts See, e.g., Leggett, 2017 WL 4791183, at *1. Instead, Dr. Howze and Dr. Pellegrin would
have beemsubject to the deadline for providing “a list of all withesses who may or wilhlbexc

to testify at trial,” which was May 9, 2019 #e ThirdScheduling Ordet.R. 22 at 2After this
deadline passed, however, the parties filed a Joint Motion to CorfinDec. 47 whichthe

Court granted on June 21, 2019, R. Doc. 48. In their Joint Motion, the parties represented a
continuance was necessary du@laintiff's continuing teatmentR. Doc. 47-1 at 2. The Court
granted this Motion with the understanding that Plaintiff's medical treatment hgdtrimen
completed and additionaledicaltestimonymight be introduced. However, the Court did not
issue an updated Scheduling Qrdetil after thispending Motiorto Strikewas filed.The Court
has since issued an updated Scheduling Osdéimgthe new date for thiest of withesses who
may or will be called to testify at trifbr September 11, 2019. As such, the Court need not
consider whether there wasviolation ofFederaRule of Civil Procedure 26, as the Fourth
Scheduling Order has rendered Defendaatgiment on this point moot.

b. Whether Dr. Howzes and Dr. Pellegrin's testimonyis cumulative of Dr.
Wakeman's testimony

Defendant argues in the alternatitheat Dr. Howzés and Dr. Pellegrits testimonyis
cumulative of Dr. Wakemas testimonyand should thus be excluded. R. Doc. 51 at 2.

Pursuant tdRule 403 of the Federal Rule of Evidentjiglhe court may exclude relevant
evidence if its probative value is substantially outweighed by a danger of one oofrtbee
following: unfair prejudice, confusing the issugssleading the juryindue delay, wasting time,
or needlessly presenting raulative evidence.” However, the Fifth Circuit has held that “[t]he

exclusion of evidence under Rule 403 should occur only sparingytéd Satesv. Pace, 10 F.3d

L1t is the Court’s understanding that Dr. Howze and Dr. Pellegrin will oalestifying as treatinghysiciansand
not as expert witnesses. However, if Plaintifendsto introduce them as experts in this matter, then their written
expert report deadie would be the expert report deadlatated in the Scheduling Order
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1106, 1115 (5th Cir. 1993). Additionally, the Fifth Circuit has not put a precise lirthiearumber

of experts that can testify regarding a particular isSeeeLeefe v. Air Logistics, Inc., 876 F.2d
409, 411 (5th Cir. 1989). Multiple experts may testify to the same conclusion if they @pgaoa
their individual analyses from separate “va@aoints.”See Sanchez v. Swift Transp. Co. of Ariz,,
LLC, No. 4:15CV15LG, 2017 U.S. Dist. LEXIS 204892 (W.D. Tex. July 19, 20TTHomas V.
W&T Offshore, Inc., No. CV 1614694, 2018 WL 4095099, at *3 (E.D. La. Aug. 27, 2018).
Because “[i is difficult. . .to determine the necessity and cumulative eftédestimony by
several experts,” the Court has wide discretion in allowing experts to 1&stfiyeefe, 876 F.2d
at411.

Defendant argues Dr. Wakeman is a clinical neuropsychologist who igsevite expert
testimony concerning Plaintiff's neuropsychological and emotional isjuRe Doc. 511 at 11.
Defendant says thabecause Dr. Wakeman has already “opined on depression, brain injury,
memory impairment, and neurocognitive deficits and decline,” any testimoby.byowze and
Dr. Pellegrin would be needlessly cumulative of Dr. Wakeman’s opinions. R. Doc. 51-1 at 13.

In opposition, Plaintiff arguedr. Howzes and Dr. Pellegrits testimonyis not cumulative
becauseDr. Howze and DrPellegrin are treating physicians, while Dr. Wakeman is an expert
witness.R. Doc. 52 at 7Plaintiff states Dr. Wakeman will be testifying as to the “diagnosis of
depression, how he made that diagnosis, what he recommended in relation to that diagaodis .
how and why this diagnosis causally related to the subject incident.” R. Doc. 52 arivile,

Dr. Howze and Dr. Pellegrims Plaintiff'streating physicianswill testify as to the treatment that
they are providing Plaintiff. R. Doc. 52 at 7.
As this Court has previously ruled, when doctors approach the same subject nmatter f

different “vantage points,” their testimony is not necessarily cumula®v®oc. 50 at 6. While



Dr. Wakeman is providing expert testimony on diagnoses and causation relating ssidepiear.
Howze and Dr. Pellegrin are providing Plaintiff with medical care relatinbis depression.
Therefore, while there may be some overlap, Dr. Wak&tastimonyand Dr. Howz&s and Dr.
Pellegriris testimonyare notimpermissibly cumulative of each otherAny objection toDr.
Howzes and Dr. Pellegrin’s testimony e for cross examinatioff. at trial Dr. Howzés and
Dr. Pellegrin’s testimony duplicaté&. Wakeman’sor vice versaDefendantmay object to the
testimony at that time.
V. CONCLUSION

For the reasons stated above,

IT IS ORDERED thatDefendant’sViotion to Strike the Testimony of Dr. Beverly Howze

and Dr. Tim Pellegrin, R. Doc. 5@ herebyDENIED.

New Orleans, Louisianghis 19th day ofAugust 2019.

o & lor

ELDONE.FALLON
U.S.DISTRICTCOURTJUDGE




