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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

JEREMY A. PARKER CIVIL ACTION
VERSUS NO. 18-3666
JOHN W. STONE OIL DI STRIBUTORS, L.L.C. SECTION "L" ( 2)

ORDER & REASONS

Before the Courare the following Motions: (1Plaintiff’s Motionin Limineto Exclude
Certain Anticipated Testimony of Dirchie MelcherR. Doc. 64; (2) Plaintifs Motionin Limine
to Exclude Certain Anticipated Testimony of ennis OcchipintiR. Doc.65; (3) Plaintiff's
Motion in Limineto Exclude Certain Anticipated Testimony of [Everett RobertR. Doc.66;
and (4)Plaintiffs Motionin Limineto Exclude Certain Anticipated Testimony Bi. Richard
Roniger,R. Doc.67. The motiors are allopposéd. R. Doc.69. Plaintiff filed a reply. R. Doc70.
Defendant filed a sureply. R. Doc. 74-1. The Court now rules as follows.
l. BACKGROUND : JONES ACT PERSONAL INJURY

This case arises from injuries Plaintiff Jeremy Parker, a Jones Act searegedisl|
sustained while working as a tankerman aboard a vesseMMePRESAGERowned by
Defendant John W. Stone Oil Distributors LLC. R. Doc. 1 at 2. Plaintiff claanfellow
crewmember pulled on a face wire, causing a line to pop, which resulted ipaud® shackle
falling approximately ten feet and hitting Plaintiff in the head. R. Do€l 301. Plaintiff alleges
this impact caused serious injuries to his neck and head and rendered him unfit fas duty
seaman. R. Doc. 30 at 1. According to the Complaint, the sole and proximate cause of the
accident was Defendant’s negligence and maintenance of an unseaworthy vessel.1lRatR2o
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3. Accordingly, Plaintiff seeks to recover past, present, and future physicas| mwectitemotional
pain and suffering; loss of wages and wagening capacity; medical expenses; past and future
physical disability; and past, present, and futaeentenance and cur@. Doc. 1 at 3.

Defendant contests the cause of Plaintiff’'s accident and asserts Plaactfd pimself in
an unsafe position in violation of Defendant’s safety rules. R. Doc. 35 at 1. Further, Defendant
alleges Plaintiff failedo inspect the line in question priorite use R. Doc. 35 at 1.
I. PRESENT MOTION

Plaintiff has filed four Motionsn Limineto exclude testimony by expert witnesses at trial.
R. Docs. 6467. Specifically, Plaintiff objects to anticipated testimony(y:Dr. Archie Melcher
regarding Plaintiff's prior medical histgryR. Doc. 64 (2) Dr. Dennis Occhipintregarding his
opinion on tke existence and effeatd Plaintiff's multiple sclerosisR. Doc. 65 (3) Dr. Everett
Robert regarding Plaintiff's prior medical historiR. Doc. 66; and4) Dr. Ricard Roniger
regarding Plaintiff's prior head injuryR. Doc 67. Defendanfiled an opposition to Plaintiff's
motions. R. Doc. 69. Plaintiff filed a reply. R. Doc. B&fendant filed a sureply. R. Doc. 74-1.
The Court will now address each of Plaintiff's motions in turn.
II. STANDARD OF REVIEW

a. Expert Testimony

The admissibility of expert testimony is governedRwyle 702 of the Federal Rule of
Evidence, which provides:

If scientific, technical, or other specialized knowledge will assist the friacbto

understand the evidence or to determirfaca in issue, a withess qualified as an

expert by knowledge, skill, experience, training or education, may tesiigtthin

the form of an opinion or otherwise, if (1) the testimony is based on sufficient facts

or data, (2) the testimony is the product of reliable principles and methods, and (3)

the witness has applied the principles and methods reliably to the factsocafst

Fed. R. Evid. 702. This rule codifies the Supreme Csultcisions irbaubert v. Merrell Dow



Pharma., Inc.509 U.S. 579 (1993) arikbimho Tire Co. v. Carmichaeéd26 U.S. 137 (1999).

The Court must act as a “gdteeper” to ensure the proffered expert testimony is “both
reliable and relevant.Wells v.SmithKline Beecham Corps01 F.3d 375, 378 (5th Cir. 2011
This requires the Court conduct a tpmnged assessment to determine whether the expert
testimony is: (1) based on reliable methodology and (2) will assist the triert o6 fasderstand
the evidence or to determine a fact in isssee Daubert509U.S. at 58991. But ultimately, a
court’s role as a gatekeeper does not replace the adversary dyst@n®96. “Vigorous cross
examination, presentation of contrary evidence, and careful instruction on the burden afgroof
the traditional and appropriate means of attacking shaky but admissible eviddné&oper
deference is to be accorded to the jury’s role “as the arbiter of disputes meatardbcting
opinions.” United States v. 14.38 Acres of La®d F.3d 1074, 1077 (5th Cir. 1996) (quoting
Viterbo v. Dow Chem. Cp826 F.2d 420, 422 (5th Cir. 1987)). “As a general rule, questions
relating to the bases and sources of an expert’s opinion affect the weight to hedagggopinion
rather than its admissibility and should be left for the jury’s consideratidn(¢uotingViterba
826 F.2d at 422).

b. Relevance

Pursuant to Fextal Rule of Evidenc&02, only relevant evidence is admissibievidence
is relevant if: (a) it has any tendency to make a fact more or less préfeabié would be without
the evidence; and (b) the fact is of consequence in determining the actibnR.Eevid.401.The
standard “is not a steep or difficult one &disfy.” Pub. Emps. Retirement Sys. of Miss. v. Amedisys,
Inc., 769 F.3d 313, 321 (5th Cir. 2014ge alsdaubert 509 U.S. at 87 (characterizing the rule
governing relevance as “a liberal oneVjoreover the trial judge maintains great discretion in

evidentiary determinationseeOhler v. United State$29 U.S. 753, 758.3(2000) (recognizing



that “limine rulings are not binding on the trial judge, and the judge may alwaypge his mind
during the course of a trial”), which are reversed “only wthendistrict court clearly abused its
discretion and a party substantial rights were affecte@terra v. N. E. Indep. Sch. Dist96
F.3d 415, 419 (5th Cir. 2007) (citifgock v. Huffco Gas & Oil Cp922 F.2d 272, 277 (5th
Cir.1991)).
V. DISCUSSION

a. Dr. Archie Melcher’s anticipated testimony concerning Plaintiff’'s prior injury

In the firstMotion in Liming Plaintiff argues Dr. Archie Melcher should be precluded from
testifying as to the contents of Plaintiff's medical records for a prior inRinfpoc 641 at 4-5.
Specifically, in2008,it appears thalaintiff sustained an orbital fracture from a separate incident.
SeeR. Doc. 641 at 45. Plaintiff anticipate®efendantill argue the prior event caused Plaintiff's
current injuriesrather than the incident at issue in this case and in doing so, PlaatsfDr.
Melcher will merely “regurgitate” the medical recerfbr the prior injurySeeR. Doc. 641 at 4-
5. Such testimony, Plaintiff argues, is inadmissible because it coestilassichearsay and is
irrelevant to thiscase R. Doc. 641 at 4.In opposition,Defendantdoes not addredBlaintiff's
hearsay argument directly babuntersthat evidence of Plaintiff's prior injuries is “obviously
relevant to this caseR. Doc. 69 at 19n reply, Plaintiff again argues “[t]here is no evidence that
the orbital fracture, which occurred almost ten years ago, has any bearingnoiff’ plaurrent
injuries,” and it should therefore be excluded from trial. R. Doc. 70-1 at 1.

i. Hearsay

As an initial matter, medical records do pet seamount to “classic hearsay” as Plaintiff

asserts.R. Doc. 641 at 4. Medical records are routinely admitted via the business records

exception under Fed. R. Evid. 803(6)(Bjilson v. Zapata Off-Shore C&39 F.2d 260, 271 (5th



Cir. 1991) (“Rule 803(6) provides a hearsay exception for records kept in the cowasg of
regularly conducted business activity, which would include hospitalse’®; e.g.Rodgers v.
Hopkins Enterprises of MississippLC, No. CV 176305, 2018 WL 6335778, at *1 (E.D. La.
Dec. 5, 2018)Wright v. Natl Interstate Ins. Cq.No. CV 1616214, 2017 WL 3686562, at *2
(E.D. La. Aug. 25, 2017). At present, the Court lacks evidence that the proffered reecedst
kept in the course of regularly conducted business. As such, the Court declines to plyemature
define themedicalrecords as hearsay.

Plaintiff highlights the perils of an expert simply recitihg findings of other expertSee
R. Doc. 641 at 4 Plaintiff also argues, anthe Court agreeshat while an expert may rely on
hearsay to form an opiniosgeFed. R. Evid. 703t does notautomaticallyconvertthe hearsay
into admissible evidencBalfour Beatty Rail, Inc. v. Kansas City S. Ry.,@@3 F.Supp. 3d 363,
413 (N.D. Tex. 201% aff'd as modified and remandet5 F. Appx 256 (5th Cir. 2018} While
experts are allowed to rely on hearsay in forming their opinitimsiy testimony is not a vehicle
by which evidence that is otherwisadmissible may be introducé&jl (internal citation omitted).
However, Plaintiff seems more concerned withliaeedor Dr. Melcher’s testimony rather than
the actualecordshe used to develop his opinioi®eeR. Doc. 641 at 45. This raises a sep&ea
issue governed by Federal Rule of Evidence(7B8ses of an Exped Opinion Testimony”) and
not onlythe rule against hearsayidence In fact, the case Plaintifitesalsoframes the issuef
the admissibility of expert evidence when the expert relies on hearsay evidaheecontext of
Federal Rule of Evidence 70Bovington v. Noble Drilling U.S. LLNo. CV 1612316, 2017
WL 2964011, at *2 (E.D. La. May 4, 2017) (citing Fed. R. Evid. 703 to determine whether expert
testimony should be exclad that mostly relieen other expert repoitssee alsdBalfour Beatty

Rail, 173 F. Supp. 3d at 413.



In sum, the Court declines to ruhead oftrial whetherDr. Melcher’s anticipated
testimony constitutes inadmissible hearsaywhether there is a sufficient bagor Dr. Melcher’s
anticipated testimonyBecause these objections arentextspecific Plaintiff may raise an
objection to Dr. Melcher’'sestimonyat trial if and when it becomes necessary to do so.

ii. Relevance

Plaintiff also arguesDr. Melcher’s anticipatedestimony onPlaintiff's prior injury is
irrelevant because it pertains to a “wholly unrelated prior medical conditiontf)”little to no
probative value under the circumstances in this cé&seJoc. 641 at 5. Defendant respondbat
the evidence is “obviously relevant.” R. Doc. 69 at T&.the extent Defendant’s theooy the
casds that an earlier injury caused Plaintiff’'s present condit@bner than the incident in question,
the Court concludethe prior injurymay berelevant to prove causatiorsee, e.g.Bonds v.
Padlock No. CIV.A. 067830, 2008 WL 4889794, at *3 (E.D. La. Nov. 10, 2008) (noting the
“diagnosis, treatment, and symptoms” from an earlier injury “are directlyanetéto the issue of
whethe preexisting caditions were aggravated by the more recent injury).

Plaintiff appears to argue the two injuries he suffered are so unrelated thaitrteedould
not possiblybe relevant tahe latter.SeeR. Doc. 641 at 4-5. This is entirely possible, but at this
stage, the parties have not yet presentedhalinformation necessary for the Courtnmakea
relevance determinatiokeeAuenson v. LewjsNo. CIV. A, 942734, 1996 WL 457258, at *1
(E.D. La. Aug. 12, 1996) (“[E]vidence should not be excluded beforkeunmigss it is clearly
inadmissible on all potential grounds. Such evidentiary rulings should be reservedalrgo tr
that questions of foundation, competency, relevancy, and potential prejudice may \edrasol
the proper context.”)That is, relevace rulings are contextual, and the Court simply lacks the

context to rule at this time&See id Plaintiff maywish toraise this objectiomgainat trial once



expert testimony is elicited. Furthermore, to the extent Plaintiff wishes lermia Defendang

theory that the two injuries are tetherdelaintiff may do so during crossxamination of
Defendant’s expert witnesseSeeDaubert 509 U.S. at 594"Vigorous crossexamination,
presentation of contrary evidence, and careful instruction on the burden of proof eaditiuaal

and appropriate means of attacking shaky but admissible evigerkecordingly, the Court
denies Plaintiff’'s motion to exclude the anticipated testimony of Dr. Melchardieg Plaintiff's

prior injury, but will allow the Plaintiff to rais@n objectionto the testimony at triaf necessary
at that time

b. Dr. Dennis Occhipinti’s anticipated testimony concerninghe existence and effects
of Plaintiff’s multiple sclerosison Plaintiff's current condition

In the second Motiom Liming Plaintiff argues Dr. Dennis Occhipinti should be precluded
from testifyingabout adiagnosis of multiple sclerosis in Plaintdhd its impacts oRlaintiff's
current condition. RDoc. 651 at6—7. Plaintiff argues that such testimony excedwsscope of
Dr. Occhipinti’s expertise and is irrelevant to this matter. R. Doc-atBr. Occhipinti is an Ear,
Nose, and Throat doctor (“ENT”) retained by Defendant as a rehuititessto Plaintiff's treating
ENT. R. Doc. 651 at 6. In his expert port, Dr. Occhipinti opines that “multiple sclerosis [is] the
most likely culprit for this intermittent symptomatology.” R. Doc.-B%at 4. Further, Dr.
Occhipinti states that Plaintiff's white matter abnormalities are “more likely thamneliated to
the [past] trauma.” R. Doc. €5 at 2. Plaintiff argues these statemertsinadmissiblebecause
they areoutside the scope of Dr. Occhipinti’'s expertise arglirrelevant. R. Doc. 683 at 6-7.
Defendant countei@r. Occhipinti “is clearly qualified to gir an opinion as to the existence and/or
cause of vertigo or dizziness” because “he is a board certified ENT and hasedriactouisiana
for over 40 years.” R. Doc. 69 at 1&.reply, Plaintiff again argues Dr. Occhipinti does not have

any “experienceknowledge, skill, training or education regarding multiple sclerosis” and should



therefore not be allowed to render opinions on this subject. R. Doc. 70-1 at 3.

The Courtagrees with Defendant adéclines to exclude Dr. Occhipinti’s testimaatyout
his opinionson whethemultiple sclerosis caused Plaintiff's symptoms. Because Dr. Occhipinti is
an ENT, Plaintiff argues he “should not be allowed to render a causation opinion that a
neurological disease like multiple sclerosis is the cause of Mr. Paskenjstoms.” R. Doc. 64
at 7. However, it seems axiomatic that an attending physician would consideratelte
explanations for a patient’'s symptoms. In this césappears as thoudbr. Occhipinti merely
matched a prior diagnosis to the symptoms hergbden Plaintiff R. Doc. 652 at 14. Courts in
and around this district hawwmmetimesallowed the testimony of medical experts to reference
areas outside of one’s particular expertSee, e.g.Harmeyer v. DohmNo. CIV.A. 064220,
2007 WL 4294667, at *5 (E.D. La. Mar. 7, 2007) (allowing neurosurgeon to testify as to knee
pain); Bowie v. Am. Home Assur. Cblo. CIV.A. 051381JJB, 2009 WL 3254500, at *2 (M.D.
La. June 3, 2009) (allowing spine surgeon to testify “on all areas of orthopedics” indineiag
injuries). Thus allowing Dr. Occhipinti taopine on thempact of Plaintiff's medical history on
Plaintiff's current symptoms does not constitute unreliable methodology in violatiDaulfert
To the extent Plaintiff wishes thallenge the bases for Dr. Occhipmtiestimony Plaintiff may
do so during crosexamination of the witness.

c. Dr. Everett Robert’s anticipated testimony concerningthe contentsof Plaintiff's
medical records

In the third Motionin Liming Plaintiff argues that Dr. Everett Robert should be precluded
from testifying as to the contents of Plaintifi'sedical records. R. Doc. 6b at 4-5. More
specifically, Plaintiff seeks to exclude the portion of Dr. Robert’'s reporteavhe summarizes
Plaintiff's prior medical history. R. Doc. 66 at 4; R. Doc. 6@ at 2-4. Plaintiff argues the prior

medical records constitute hearsay and are irrelevant to this matterc 6@l at 4-5. Although



related toa slightly different subject matter, Plaintiff's argumeiotr excluding parts of Dr.
Robert’'santicipatedtestimonymirrors tre argumenmadefor excluding parts oDr. Melchets
anticipated testimony as discussed earlier.

As explained more thoroughly the context of Plaintiff's objection to Dr. Melcher’s
anticipatedtestimony, the Court lacks enough information at this time to preemptively bar Dr.
Robert’s testimony. To the extent Plaintiff is concerned that Plaintiff's writtehoalehistory will
be shown to the jury, the Court reminds the parties#itgierDr. Robert’'s expert repgmor any
expert report at issue here, will bemissiblein court because eacis an example otlassic
hearsayMarquette TranspCo. v. Eagle SubariNo. CIVA 069053, 2010 WL 1558921, at *3
(E.D. La. Apr. 15, 2010f“Expert reports are hearsay because they are out of court statements
offered to prove the truth of the matter asseftfed@herefore Plaintiff is free to object at trial in
the event Dr. Robert—or any other expést that matter-recitesword-for-word whatis written
in his expert report. Until such testimony is elicited, however, the Court dsdlinrulethatthe
testimony idgrrelevantand inadmissible

d. Dr. Richard Roniger’s anticipated testimony concerningPlaintiff’'s past injury

In the fourth Motionin Limine Plaintiff argues Dr. Roniger should be precluded from
testifying as to statements made by other dodiotiseir respective depositioasid to Plaintiff's
prior orbital fracture. R. Doc. 6 at 4-5. Plaintiff argues that it would be cumulatie@d not
assist the jury if Dr. Roniger “recites what the reports of [other] doctatseaperts purport to
state” R. Doc. 67 at 4. Separately, Plaintiff argues that reference to Plaiptiffisorbitd fracture
is irrelevant and prejudiciaR. Doc. 67at 4. With response to Dr. Roniger’s reliance on other
experts’ reports, Defendant counters that “Dr. Roniger is allowed to review#uoosds and make

determinations thereupon.” R. Doc. 69 at 2. As for the relevance of Plaintiffs ipjury,



Defendam states that such evidence is “obviously relevant.” R. Doc. 69 &b 18ply, Plaintiff
again argues “[t]here is no evidence that the orbital fracture, which occumest aén years ago,
has any bearing on plaintiff's current injuries,” and it shab&tefore be excluded from trial. R.
Doc. 70-1 at 1.

Defendant is correct that an expert witness may rely on outside reports tanfammion.
SeeFed. R. Evid. 703see alsd.aShip, LLC v. Hayward Baker, In296 F.R.D. 475, 483 (E.D.
La. 2013) (“The Court acknowledges, however, that a 26(a)(2)(C) expert witneseiman
information provided by others pursuant to 703.”). However, as discussed in the context of
Plaintiff's objection to Dr. Robert’'s testimony, the expert report itself tttomess inadmissible
hearsaySeeMarquette 2010 WL 1558921, at *3. In the event Dr. Roniger recitesi-for-word
from his report or other experts’ repovtkile on the stand?laintiff mayobject at that time.

As to the relevance of Plaintiff's earlier orbifedcture, the Court repeats that a relevance
determination is contextyadee Auenson 1996 WL 457258, at *1, and the Court lagtsugh
information to rule on relevance at this time. Likewise, the Court cannot de¢ewhiethethis
anticipated testimongumulative before seeing what evidence is presented atTthatefore,
Plaintiff may assert these objecticagainat trialif necessary at that time.

On a separate note, Defendant ke prospect of using Dr. Roni¢geitestimonyto
impeach Plaintifs credibility through his criminal recorgegt this issue is not addressediry of
Plaintiffs motions. R. Doc. 69 at-3. The Court will use this opportunity to clarify the
admissibility of Plaintiff’'s criminal historyt trial. Evidence of Plaintiff's past conviction is only
admissible to impeach his character for truthfulness if the requirements kealnal Rule of
Evidence509 are metNamely, Plaintiff’s credibility may only be impeached if he himself testifies

as a witness. Fed. R. Evid. 609 e following rules apply to attackingvatness’scharacter for
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truthfulnesdy evidence of a criminal conviction[)]lemphasis added)s suchDr. Roniger may
not use Plaintiff's prior criminal history toampeach Plaintiff's credibility. In the eventdhtiff
does testify at trial, Defendant may attempt to impeach his crediliitygy hiscriminal history at
that time and Plaintiff may in turn objeeis needed

V. CONCLUSION

For the foregoing reasons,

IT IS ORDERED that the following Motiongn Limine are DENIED: (1) Plaintiff's
Motion to Exclude Certain Anticipated @&stimonyof Dr. Archie Melcher R. Doc. 64; (2)
Plaintiff's Motion to Exclude Certain Anticipated Testimony of Dr. Dennis Occhipinti, R. Doc.
65; (3)Plaintiff's Motion to Exclude CertaiAnticipated Testimony dbr. Everett Robert, R. Doc.
66; and (4)Plaintiff's Motion to Exclude Certain Anticipated Testimonyf Richard Roniger.

The Courtagain emphasizeghat each of Plaintiff's motions pertains &mticipated
testimony byDefendant experts if and when such testimony is elicited at trial, Plaintiff may
object at that time.

New Orleans, Louisian#his 16th day ofOctober 2019.

oy &bl

ELDONE.FALLON N
U.S.DISTRICTCOURTJUDGE
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