In Re: Oracle Oil, LLC Doc. 126

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

IN RE: ORACLE OIL, LLC CIVIL ACTION
NO. 18-3674

SECTION: “E” ( 5)

ORDER AND REASONS

Before the Court i@ Motion for Sanction$ filed by Defendant EPI Consultants
(“EPI”). Plaintiff Oracle Oil, LLC (“Oraclé) opposes the motioAEPI filed a reply3 For
the following reasons, thmotion isDENIED.

BACKGROUND

Oracle a company owned solely by Robert Broglsas the operator of the Lucille
Broussard, et al. No. 1 well (“the well”) locaten Vermillion Parish> Mr. Brooks is also
the sole owner of Delphi Qil, Inc. (“Delphi”) andderr Operating, LLC (“Doerr”f.Oracle
alleges it contracted with EPI for EPI to providensalting engineering services, -@ite
supervision, and other services in connection wtéreworking of thewell.” The parties
do not dispute that Delphiand Doerr paid the exgesrelated tdite well® Oracle alleges
that, in connection with the contracted work, ERled rusty, scaly pipe and failed to

properlyinspect or clean the pipe before runntng the well? Oracle further alleges that

1R. Doc. 12.

2R. Doc.118.

3R. Doc. 123

4R. Doc. 262 at § 1; R. Doc. 44 at § 1.

5R.Doc. 17 atf 2.

6 SeeR. Doc. 1001 at 9; R. Doc. 91 at 1. At deposition, Mr. Broadanfirmed he is the sole owner of Doerr
and Delphi.

“R.Doc. ¥7at 1 3.

8 R. Doc. 1002 at 1 3; R. Doc. 92 at 1 3.

9R. Doc. 17 at § 5.
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EPI set retainers, bridge plugs, and/or pokerarneints in the casing, causing a split in
the casing?

At his redeposition, Mr. Brooks admitted (1) there is no dment to show that
Oracle paid any of the expenses related to the, W)l there is no written contract
between Oracle and Delphi or between Oracle andrDfme the payment of expenses
relatedto the well, and (3) there is no written documeatshow the Court that Oracle
reimbursed Delphi or Doerr for the expenses of wedl.1! However, Mr. Brooks also
testifiedDelphi and Doerrhisother solely owned entities, paid the expensesyamsto
“verbal contracts between me and mys#&fSimilarly, Mr. Brooks swore in an affidavit:
(1) he directed the solely owned entities to corntdugesiness on behalf of and for the
benefit of Oracle, (2) he directed Delphi and Doerpay debts associated withetlwell
on behalf of and for the benefit of Oracle, and [®) bound his companies via oral
contracts to pay bills and conduct operationsfalthe exclusive benefit of Oraclé

After there-deposition of Mr. BrookskPI filed a Motionin Limineand Renwed
Motion to Strike, in which, among other things, E9ught to exclude Oracle’s proposed
1006 summary of thgnvoices received by Oracle showing costs of drgland attempting
to recomplete the Well [and] 8 boxes and severalRZn of raw datawhich have yet to
be produced, even though trial is in two weékKdDuring a status conference held My
21, 2019 counsel forOracleinformed the Court tha®raclewished to introduceat trial

the “Broussard Monthly Expense” report as a summexlyibit unde Federal Rule of

01d. at 1Y 2224.

11R. Doc. 1003 at 1315.
2R. Doc. 911 at 2.
BR.Doc. 944 at 1.

4R, Doc. 83 at 1.



Evidence 10065 “Counsel for Plaintiff acknowledged the report wast provided to the
Defendant until May 9, 2019 at the-deposition of Robert Brooks®The Court ordered
counsel for Oracle to “provide the Court and Counsml Defendant the specific
documents supporting each entry and amount on Bheussard Monthly Expense’
report.2”The Court further orderedCbunsel for Plaintiff also will provide the Couma
Counsel for Defendant a revised “Broussard Mon&ipense” report, showing when the
supporting documentation for each entry was produocePlaintiff and in what form the
information was produceths

On May 24, 2019, EPI fileca motion for summary judgmentrguing there is no
evidence in the record to support an essential eferof Oracle’dreach of contract claim,
specifically that Oracle sustained damadgédOracle argued EPIs not entitled to
summary judgment becausgracle producedsome evidenceMr. Brooks’ deposition
testimony and affidavitto show Oracle did sustain damagés<On June 6, 2019, the
Court granted EPI's motion for summary judgméhandin doing soexplained:

Evidence of payment of expenses by an entity ottihem the plaintiff is not

sufficient to prove the plaintiff sustained damagabsent a showing that the

plaintiff is legally obligated to reimburse the ethentity.. .

... The evidence from Mr. Brooks alone is not suffidi¢a show Oracle sustained

a loss. Pursuant to Louana Civil Code article 1846, a contract in exce§$500

‘must be proved by at least one witness and otheoborating circumstances.

. A party to an action may serve as a witness toldista the existence of an oral

contract in excess of $500ubthe other corroborating circumstances must come

from a source other than the party.In this case, in order to find the existence of

an oral contract obligating Oracle to reimburse @eland Doerr for costs and
expenses related to the well, there must be evidéocorroborate the testimony

15R. Doc. 93.
161d. at 1.
171d.

81d. at 2.
YR, Doc. 100.
20 R. Doc. 91.
21R. Doc. 104.



of Mr. Brooks that there is an oral contract. Nalswcorroborating evidence has

been pointed to by Oracle. Based solely on the Bsoaffidavit and deposition

testimony, no reasonable trier of fact could findfigient evidence to prove the

existence of an oral obligation for Oracle to reim$&ei Delphi and Doerr for costs

and expenses related to the wall

On June 24, 2019, Oracle filed a notice of appé&becifically, Oracle appeals the
Court’s Order and Rasons granting EPI's Motion for Summary Judgn?érand the
accompanying Judgment entered in favor of EPI| agfa@racle?s as well as the Court’s
earlier evidentiary rulin¢f granting EPIl's Motionn Limine2’to exclude testimony from
Plaintiff's expert, RobeérMcGowen?28

On Ju¥y 9, 2019 EPIfiled the instant motiofior sanctions against Oracle pursuant
to Federal Rule of Civil Procedure 11 and additibnar alternatively Federal Rule of Civil
Procedure 37, “for bringing a claim based on fattaantentions without evidentiary
support” and “failing to produce evidélary support despite repeated requests and
orders, causing [EPI] to incur excessive and nesxlexpense in defending this sui.”
EPI specifically seeks an award of attorndges and cost¥ In its reply, EPI clarifies
“the sanctions should be assedssgainst Oracle Oil, LLC for bringing claims ncaded

in fact rather than its counseil”

JURISDICTION

Consideringanappeal habeen lodged in this matter, the Court must firsd ks

whether it has jurisdiction to hear the pending mot The Court ha an ongoing

22R. Doc. 104 at 90.
23R, Doc. 106.

24R. Doc. 104.

25R. Doc. 105.

26 R. Doc. 98.

27R. Doc. 20.

28 R. Doc. 106 aff 3.
29R. Doc. 12-2 at 1.
30|d. at 8, 910.

31R. Doc. 123 at 3.



obligation to ensure that it possesses subjecten@itisdiction, and it may raise the issue
of subject matter jurisdictiosua spontat any time32“The filing of a notice of appeal is
an event of jurisdictional significaneat confers jursdiction on the court of appeals and
divests the district court of its control over tleoaspects of the case involved in the
appeal’33 However, the district court is nonetheless free to adjuddcatatters that are
not involved in that appedk4 “[Aln issue before the district court imty an‘aspect[] of
the case involved in the appeal if the appeal ahd claims before the district court
address the same legal questi§nFor instance, irsandres v. Louisiana Div. of Adm,n.
the Fifth Circuit held the district court had judistion to rule on a party’s motion to
dismissfor failure to obey a discovery ordpursuant to Rule 37. In that case, the district
court ruled onthe Rule 37 motion to dismiss while an appeal of thstdct court’s
unrelated discovery order was pending. The Fifttc@t explained:
The issue before the district court was not an espéthe case involved in the
appeal before this countAppellant’sjappeal concerned whether the district court
erred in affirming the magistrate judge's orderayleg her extended discovery.
That question is unrelated to whether a litigapgssistent refusal to submit to a
deposition merits a dismissal of her claim. ResohjAppellee’s] motion did not
cause the distect court to resolve the same question that wastheethis court.
Thus, the district court had jurisdiction oéyppellee’s]motion to dismiss8
This case is likéSandres Oracle has appealed the Court’s order grantinfseP

motion for summary judgmerdand the Court’s unrelated order granting EPI's moin

limineto exclude testimony from Plaintiff's expert, Robé&cGowen3’ Oracle’s appeal

32Fed.R.Civ. P. 12(h)(3)MCG, Inc. v. Great Western Energy Corp96 F.2d 170, 173 (5th Cit990).

33 Griggs v. Provident Consumer Discount C659 U.S. 56, 581982)(citing United States v. Hitchmon
587 F.2d 13575th Cir.1979).

34 Weingarten Realty Investors v. Millgg61 F.3d 904908 (5th Cir. 2011) (citind\lice L. v. Dusek492
F.3d 563 (5th Cir2007).

35 Sandres v. Louisiana Div. of Adm|jb51 F Appx 95, 98 (5th Cir. 2013) (quoting/eingarten Realty
Investors 661 F.3dat 909(internal quotation marks omitted)).

361d.

37R. Doc. 106 af] 3.



thus concerns whether this Court erred in granBig's motion for summary judgment
and motionin limine. Thosequestions are unrelated ©PI's motion for sanctions
Because resolving EPI's motion for sanctions dasscause this Court to resolve the same
guestions before the Fifth circuit, this Court hadsdiction over EPI's motion.

LAW AND ANALYSIS

Rule 11 Sanctions

EPI argues under Rule 11t fs appropriate to award attorney’s fees and sdst
sanction Oracle Oil for bringing claims not basedact”38 EPlarguedOracle offered only
the following evidence to support its factual aldéigns: “unsupported Rule 1006
executive summary and onMr. Brooks’] conclusory statements in support of his
case”3? Oracle responds thatRule 11 sanctions are not warranted becausach
allegation and factual contention in the documeas kvidentiary suppoudr is likely to
have evidentiary support after a reasonable oppotyufor discovery’40 Specifically,
Oracle argues: ‘[m]ltiple depositionstaken in this matter, affidavits and copies of
invoices were provided to the court in order to gap Oracle’s auses of action against
Defendant ERPI'41

Rule 11providesin pertinent part:

(b) By presenting to the court a pleading, written moatior other paperwhether

by signing, filing, submitting, or later advocatiitg-an attorney or unrepresented

party certifes that to the best of the person's knowledgarmftion, and belief,
formed after an inquiry reasonable under the cirstances:

38 R. Doc. 1122 at 8.

39|d. at 7.

40 R. Doc. 118 at 5 (citations omitted).
411d. at 6-7.



(3) the factual contentions have evidentiary suppar, if specifically so
identified, will likely have evidentiry support after a reasonable
opportunity for further investigation or discovet3

(c)(1) If, after notice and a reasonable opportunity tespmnd, the court

determines that Rule 11(b) has been violated, tuetomay impose an appropriate

sancton on any attorney, law firm, or party that violdtéhe rule or is responsible

for the violation. . 43

District cours have wide latitude to impose sanctions under RaJeas district
courtrulings under Rule 11 are reviewed for abuse ofmiigon #4 The Fifth Circuit has
explained “Rule 11 has as its primary focal point the certifica made by an attorney
that he has complied with the affirmative dutiepmmsed by the rule at the moment he
affixes his signature to a pleading, motion, oreatipaperin a lawsuit’45> Accordingly,
Rule 11b) “evaluates an attorney's conduct at the tinpdeading, motion, or other paper
is signed’46“The court is expected to avoid using the wisdorhinfisight and should test
the signer's conduct by inquiring what was reasdamaimbelieve at the time the pleading,
motion, or other paper was submitté&d.

In its reply, EPI specifies it is requesting “thenstions should be assessed against

Oracle Oil, LLC for bringing claims not based ircfaather than its counset®The Fifth

42Fed. R. Civ. P. 11(b)(3plthough EPI additionally cites Rule 11(b)(4)its discussion of sanctions under
Rule 11(b), EPI's argument for sanctions under Ru({®) appear to be confined to Rule 11(b)(3). BERjues
Oracle lack evidentiary support for its allegatipasd citesases in which sanctions were awarded under
Rule 11(b)(3).

43Fed. R. Civ. P. 11(c).

44Seee.g.,.Whitehead v. Food Max of Miss., In832 F.3d 796, 802 (5th Cir. 2003) (citihglirama Ltd.,
Inc. v. Axcess Broad. Servs., In128 F.3d 872, 884 (5th €Ci1997)).

45Thomas v. Capital Sec. Services, 1836 F.2d 866874 (5th Cir. 1988).

461d.

47 Advisory Committee Noteto Fed. R. Civ. P. 11.

48 R. Doc. 123 at 2.



Circuit has explainedinder Rule 11(c}? sanctions may be assessedjdinst a client as
well as his attorney, because both have a dwtgonduct a reasonable inquiry into the
facts or law before filing the lawsuft?® However,clients may beonly sanctionedfor
violating Rule 11(b)(3) by making“factually groundless allegations in their
[clomplaint”51For instance, irBkidmore Energy Inc. v. KPM@&he Fifth Circuit upheld
a district court'sawardof Rule 11b)(3) sanctions agains clientwhenthe district court
found “the bulk oflp]laintiffs’ causes of action are without evidentiary suppord #mus
appear to have beanstigated as a gamble that something might comierafther than
on the basis of the facts at hatfd.The Fifth Circuit expained the district court did not
abuse its discretiom awarding sanctions against the client himselfdaese the client
“was entirely unable to articulate a factual neaetween any of the Defendants and
[wrongful activity the plaintiff alleged]33

This case is distinguishable fro8kidmorein whichthe Fifth Circuit upheld the
district court’s award of sanctions against pldistifor “fail[ing] to articulate any
evidentiary support for their claini’s4In this casgOracle articulated evidentiary supi
for its claims for damages. Specifically, Oracleimted to Mr. Brooks’ affidavit and
deposition testimonwyssupportfor Oracle’s allegationshat: (1) he directed the solely
owned entities to conduct business on behalf of &ardthe benefit of Orael, (2) he

directed Delphi and Doerr to pay debts associategd the well on behalf of and for the

49 Pursuant to Rule 11(c)f a court determines Rule 11(hps been violated'the courtmay impose an
appropriate sanction on any attorney, law firm,party that violated the rule or is responsible the
violation.” Fed. R. Civ. P. 11(c).

50 Skidmore Energy, Inc. v. KPM@55 F.3d 564567 (5th Cir. 2006)ert. deniedSkidmore Energy, Inc.
v. Maghreb Petroleum Exploration, S,A49 U.S. 99§0Oct. 30, 2006]quotingJennings v. Joshua Indep.
Sch. Dist, 948 F.2d 194, 197 (5th Cit991)).

511d. (emphasis in original).

52|d. (internal quotation marks, brackets, and ellipsesstted).

53|d. at 568 (internal quotation marks omitted).

541d. at567.



benefit of Oracle, and (3) he bound his compani@asoval contracts to pay bills and
conduct operations, all for the exclusive beneffiboacle55The Courtfoundthis evidence
legally insufficient to supportan element oDracle’s claim for damages. As the Court
explained in granting EPI's motion for summary judgnt, “[pJursuant to Louisiana Civil
Code article 1846, a contract in excess of $500st beproved by at least one witness
and other corroborating circumstancesnd therefore “[the evidence from Mr. Brooks
alone is not sufficient to show Oracle sustainédsa”>¢ However, the legal insufficiency
of this evidence does not mean Oraoade fatually groundless allegations in its
complaint

EPIl arguesseveral cases in particular support its argunmtéat Oracle violated
Rule 11 First, EPI arguesits position is supported by thieirst Circuit caseMendez
Apontev. Bonilla, in which the plainffs’ “opposition to summary judgment and the
statement of contested material facts consisted]amge part, of speculation and
conclusory allegations for which the only evidemyisupport was. .the plaintiff's sworn
affidavit, which itself contains anclusory allegation%” EP| argues this case is like
MendezAponte because‘at the final hour before trial, after ten years lafgation,
Plaintiff attempted to offer an unsupported Rul®@Oexecutive summary and only his
conclusory statements in suppor his case because there was no evidence tostps
position.s8 Second EPI argues like the plaintiff inthe Fifth Circuit caseElliott v. The
M/V Lois B Plaintiff filed a petition based on facts it knew to be umrtrtHere,Oracle

Oil's principal, Robert Brooks, being also the pripal of the various other entities who

55R. Doc. 91.

56R. Doc. 104 at 9.

57R. Doc. 1122 at7 (citing MendezApontev. Bonilla, 645 F.3d 60, 68 (1st Cir. 2011)).
58 |d.



issued invoices related to the subject well khgthat Oracle Oil did not pay any expenses
and therefore did not sustain any damages relatedd well.™°

The cases cited by EPI do nmuipportan award of sanctions against Oradiest,
MendezAponté?is a First Circuit opinion and accordingly is nahting in this Circuit.
Moreover MendezAponteconcerns sanctions awarded against a plaintiffsratys, not
the plaintiff himself. Accordingly,MondezAponteis not directly on point Second,
althoughElliott1 concerns sanctions awarded against a plaintiff hed attorneythe
sanctions were awarded against the plaintiff beeaber complaint “border[ed] on
perjury” and “[t]lhe record belies [the plaintiffs] effortt® avoid responsibility for the
complaint that [her attorney] filed in her behd&#? Specifically, the plaintiff ‘falsely
pleaded she“owned the vessel in question,” the “district cofotind that [the plaintiff]
knew this to be untrue,” and “[m]oreover, [the pltff] maintained this position at trial”
where she testified “that the vessghs my boat,that sheauthorized her attorney to
take care of protecting my interest in the tugbcatd that she reviewed the complaint
after it was filed’83 In this caseit has not been establisdthe affidavit and deposition
testimony of Mr. Brooks, the sole owner of Oradleat Orack wasbound to reimburse
Delphiand Doerr for the expenses they incurred dredefore Oraclavasin turnentitled
to damagesis false Instead, the Court’s order granting EPI's motiom summary
judgment was based on thegal sufficiency of the evidene based on the absence of
corroborating circumstances

Accordingly,EPI is not awardd sanctionsigainst Oracleinder Rule 11.

59|d. at 8(citing Elliott v. The M/V Lois B980 F.2d 1001, 100(bth Cir. 1993)).
60645 F.3d 60.

61980 F.2d 1001.

62]d.at 1007.

631d.

10



1. Rule 37Sanctions
In additionto, or in the alternativéo Rule 11 sanctions, EPI seeks an award of
sanctions against Oracie the form of attorney fees and costs under Rule 37 fais*
failure to comply with this Court’s orders directjrt to produce specific evidence of the
damages alleged by OraclelO#4EPI does not specify the subdivision of Rule 37 end
which it se&s an award of sanctionsnstead, EPkarguesOracle QOil“has breached its
obligations both as set forth in Rule 26 and irstGourt’s orders to produce evidence to
support its claims for damages in a manner thaa &are minimum constitutes gross
negligence considering the length and expense of thgaliton.”¢5 EPI thus appears to
seek sanctions under Rule 37@)) which allows for sanctions for failure to compWth
a court’s discovery ordemnd Rule 37(cfl), which allows for sanctions for failure
comply with Rule 26(a) or (e). Accordingly, the Gb@analyzes whether EPI is entitled to
an award of sanctions under Rule 37@))or (c)(1).
A. Rule 37(b)(2)
Rule 37(bJ2) providesa court may sanction a party who fails to complyhaa
court orderto provide or permitiscovery, and requires:
[T]he court must order the disobedient party, theraty advising that
party, or both to pay the reasonable expensesudirly attorney's fees,
caused by the failure, unless the failure was sanisally judified or other
circumstances make an award of expenses usfifust
The moving party first has to sholwat an orderto provide or permit discovery

wasnot complied with.Subdivision (b)(2)then“places the burden on the disobedient

party to avoid expenses by showing that his failisejustified or that special

64R. Doc. 1122 at 8.
651d. at 12.
66 Fed. R. Civ. P. 37(b)(2)(C).

11



circumstances make an award of expenses urifisthe primary purpose of sanctions
is todeterfrivolous litigation and abusive tactic§%”Accordingly, adistrict court“has
broad discretion under Rule 37(b) to fashion reresdiuited to the misconduc®'With
respect to the appropriate sanctions,Hg]plain language of Rule 37 . provides that
only those expenses, including fees, caused byfdhere to comply may be assessed
against the noncomplying party?

To identify an order to provide or permit discovahat was not complied with,
EPI points to itsrariousdiscovery requestattached a&xhibit B.72However,the record
reflectsno motion to compel or orders compellingsponses tthose discoveryequests
EPI also points to the Court’s April 10, 2019 ordequiring ‘Mr. Brooks to be made
available for deposition at the earliest possikd¢éed 72 To the Court’s knowledgeOracle
complied with this order.

Finally, EPI points to the Court’s May 21, 2019 erdegarding Oracle’s request to
introduce at trial the Broussard Monthly Expenspa® as a summary exhibit under
Federal Rule of Evidence 1008At a status conference held day 21, 2019, counsel for
Oracle informed the Court that it wishes to introduce fheport]as a summary exhibit
under Federal Rule of Evidence 1008 Rule 1006allows a proponent to use a summary
to “prove the content of voluminous writinggcordings, or photographs that cannot be

conveniently examined in coutt>Rule 1006 requires, in relevant part:

67 Advisory Committee Notes to Fed. R. Civ. P. 37.

68 Topalian v. Ehrman84 F.3d 433 (5th Cir. 1996).

69 Smith & Fuller,PA. v. Cooper Tire & Rubber Co685 F.3d 486, 488 (5th Ci2012).
70 Batson v. Neal Spelce Associates, |@765 F.2d 511516(5th Cir. 1985)

1R. Doc. 1124.

72R. Doc. 66.

73R. Doc. 93.

74R. Doc. 93.

“Fed. R. Evid. 1006.

12



The proponent must make the originals or duplicaheslable for examination or
copying, or both, by other parties at a reasongiohe and place. And the court
may order the proponent to produce them in cdért.

During the status conference held on May 21, 2016 ,Court ordered:

Counsel for Plaintiff will provide the Court and @osel for Defendant the specific
documents supporting each entry and amount orBitoeissard Monthly Expense
report . . .The supporting documents must be provided in theesarder as the
entries in theeport. Counsel for Plaintiff also will provide ti@ourt and Counsel
for Defendant a reviseBroussard Monthly Expenseeport, showing when the
supporting documentation for each entry was produtcePlaintiff and in what
form the information was proded?”

The May 21, 2019 ordeentered in connection with the Court’s consideratad
whether Oracle would be allowed to introduce intidence a summary exhibit under
Federal Rule of Evidence 1006equired Oracle to provide the backupecessary
documens and to document when these documents had been peddw the Court
could determine an evidentiary issUé.e May 21, 2019 order was not an order to permit
or provide discoveryAccordingly, EPI is not entitled to an award of sanctions agains
Oracle urder Rule 37(b)(2)

B. Rule 37(c)(1)

Federal Rule of Civil Procedure 26(a) requires fmsrto make certain disclosures,
including: (1) initial disclosures, (2) disclosuid expert testimony, and (3) pretrial
disclosures’® Rule 26(e) further requires, ineptinent part, “[a]Jparty who has made a

disclosure under Rule 26(pr who has responded to an interrogatory, request f

production, or request for admissiono “supplement or correct its disclosure or

7%1d.
7R. Doc. 93.
8 Fed. R. Civ. P. 26(a).

13



responsé(a) “in a timely manner if the partgarns that in some material respect the
disclosure or response is incomplete or incortrecib) “as ordered by the court?
A failure to comply with the disclosure requiremerdf Rule 26 may result in
sanctions under Rule 37(c), which provides:
(1) If a party fails to provide information or identifjwdtness as required by Rule
26(a) or (e), the party is not allowed to use timdbrmation or witness to supply
evidence on a motion, at a hearing, or at a tualess the failure was substantially
justified or is harmless. In addition to or instead bistsanction, the court, on

motion and after giving an opportunity to be heard:

(A) may order payment of the reasonable expenseduding attorney's
fees, caused by the failuref?]

A district court’s order of sanctions under Ruld&t71) will be upheld absent an
abuse of discretiofilIn determining whether a parsyfailure to sufficientlyrespondis
harmless or substantially justified, a court getlgr@nsiders: “(1) the importance of the
evidence;(2) the prejudice to the opposing party of incluglithe evidence; (3) the
possibility of curing such prejudice by grantingantinuance; and (4) the explanation for
the party's failure to discloséZWith respect to the paymenf expenses court may
award, “[t]he plain language of Rule 37 .provides that only those expenses, including
fees, caused by the failure to comply may be asgskagainst the noncomplying party.
Furthermore, the expenses must be reason'@bleheFifth Circuit has held: “[sgnctions
under Rule 37 serve the dual function of reimbugdime moving party and deterring the

violator of the discovery orders (as well as otpetential violators) 84

®Fed. R. Civ. P. 26(e)(2).

80 Fed. R. Civ. P. 37(c)(2).

81Seee.g.,In re Complaint of C.F. Bean L.L.8841F.3d 365372 (5th Cir. 2016).

82Texas A &M Research Foundation v. Magna Transp., 1338 F.3d 394, 402 (5th Ci2003).

83Batson v. Neal Spelce Associates, |65 F.2d 511516 (5th Cir. 1985)

84 Day v. Allstate Ins. Co788 F.2d 1110, 1114 (5th Cir. 1986) (citations dexdf); see also Smith & Fuller,
P.A. v. Cooper Tire & Rubber G685 F.3d 486490 (5th Cir. 2012)Y“[A] primary purpose of Rule 37
sanctions is to deter future abuse of discovefyuotingAdolph Coors Co. v. Movement Against Racism
and the Klan 777 F.2d 1538, 1542 (11th Ct985))); Chapman & Cole v. Itel Container Intern. B,\865

14



EPI argues Oracle breached its obligatidas set forth in Rule 2&nd in this
Courts ordersto produce evidence to support its claims for daesaig a manner that at
a bare minimum constitutes gross negligence comsideghe length and expense of this
litigation.”85 Oracle argues itgroperly submitted evidence to support its clairhattit
sustained the costs and expenses related to tHelwehg and after EPI's time on the
project, the loss of reserves and revenue as dtresSHPI’s actions or inactions, and the
cost of drilling replacement wélas “evidenced by its responses to discovery promulgated
in this matter’8é

Although EPI references Oracle’s disclosure oblgas under Rule 26, EPI does
not point to a specific discovery response Oraaléedl to provide or supplement. EPI
appears to argue the Court’s May 21, 2019 isdardunt to an order to “supplement or
correct its disclosure response” pursuant to Rudée1)(B). However, as discussed
above, the Court’s May 21, 2019 order was not aaliscy order but rathewas related to
whether a Rule 1006 summary exhibit was askitile Moreover, EPI does not appear to
argue Oracle failed to make the production orddrngthe Court on May 21, 2019. Instead,
EPI appears to argue for sanctions on the basisttiteaevidence produced wégally
insufficient to support Oracle’s clasnffor damage8” However,sanctions under Rule 37

are meant to deter individuals who violate thesabivery obligationg® not individuals

F.2d 676, 687 (5th Cir. 1989pbserving under Rule 11, a partyan only be held responsible for the
reasonable expenses caused by their failure to pwith discovery.” (citingBatson 765 F.2d 511)

85R. Doc. 1122 at 9.

86 R. Doc. 118 at 6.

87SeeR. Doc. 1122 at 9(“Oracle Oil failed to comply with the Court’s ordgmoducing again a voluminous
collection of invoicegrom various entities, none of which show®daclespayment of expenses for the well
in question.” (emphasis in original)).

88 See suprdn. 84 and accompanying text.
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whose evidence merely laclegal strengthlin the Court’s discretion the Coutihds EPI
is not entitled to an awaraf sanctions against Oracle under Rule 37(c)(2).

CONCLUSION

IT IS ORDERED that theMotion for Sanction§® filed by Defendant EPI is
DENIED.

New Orleans, Louisiana on thissth day of September, 2019.

- ‘sUsTEMo‘R%’*‘* “““““
UNITED STATES DISTRICT JUDGE

89 R. Doc. 12.
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