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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

COMPLETE LOGISTICAL SERVICES, LLC CIVIL ACTION
VERSUS NO. 18-3799
DONALD RULH, JR. ET AL SECTION “L” (5)

ORDER & REASONS

Before the Court are several motioii$s) DefendantDonald Rulhs Motion for Partial
Summary Judgmenin which Mr. Rulh also moves the Court to strike Plaitgifixpert, Mr. Jason
MacMorran R. Doc. 209(2) aMotion for Partial Summary Judgment filed by Plaintiff Complete
Logistical Services, LLC'CLS’), R. Doc. 229(3) CLS’ motion to Exclude the Testimony of Mr.
Athen M. Sweet, R. Doc. 23and (4) Defendant Donald RughMotion for Summary Judgment,
R. Doc. 239. Each motion is opposed, R. Docs. 248, 255, 252and the parties have offered
replies, R. Docs. 271, 275, 278, 273. The Court heard oral argument on the motions on June 4,
2019. R. Doc. 300. Because the motions are interrelated, the Court rules aolieetively.

l. BACKGROUND

CLS provides contract labor to various marine industrieslldges its former member,
Defendant Rulh, breached his fiduciary duties to CLS, misappropriated a&k8ts, damaged
CLS image, and took confidential and proprietary information after he was removedhieom
LLC by its remaining members. R. Doc. 98 a81-

In its verified complaint, CLS alleges that, as a result of Mr. 'Ruiiegedly egregious

1The Court notes CLS filed its second amended complaint on November 14, 201&:.. R3B. This amended
complant served as an amendment to the first amended complaint, reptecagyaph 100 of the first amended
complaint only, R. Doc. 98; accordingly, the Court refers to 8.@8 with respect to all allegations apart from
paragraph 100.
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conduct—specifically, hisfailing to collect payments from clientsefusingto reimburse the LLC
for money he borrowed to refinance his private home; arriving intoxicatesipany events; and
changing the locks on the CLS office without first discussing the maitbrthe other LLC
members—the other three members of CLS voted to treat Mr. Rulh as an assighee&Coimpany,
thereby revoking his authority tmanage the business or act unilaterally on its beldalat 4-6.
CLS alleges that after Mr. Rulh was stripped of this authority, he stmie €LS confidential
information including financial statements, customer lists, and saledsagbile the othemembers
were at a company crawfish bad. at 8. According to CLS, these documents were printed, scanned,
and then emailed to Mr. Rukhpersonal email accouid. at 8. CLS further alleges Mr. Rulh took
this information intending to start a competimgsiness with his ePefendantg. Finally, Plaintiff
alleges Mr. Rulh took $222,000.00 from the LkMank account without authorizatidd. at 2.
According to CLS, this resulted in the companipnability to pay holiday bonuses to its employees,
including Mr. Scott Coker, head &@LS’ diving division.Id. CLS submits Mr. Coker left CLS
because he did not receive a bords.

After voting to make Mr. Rulh an assignee of the companyubn23, 2018the remaining
CLS members‘availed themselves of theiights in the CLS Operating Agreement to expel Mr.
Rulh from CLS membershi@nd obtained a financial repdinatvaluedMr. Rulh's expulsion price
at negative $172,664.001. at 14. Ultimately, the remaining members of CLS agreed to offer Mr.
Rulhan expulsion price of $3,333.00 for his 33% membership inténeStL.S. Id. at 4.

Based on this factual background, CLS brings claims against Mr. Rulh for violafitres
Defend Trade Secrets ACIHTSA”); Louisiana Uniform Trade Secrets AtLUTSA”); Computer

Fraud and Abuse Act CFA”); Louisiana Unfair Trade Practices ACLUTPA”); and for unjust

20n April 1, 2019, as result of ongoing negotiations among the Court and the parties, a settreement
was reached between Plaintiff and Defendants Arnold Baker, Morris atnyiichele Elwell. R. Doc. 197.
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enrichment; breach of fiduciary duties, duty of loyalty, and duty of dtes conversion; conspiracy;
and fraudld. at 3.Finally, CLS seeks a declaratitthat the expulsion proceedings were proper in
all respects and confirming that Mr. Rulh is no longer a member of ClL.Sit 43

On May 7, 2018Mr. Rulhanswered the complaiahdfiled counterclaims against CLS and
a thirdparty complaint against CLS members Spencer Sens and Natchez MorReDdic. 30.
On August 21, 2018, the Court granted Mr. Sens and Dr. Msigetion to strike Defendantkird
party claims against them. R. Doc. 94. On May 2, 2019, Mr. Rulh filed an amended caiumiercl
asseling a breach of contract claim as well as seeking a declaratory jot¢imae the expulsion
price offered by CLS did not comply with the terms of the Operatingeéxgent. R. Doc. 237.

Il. PRESENT MOTION S

The motions presently before the Caudstlyoverlap. The parties both move to strike the
other’s expert, R. Docs. 209, 231, anoth seek summary judgment on the issue of whether the
expulsion price offered to Mr. Rulh complied with the terms of the CLS OperatiregAgnt, R.
Docs.209,229, 239 Finally, Mr. Rulh seeks summary judgment on Plairgifemaining claims,
namely its DTSACFAA, LUTSA, and LUTPA claims.
[I. DISCUSSION

The facts relevant to thastantmotions are largely undisputed. By April 23, 2014, CLS

consisted of four members: Mr. Rulh, Mr. SpenSens, DiNatchez‘Trey’ Morice lll, andDr.

3CLS also initially sought injunctive relief, which the Cogranted. On April 12, 2018, pursuant to Clt&quest
for a temporary restraining ordefTRQO"), the Court held a telephone hearing with CLS and granted the request.
Pursuant to the TRO, the Court directed Defendants to return matekals from CLS, including a computer
allegedly purchased with CLS funds. R. Doc. 8. On April 13, 2018, Defiénataved for an extension of the deadline
to comply with the Couts order, R. Doc. 10, which the Court granted in part, R. Doc. 11.

On April 16, 2018, Defendants moved to dissolve the temporary restrairdeg. R. Doc. 13. The Court

held oral argument on Defendanisotion that same day. The Court determined the TRO should remafiedh af
to the prohibitory elements and ordered the parties to discuss a mlatetmine which information, if any, may be
privileged and which should be returned to Plaintiff. On Wednesdayl, ¥8, 2018, the Court approved the parties
proposed order for mirroring the files on the computer and other devickbyhebunsel. R. Doc. 17.
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Brett Casey* On January 12, 2018, pursuant to section 10.3 of the CLS Operating Agreement, Mr.
Sens, Dr. Morice, anBr. Caseyoted to initiate expulsion proceedings against Mr. Rulh. These
proceedings took the form of three meetindse Tirst meeting, heldanuary 22, 201&roceeded
in two parts. First, Mr. Sens, Dr. Morice, aDd Casey'agree[d] by vote that [Mr. Rulh] ha[d]
caused direct harm to [CL'Shnd thereafter voted to immediately treat MrlRlas an assignee
of [CLS] for all purpose$.SeeCLS Operating Agreement, 8 10he membershen scheduled
the second meeting for February 26, 2018. Having set the second meeting, the CLSi@perati
Agreement allowed Mr. Rulh tariake a specific requetst [CLS] to receive computer generated
financial reports so that he may have an independent evaluation at his own cost if heesa’'choos
Id. Mr. Rulh did not request financial documents from the company.

At the second meeting, hefeebruary 26, 201,8Mr. Sens, Dr. Morice, an®r. Casey
“agree[d] by vote to have a financial evaluation of [Mr. Rs]lmterest’ authorizingPostlewaithe
& Nettervilleto provide CLSwith a financial valuation of Mr. Rulk interest in CLSId.; R. Doc.
98 111 65, 67. Pursuatd this authorization, Mr. Jason MacMorrahPostlewaithe & Netterville
completed a valuation of Mr. Rubhmembership interest, ultimately concludingtthe appropriate
expulsion price for Mr. Rullwas negativé172,664.00ld. at 68.This valuationwas" sent out with
the certified notice of the [third] meetifigyhich the parties set for July 23, 2018.

In the event Mr. Rulh intended to introduce his own membership valistitie July 23,
2018 meeting, the CLS Operating Agreement required Mr. Rulh to first requeite¢lmémbey
consider his independent evaluati@eeCLS Operating Agreement, 8§ 10(3f the offending

member wishes to introduce his own evaluation price at the meeting, then he musthed hest

4Their ownership interests were: Spencer Sens, 33.33%; Donald Ru#3.38%; Natchez Morice, I, 30.00%;
Brett Casey, 3.33%Although not explicitly stated, during oral argument, there appeared tonte dispute as to
whether Mr. Casey is, ifact, a member of CLS. The Court notes, however, that this faonigiierial to the issues
at bar.
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independent evaluation should be considered.”). On July 6, RO1&ulh's counsel sent a letter
to the remaining members of CLi8dicating that Mr. Rulh intended to introduce his own
evaluationprepared by MrAthen SweetR. Doc. 20910 at 1;see alsdR. Doc. 23110 at 7. In his
letter, Mr. Rulh contendedthe “fair and proper evaluation for his interest in CL®as
$7,448,891.00. R. Doc. 209-10 at 1.

During the July 23, 2018eeting,however,Mr. Rulh stated his $7,448,891.00 price was
“not an official valuatiofi and that héneed[ed] more informatiohR. Doc. 2295 at 6.To clarify,
Mr. Rulh's attorney explainelir. Rulh hadobtained tiscounted cash flow analysis information
and“based upon that analysis [made a good fastimate thatMr. Rulh’s] share was in excess
of $7.4 million”® 1d. at 6. Neverthelessthereafter Mr. Rulhis attorney stated Mr. Rulh was
“standing dowhon “the $7.4 million that was in [his] July 6 letteand confirmedhat Mr. Rulh
was not offering a specific valuation; rathir, Rulh's attorney explainetthe $7,448,891.00 was
“just[a] proposal.®Id. at 9. Mr. Rulh and his counsel then left the meetithcat 11.

Following Mr. Rulhis departurethe members of CLS passed the following resolution

pursuant to section 10.3 of the CLS Operating Agreement:

5 At the third meeting, in explaining what additional information he edéd order to offer an official valuation,
Mr. Rulh stated,'The only numbers have are from November 30[,] Mark][,] so if fve] using February 28 or
whatever the end of February | will need to get those numbers so #ratbdt, and have it auditédr. Doc. 2295
at 8-9.

5 Mr. Rulh takes issue with whether he did, in fact, offie official valuation at the meeting. R. Doc. 245 at 8 n.3.
Specifically, Mr. Rulh takes the position that he did ‘hwithdraw’ the $7.4 million valuadn noted in his July 6
letter, as CLS contends; rather, Mr. Rulh submits the quoted conversdtiam way . . . indicate[s] thghe was]
withdrawing the valuation, only that fwa]s willing to negotiate off that number in an effort at amicable resolution
of what is now acrimonious litigatichld. During the meeting, the following exchange took place:

Counsel for CLS: Okay, so should we just note for the record you are not going to introduce
the valuation and that your view is that you need more information.

Counsel for Mr. Rulh: We obviously would like more information. Having said that we stand
down o the $7.4 million that was in my July 6 letter. However, however, haoolgt at the P&N
rebuttal report which does mention in excess of $2.1 million we woulsider that if that is part
of the expulsion and that is in fact put on the table is a sk#mo that we would have, thatll we
can say right now.

Counsel for CLS Okay, so thers no specific valuation,’& just thats the proposal.

Counsel for Mr. Rulh: Yes sir.

R. Doc. 2295 at 9.



WHEREAS, the Members have tigmined Mr. Rulh has caused direct harm to
the Company and his conduct is egregious enough to warrant a full expulsion by
the Company;

NOW, THEREFORE, BE IT RESOLVED, that Mr. Rulh is hereby expelled
from the Company effective July 23, 2018 in accordance with Section 10.3 of the
Operating Agreement of the Company. . . .

WHEREAS, the Members have determined to pay Mr. Rulh $3,333.00 for his
33.3% equity interest in the Company notwithstanding the Memdbetermination

that the Postlethwaite & Nettenellvaluation of Mr. Rulls 33.3% equity interest

in the Company at a negative $172,664.00 is a correct valuation for such interest;

NOW, THEREFORE, BE IT RESOLVED, that the Company purchase Mr.
Rulh’s 33.3% equity interest in the Compafyr] $3,333.00 . . . .

Id. at 1+-12.

After Mr. Rulh was formally expelled from CL$r. Athen Sweet, whom Mr. Rulh now
offers as an expert, preparadvaluation reportvherein he concludellr. Rulh’'s membership
interestin CLSis $6,419,000.00. R. Doc. 231-10 at &though Mr. Rulh no longer contests the
fact of his expulsiorR. Doc 2483 at 1+14,hemaintains his allegation th@l_Sfailed to comply
with the terms of the CLS Operating Agreemeith respect to setting his expulsion price.

Chief among the disputes in this matter is the proper calculatibi. dulh’'s ownership
interest and corresponding expulsion priceS’ expert, Mr. MacMannon, takes the position that
heappropriately calculatellir. Rulh’s expulsion pricas negative $172,664.00, R. Doc. 24t
24; Mr. Rulh's expert Mr. Sweettakes a differenposition, setting Mr. Rulls proper expulsion
price at$6,419,000.00, R. Doc. 231-10 at 16.

In coming to his calculationCLS expertMr. MacMorran “perform[ed] a business

valuation of Mr. Rulhs 33.33 percent ownershigerest; by calculating the value of the company

7 Although Mr. Rulh does not dispute thact of his expulsion, he does maintain that his conduct was neither
“egregious, nor did it causédirect harmi to CLS.R. Doc. 245 at42 (“‘Mr. Rulh stipulated that he is not seeking to
overturn his expulsion. . . . However, Mr. Righktipulation can in no way be construed as conceding that: (1) he
engaged in any wrongdoing; (2) CLS complied with its obligatiomder the Operating Agreement; or (3) CLS
properly set the expulsion pricg.

6



as a whole using the asset, income, and market approd&hesc. 2298 at 13. Under tbse
approachesMr. MacMorranundewent his analysisomparingCLS’ “post-incident’and “pre
incident” metrics and valuedd. “The primary difference between the fneident anl Post
Incident forecasts [of CLS] was the treatment of revenues from the divingdias a result of
the departure of Mr. [Scott] Coker attributable to [Mr. Rsilhaving taken $222,000.00 out of the
CLS bank account without authorizatidn)d. at 148 Using these valuation methgdir.
MacMorrancame to his valuatiotof a 100 percermawnership interest in the Company on a-Pre
Incident and Bstincident basi$ Id. at 18. Next, Mr. MacMomran applied reductions for
marketability and contrdb the posincident value of the companig. at 19-21.After calculating
the 10096'Post-Incident normarketable, nomontrolling interest valdeof CLS, Mr. MacMorran
extrapolated Mr. Rulls 3.33% interest in the comparand reducedMr. Rulh's ownership
interest value for diminution of value losses and out of pocket costs, arriving at Mis Rul
expulsion price of negative $172,664.00.at 24.

Mr. Sweet Mr. Rull's experttook a different approach. In comitm his valuation, Mr.
Sweet underwent an analysis using three methods to calculate the 100% ownershipGiatie of
(1) a discounted cash flow analysis, (2) a guideline transaction indication of valu®) dhd (
guideline public company indication of value. R. Doc.-2Blat 16. He then extrapolated Mr.
Rulh’s 33.33% interestd. Notably, Mr. Sweet did not make any adjustments for lack of control
or marketability.ld. Additionally, Mr. Sweet did not make any reduction for any lossethe
companys value allegedly caused by Mr. Rulh, as he submits nothing in his anahgitat[ed]

[Mr. Rulh hadcausedCLS] any losses, whether actual or speculativd. at 17. Based on his

8 According to Mr. MacMorran;[a]ithough Article 10.3 of the Compars/Operainhg Agreement indicates that
the expulsion price is to consider all lossgkether actual or speculatitethere aré clear links between Mr. Rulg
acts and the losses calculated herein, including but not limited to the allagadthorized withdrawalf $222,000.00
and the Company inability to keep certain compensation commitments to its Diving iDivisianager, [MrScott
Coker] resulting in [Mr. Coke'rs] resignation. Id. at 5.
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analysis, Mr. Sweet concluded the proper expulsion price for Mr. Rulh is $6,419,0€0.00.

The relevant facts being largely undisputed, the case is ripe for summary judgheent
Court first considers the partieamotions to exclude their respective experts, R. Docs. 209, 231,
before determining wheth€LS complied with the terms of the CLS Operating Agreement in
coming to Mr. Rulhs expulsion price, R. Docs. 209, 229, 2B@ally, the Courainalyzesvhether
CLS remaining claims survive summary judgment, R. Doc. 239.

A. Whether the Court Should Exclude EitherExpert

In his motion, Mr. Rulh arguebe Court should exclude the testimony of Plairgiféfxpert,
Jason MacMorran, as Mr. Rulh contends Mr. MacMosarse of a fair market valuatiomherein
Mr. MacMorran applied discounts for marketability and aolnis contrary tathe CLS Operating
Agreement and Louisiaiaw. R. Doc. 209l at 18. Further, Mr. Rulh submits Mr. MacMorran also
applied the improper section of the CLS Operating Agreemspecifically, Section 13—in
coming to his assessmelit. Findly, Mr. Rulh contends thatdoause Mr. MacMorrae*“valuation
of Mr. Rulh's interest is premised on inapplicable valuation methoddlamyd “intentionally
depress[dghe value of Mr. Rulls interest, Mr. MacMorran“has clearly shown an inherent bias
and lack of partiality andhis testimonyshouldthereforebe strickenld. at 18-19.

In opposition, CLSargues'Mr. Rulh does not point to angeliberate, manifest, pervasive,
and systematic bias [by Mr. MacMorran] in selecting his data points, in iadjtlsé data points,
and in assigning weights to the data pointeat would render Mr. MacMorras testimony
fundamentally unreliable.R. Doc. 248 at 17Thus, CLS submits, because Mr. Rdlnerely
challenges Mr. MacMorraa legal authority to apply disunts,”he has not established thit.
MacMorraris testimony is fundamentally unreliable. R. Doc. 248 at 17. Accordingly, CLS argues

Mr. MacMorraris testimony should be permitted at tridl.



In its motion, CLS moves the Court to exclude Mr. Sweet as an expert. R. Ddc.QB3
takes issue with the methodology employed by Mr. Sweet in coming to his valudtiah.2.
According to CLS, although Mr. Sweet purpaxdsave applied standard industry calculations in
valuing CLS, “Mr. Sweet misapplies va#ion techniques, deviates from accepted valuation
principles and professional standards, applies data sources erroneously and indgnsistent
selects biased data that inflates the value of Mr.’Rutiterest. Id. at 3.Moreover, CLS contends
Mr. Sweet's opinion exceeds his expertisadcontains impermissible conclusions of |dud.

Mr. Rulh opposes the motion, arguitig “legal conclusiorisoffered by Mr. Sweet in his
report are statementsommonly made by experts, who are permitted to detertinéappropriate
valuation methodology based on the facts and circumstances of tiieRtd3ec. 255 at 17. Next,
Mr. Rulh argues Mr. Swelat opinions and valuation are consistent with industry practice, pointing
to paragraphs 382 of Mr. Sweés report, in which hediscusses the merits of the various valuation
methods with consideration for the specific facts and circumstances aighis@. at 212 Finally,

Mr. Rulh argues Mr. Sweet is qualified to render these opinionsRale 702 does not require
valuation credentials, an active CPA license, or membership to ecificprganizations.id. at 20.
Rather, because Mr. Sweeexpertise will assist the trier of fact in making its determination, Mr.
Sweets experience in the field of business valuadpasses musted.

i. The Daubert Standard

The admissibility of expert testimony is governed by Federal Rule deBee 702, which
provides that,

If scientific, technical, or other specialized knowledge will assist the friacbto
understand thevidence or to determine a fact in issue, a withess qualified as an

9 Mr. Rulh admitsMr. Sweet‘did indeed make an error in his working capital agjment analysis. R. Do255
at 28 He contends, however, tHadrocessing the correction only resuttsa DCF equity value ¢816,896,781.00, a
reduction of $638,885.00, ntdpproximately$700,000, as indicated by CLS/MacMorran. Carrying the correction
one step further to thBummary of Value Indications yields an equity value of $19,002,736.00, arederetion of
$255,554.00.1d.
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expert by knowledge, skill, experience, training or education, may tesiigtthin

the form of an opinion or otherwise, if (1) the testimony is based on sufficient facts

or data, (2)Hhe testimony is the product of reliable principles and methods, and (3)

the witness has applied the principles and methods reliably to the factscafst
This rule codifies the Supreme Cdsrdecisions irDaubert v. Merrell Dow Pharmaceuticals,
Inc., 509 U.S. 579 (1993) arklmho Tire Co. v. Carmichae$26 U.S. 137 (1999).

The threshold question in determining whether an individual may offer expertdegtim
under Rule 702 is whether the individual has the qualifications to do sdRHAedd. 702. Trial
courts havéwide discretiohin deciding whether or not a particular witness qualifies as an éxpert.
Hidden Oaks Ltd. v. City of Austih38 F.3d 1036, 1050 (5th Cir998) (quotingellis v. K-Lan
Co, 695 F.2d 157, 162 (5th Cit983)). Under Rule 702the expert is viewed, not in a narrow
sense, but as a person qualified kiyowledge, skill, experience, training or educatioked.R.
Evid. 702 advisory committee’s note.

Apart from determining the qualifications of the expert, the Court antists 4gatekeepet
to ensure that the proffered expert testimontbisth reliable and relevantWells v. SmithKline
Beecham Corp601 F.3d 375, 378 (5th C#010).“ This entds a preliminary assessmeritvhether
the reasoning or methodology ungarg the testimony is scientifically valid and of whether that
reasoning or methodology properly can be applied to the facts i issuguotingDaubert 509
U.S. at 59293). With respect to reliability, the Colstfocus“must be solely on principlesnd
methodology, not on the conclusions that they genéi@asibert 509 U.S. at 595.

When the admissibility of expert testimony is challenged ubDaeibert the proponent of
the evidence bears the burden of proving that the testimony is reliable evahtéVloore v.
Ashland Chem. Inc151 F.3d 269, 276 (5th Cit998) (en banc). To meet this burden, a party

cannot simply rely on its expéstassurances that he has utilized generally accepted scientific

methodologyld. Rather, some objective, indepemd validation of the expes methodology is
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required.d. In this regard, however, it is not necessary for the proponent of the evidence to prove
that“the testimony is factually correttPaz v. Brush Engineered Materials, In655 F.3d 383,
388 (5th Gr. 2009).

Ultimately, a courts role as a gatekeeper does not replace the adversary dyatdert
509 U.S. at 596'Vigorous crossexamination, presentation of contrary evidence, and careful
instruction on the burden of proof are the traditional and appropriate means of gty but
admissible evidenckld. Proper deference is to be accorded to the guryle“as the arbiter of
disputes between conflicting opinion&lhited States v. 14.38 Acres of Lag@ F.3d 1074, 1077
(5th Cir.1996) (quaihg Viterbo v. Dow Chemical C0826 F.2d 420, 422 (5th Cit987)). ‘As a
general rule, questions relating to the bases and sources of ansexpieibn affect the weight to
be assigned that opinion rather than its admissibility and should be left for thHe jury
consideration.’ld. (quotingViterbo, 826 F.2d at 422).

ii. Analysis

Both parties challenge the credentials of the d&shexpert, their methodologynd
perceived bias. Moreover, CLS challengespropriety of allowingVir. Rulh's expert Mr. Sweet
to offer his legal interpretations of the CLS Operating Agreement. The Court addressh
challenge in turn.

1. Credentials

In reviewing Mr. Sweés and Mr. MacMorrars credentials, the Court concludes both are
gualified to render the opinisrthey offer. For example, Mr. Sweet is the founder and CEO of a
company that offer[s] Business Valuations servicesR. Doc. 23110 at 18. Moreover,rém
20082012, Mr. Sweet worked foFaulk & Winkler, LLC “leading acquisition deal teams,
valuations, [andleading recapitalization effortsld. Similarly, Mr. MacMorran whose work with

Postlethwaite & Nettervilléfocuses on business valuation, transaction advisory services, and
11



economic damageéss likewise qualified.R. Doc. 20912 at 5.Both proffered experthave
sufficient training and experience in the field of business valuations to r@m@epert opinion on
the overall value of CLS as well as the proper membership and expulsion price RulMT hus,
the Court concludes both proffered experts Hapecialized knowledgghat] will assist the trier
of fact to understand the evidence or to determine a fact in issue.” Fed. R. Evid. 702.

2. Methodology

Next, both parties complain the opposing patyxpert employed unreliable methodology
in coming to theirespective valuation§enerally,”questions relating to the bases and sources of
an expers opinion affect the weight of the evidence rather than its admissibility and should be
left for the finder of fact. 14.38 Acres of Land0 F.3dat 1077. ‘Unlesswholly unreliable, the
data on which the expert relies goes to the weight and not the admissibilityeap#re opinior.
Rosierev. Wood Towing, LLCNo. 07#1265,2009 WL 982659, at *1E.D. La. Apr. 8, 2009)
(citing 14.38 Acres of Land0 F.3d at 1077).

In this case, neither expestassessment ‘isvholly unreliable’° Thus,the Court will not
excludeeither experbnthat basisSeel4.38 Acres of LandB0 F.3d at 107{stating that expert
opinions attacked based on the sources or methodologydshexgrtheless bedmitted to allow
the jury to fulfill its role as the proper arbiter of disputes between canfliopinions. “Vigorous
crossexamination, presentation of contrary evidence, and careful instruction on the burden of
proof are the traditional and appropriate means of attacking shaky but &temessdencé.

Pipitone v. Biomatrix, In¢.288 F.3d 239, 250 (5th Cir. 2002) (quotibgubert 509 U.S. at 596)

(internal quotation marks omitted).

O Notably, in its motion, CLS state$Although this approach is generally accepted in valuing a business like
CLS Mr. Sweet misapplies valuation techniques, deviates from acceptedioralpanciples and professional
standards, applies data sources erroneously and inconsistentbelacid biased data that inflates vh&ie of Mr.
Rulh's interest. R. Doc. 2311 at 3 (emphasis added).
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3. Legal Opinions

Finally, CLS criticizesghe many instances in which Mr. Sweeéxpert report offers an
opinion interpreting the CLS Operating Agreement. For exanileSweetexplains that, in his
opinion, any valuation of Mr. Rull expulsion price may not consider sectior81f.the CLS
OperatingAgreement. R. Doc. 2310 at 7~8 (“Articles 10.3 and 11.3 are clearly intended to
govern different transactions. 11(fdemption) clearly defines the standard of value and the
premise of value while 10.@&xpulsion) does ndt). Expert testimony that offers a legal opinion
is inadmissibleEstate of Sowell v. United Statd98 F.3d 169, 171 (5th Cir. 199%skanase v.
Fatjo, 130 F.3d 657, 669 (5th Cir. 199As a resultMr. Sweet will not be ermitted to offer such
opinions on contract interpretation at trial.

Based on the foregoing, the Court will deny both motions to exclude the paasipsctive
experts. At trial, both parties will be free to vigorously cresamine the oth&s expertwitness,
leaving for the finder of fact the ultimate decision of how much weight, if any, shouiddretg
eitherexperts opinion Neither expert will be permitted to give their legal opinion or interpretation
of the CLS Operating Agreement.

B. Whether Either Party’s Claims Survive Summary Judgment

Having concluded both experts will be permitted to testify at trial, the Court tivars
evaluation of thepartie$ crossmotions for summary judgment. CLS takes the position that it is
entitled to a declatary judgment that the expulsion price offered by CLS comports with the CLS
Operating Agreement. Mr. Rulh takes the opmgsdsition, arguing he is entitled to a judgment
that CLS failed to comply with the terms of the Operating Agreement with resleetagpulsion
price. Mr. Rulh further argues he is entitled to summary judgmer@L®i remaining claims
against him; namely, that CLS has failed to offer proof of elements essetttieir DTSA, CFAA,

LUTSA, and LUTPA claims. The Court evaluates eagjuarent in turn.
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i. Motion for Summary Judgment Standard

Summary judgment is appropriate when the record before a court supports the@onclus
that there is nodgenuine issue as to any material fact and that the moving party is entitled to
judgment as a matter of ldwFed. R. Civ. P. 56. A party moving for summary judgment bears
the initial burden of demonstrating the basis for summary judgment and ideqnttigise
portions of the record, discovery, and any affidavits supporting the conclusion thas there i
genuine issue of material fackee Celotex Corp. v. Catreft7r7 U.S. 317, 323 (1986). If the
moving party meets that burden, then the nonmoving party must use evidence cognizable under
Rule 56 to demonstrate the existence of a genuine issuatefiah factSee idat 324.

A genuine issue of material fact exists if a reasonable jurlg geturn a verdict for the
nonmoving party.See Anderson v. Liberty Lobby, Inf€Z7 U.S. 242, 248 (1996]U]nsubstantiated
assertions,“ conclusory allegadins; and merely colorable factual bases are insufficient to defeat a
motion for summary judgmentSee Hopper v. Frankl6 F.3d 92, 97 (5th Cir. 19943ge also
Anderson477 U.S. at 24%0. In ruling on a summary judgment motion, however, a court ntay no
resolve credibility issues or weigh evidenSee Ini Shortstop, Inc. v. Rallg Inc, 939 F.2d 1257,
1263 (5th Cir. 1991). Furthermore, a court must assess the evidence \arahyrappropriate
inferences based on the evidence in the light most favorable to fhegarsing summary judgment
See Daniels v. City of Arlington, Te246 F.3d 500, 502 (5th Cir. 2001).

ii. Analysis

The bulk of the summary judgment dispute centers on the expulsion price offered to Mr

Rulh and the proper valuation of CLS. Thus, the Cewhalysis begins there before turning to

the remainder of Mr. Rulh’s motion.
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1. Whether the Expulsion Price Complies with the Terms of the
CLS Operating Agreement

It is undisputed that section 10.3 of the CLS Operating Agreement govesnssine
Section 10.3 requires that the members wishing to fully expel another member of Glde cnmles,
by majority vote, that the offending member engagetegregious conduct that causfed] . . .
direct harm to the compariyCLS Operating Agreemeng, 10.3.“ The process of full expulsion
takes three meetings and the timelines are to be strictly consttdedfter voting to initiate
expulsion proceedings at the first meetiagnajority of memberémust agree by a vote to have a
financial evaluatiorof the offending member’s interest in order to progressmhthe expulsion
of the offending membérat the second meetinigl. There is little guidance offered by the CLS
Operating Agreement with respect to thethodby which an offending membarexpulsion price
must be calculated. The agreement dictates simplyat#ite third expulsion meeting, a majority
of members must agree by a vote to expel the offending member and agree on a price to pay the
expelled member for his interéstnd that‘[t] his price shall take into account all losses caused by
the offending member whether actual or speculatiik.”

The parties dispute whether this language allows the expulsion pricedofieran
offending member to include certain discounts. In its mot@t argues that, given the above
quoted languagéthere is no legal or contractual prohibition on the application of the discounts
[Mr. MacMorran applied] and they are entirely appropriate under generally adcaatounting
and evaluation standardsR. Doc. 2291 at 11. Mr. Rulh disagrees. He argues his expulsion price
should have been calculated under the Fair Value stanuiastdad of the FaiMarket Value
standard employed by Mr. MacMorraand that applying any discounts to his membership value
is contrary to both the terms of the CLS Operating Agreement as well asaoauiaw. R. Doc.

245 at 12-14:; R. Doc. 209-1 at 1.
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a. Whether Louisiana Law Prohibits the Use of Discounts

In support of his argument that Louisiana law prohibits the use of canttaharketability
discounts, Mr. Rulh points to the Louisiana Supreme Cohdlding inCannon v. Bertrand2008
1073 (La. 1/21/09), 2 So. 3d 393. Mr. Rulh arg@asnonstands for the proposition tHabinority
or lack of marketability discounts should be used sparingly in the valuation of a departing
membets interest, and only when the facts support theit @sel that, under the facts of this case,
“the use of a discount is unwarrante®. Doc. 2091 at 11. In opposition, CLS points out that
“Cannondoes not concern the application of discounts in the context of a limited liability ngmpa
like CLS’; rather, Cannon applies to limited liabilipartnerships which, in the absence of an
agreement on how to value a departing meishieterest, Civil Cod articles 2822825 apply.

R. Doc. 2291 at 18. Moreover, CLS submi@annon“is specifically limited to the interests of
individuals who voluntarily withdraw from a partnershifput that in this casevir. Rulh, the
departing membewas expelledld. at 19.

The Court agrees with CLS and concludegnnondoes not control the case at bar.
Although “Cannondid involve the buyout of a minority owrierinterest by the remaining
members of the entity, that entity was a limited liability partnership rather thaited liability
company’ which are governed by two differelegal provisionsWall v. Bryan 251 So.3d 650,

659 (La. App. 2 Cir. 6/27/18)explaining that LLPs are governed by La. C.C. art. 2823 while
LLCs are governed by La. R.S. 12:1325%(c)

In addition toCannon both CLS and Mr. Rulh point &all v. Bryan Unlike Cannon the
Louisianas Second Circuit Court of Appeal addressed valuations of withdrawing members of an
LLC. Id. As theWall court explainedLLC withdrawals are governed by La. R.E&2:1325(c),
which provides thata withdrawing . . . member is entitled to receive such distribution, if any, to

which the member is entitled under a written operating agreement and, if not séhprowided
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in a written operating agreement . . . thie faarket value of the memberinterest . . ”.1d. In
Wall, the court, applying La. R.S. 12:1325(c), foulhd application of minority and marketability
discounts was proper. 251 So. 3d at 66B]@th the first and the fifth circuits have distinguished
Cannon and affirmed the application of p@stnnon discounts in valuations of limited liability
companies. (citing Vedros v. Vedrqs2016735 (La. App. 5 Cir. 10/25/17), 229 S&d 677
Trahan v. Trahan2010-0109 (La. App. 1 Cir. 6/11/10), 43 So. 3d 218).

Although the Wall case evaluated the use of these discounts in the context of a
noncontrolling interest imnambulatory surgery center, the holding/ifall makes plain that the
application of marketability and minority discounts in valuating a withdrg LLC members
interest is not contrary to law. As a result, the Court will not grant Mr.’Ruatiotion on that basis.

b. Whether the Terms of the CLS Operating Agreement
Prohibits the Use of Discounts

It is undisputed that, as a binding contract, th& ©perating Agreement constitutes the
law between the partieSee, e.gTexaco Expl. & Prod., Inc. v. Smackco, [ .tdo. 982293, 1999
WL 539548, at *2 (E.D. La. July 26, 199®s such, the agreement must be interpreted pursuant
to Louisiana contractalv. Ark—La—Tex Safety Showers, LLC v. JoréB,478 (La. App2 Cir.
12/18/13),132 So0.3d 986, 993citing Risk Mgmt Servs, L.L.C. v. M0ss2009-632 (La. App.5
Cir. 4/13/10), 40 So. 3d 176

“Interpretation of a contract is the determination of the common intent of the parées.
Civ. Code art. 2045:When the words of a contract are clear and explicit and lead to no absurd
consequences, no further interpretation may be made in search of theé paemgsand courts
must enforce the contract asithen.” Succession of Shaw v. Alexandria.I@vp., LLC, 2017-582
(La. App. 3 Cir. 7/26/17)248 So0.3d 332. When the contract lacks a provision bearing®@issue

before the courthe contract is ambiguous as to that is€tempbell v. Melton2001-2578La.

17



5/14/02), 817 Sa2d 69 LFI Fort Pierce, Inc. v. Acme Steel Bldgs., |i#016-71, p. 7 (LaApp.
3 Cir. 8/17/16), 200 So. 3d 939, 944t denied 2016-1684 (La. 11/29/16), 210 So. 3d 804.

In this case, the CLS Operating Agreement provides litildaguece on the issue of how to
undergo a valuation of an expelled membeaxpulsion price. The only guidance offered by the
CLS Operating Agreement is that a majority of members thaggee on a price to pay the expelled
member for his intere$tand that*[t]his price shall take into account all losses caused by the
offending member whether actual or speculativ&.S Operating Agreement, 8 10I8is silent
as tohow the expulsion price must be calculated. CLS takes the position that, given the CLS
Operding Agreemeris silence on how to calculate Mr. Ridhexpulsion price, the remaining
members of CLS were free to set the expulsion price at any given amount, s tlhagreembers
agreed to it. Such an interpretation would lead to an absurd result and would permit thengemaini
members to arbitrarily set the expulsion price to their benefit, allowing the regaieimberso
realize a windfall profit athe expelled membearexpenseThus, the Court finds the contract is
ambiguous as to that issue.

Having concluded the issue of how Mr. Rgllexpulsion price must be calculated is
ambiguous, the Court must fill in the gap. The closest provision avat@bike in this gap is
Louisiana Revised Statutes section 1325(C), wipabvides, if not otherwise provided in a
written operating agreement, within a reasonable time after withdrawal gna#en, [a
withdrawing or resigning member is entitled to reckie fair market value of the member
interest as of the date of the menilsewithdrawal or resignatioh.Notably, this provision

addresses distributions upon resignation or withdrawal from an LLC, not an exgtiEiwme is

1 During Oral argument, both parties made much of the Louisiaird Thrcuit Court of Appeak holding in
Mixon v. Iberia Surgical, LLC2006878, p. 1812 (La. App. 3 Cir. 4/18/07), 9580. 2d 76, in which the court upheld
the expulsion of an LLC member as well as his expulsion price, widshcalculated using a Fair Market Value
valuation methodology. In that case, however, the court upheld the iexpaial the price, as the court ctuded it
“the terms of the Operating Agreement clear and controlling in deterntirérgmount owed to a membeid. at p.
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no civil code article or revised statute tepécificallyaddresses thistuation.SeeSusan Kalinka,
Dissociation of a Member from a Louisiana Limited Liability Company: The Need for Ré®rm
LA. L. REV. 365, 40599 (2006).

Although it would not do violence to the statute to interpretsiincluding involuntary
withdrawals the Court could find no Louisiana case lapplying Louisiana Revised Statutes
section 1325(C) to an expulsidBee idat 406(“[T]here is no statute in the Louisiana LLC Law
defining the termwithdrawal: If an expulsion is treated as an involugtanthdrawal within the
meaning of section 12:1325, an expelled member should be entitled to a distrihuisna
federal court sitting in diversithe Court may ndtexpand state law beyond its presently existing
boundaries.’Kimble v. Cargo Carriers)nc., 45 F App’'x 318 at *3 (&h Cir. 2002 (quoting
Barfield v. Madison Cty212 F.3d 269, 272 (5th Cir. 200Qnternal citations and quotation marks
omitted).As a result, the Court concludinere exists a genuine issue of material fact as to how to
calculatethevalue of Mr. Rulfs 33.33% interest in CLS, less a deduction“fali losses caused
by the offending member whether actual or speculédtseeCLS Operating Agreement, 8 10.3
in order to come to the proper expulsion price for Mr. Riths issue will be left for the jury.

c. Whether Mr. Rulh has Waived His Ability to Challenge
his Expulsion Price

In opposition to Mr. Rults motion for summary judgment on the issue of whether CLS
complied with the terms of the CLS Operating Agreement with respect to settingphisien
price, CLS argues Mr. Rulb “refus[al] to meaningfully participate in the expulsion protess

waived his ability*to challenge his expulsion priex post factd R. Doc. 252 at 26. Mr. Rulh

11. In this case, however, the CLS Operating Agreement is ambigsdashaw an expelled membgrexpulsion
price should be calculated.
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responds by pointing tanguage in tb CLS Operating Agreement he contends precludes CLS
waiver argument. R. Doc. 239-1 at 37.

Section 10.3 of the CLS Operating Agreement stéties offending membemay make a
specific requesto [CLS] to receive computer generatigthncial reports so thdae may have an
independent evaluation at his own dbke so choosésand that [i] f the offending membevishedo
introduce his own valuation pric the meeting, then Imust request that his independent evaluation
should be considerédBased onhis plain language, the Court concludes Mr. Raflarticipation in
his expulsion was permissive, but not required. Thus, the Court findRWiis failure to request
financial records in advance of the second meeting stadd[ing] dowi on the valuatio he offered
at the third meeting did not waive his right to subsequently challéagpulsion price.

However, to the extent CLS seeks an order finding‘thdhe event Mr. Rulhiis . . . entitled
to any increase in his expulsion price, any increasgullsion price must be paid in monthly
installmens, over a term not to exceed 120 months, and evidenced by a promissory note, as
required by the plain terms of the [CLS] Operating Agreerh@tDoc. 2291 at 11,20-21 the
Court will grant the motion. MrRulh has neither opposed this request, nor has he offered any
evidence that the unambiguous terms of the CLS Operating Agreement requidéscaant.

2. Defend Trade Secrets Act

Next, Mr. Rulh moves for summary judgment on CDE'SA claim.To preval under the
DTSA, a plaintiff musiprove(1) the existence of a trade secret, (2) misappropriation of the trade
secret by another, and (3) the trade séxmetation to a good or service used or intended for use
in interstate or foreign commerce. 18 U.S.C. § 1836(b¥@8;also Source Prod. & Equip. Co.,
Inc. v. SchehrNo. 16-17528, 2017 WL 3721543, at *2 (E.D. La. Aug. 29, 2017) (Vanc&jrd.).
Rulh challenges the first two elements@ES’ DTSA claim,contending (1) “CLS has failed to

establish how the purporte@onfidential Informatiohderives independent economic value from
20



not being generally unknown or readily ascertainable through proper MéANSCLS cannot
establish that theConfidential Informatioh affords a‘demonstrable competitive wahtage to
actual or potential customefs,and (3)“CLS [cannot] establish that the alleged Confidential
Information was ‘misappropriatéd.R. Doc. 239-1 at 12.

a. The existence of a trade secret

A “trade secrétunder the DTSA includes scientific anethnical information thdtthe
owner thereof has taken reasonable measures to keep . . 7 sadrétlerives independent
economic value . . . from not being generally known to, and not being readily asdggahrough
proper means by, another person who can obtain economic value from the disclosure or use of the
information.” 18 U.S.C. § 1839(3).

Plaintiff allegesMr. Rulhtook profit and loss statements, customer lists, and sales analyses
without authorizationand offers competent summary judgmemtdence substantiating this
allegation including Mr. Rulhs ownstatementsSeeR. Doc.239-2 at T 1923 (admitting he took
the documentsR. Doc. 25211 (stating héhad Ms. Janet [Pipitone] pull recent numbers for TD and
CLSas | dont have access anymre.” (emphasis added)).

As he did in his motion to dismiss, Mr. Rulh argues these documeytsotbe considered
trade secrets. As the Court previously held, these documents, including tlicesEd:®@er listcan
be considered trade secrét&or examplein Alfasigma USA, Inc. v. EBM Mgd.LC, the plaintiff
alleged the defendants violated the DTSA when thusgd [the plaintiffs] confidential customer

lists in order to market [their products] [the plaintiffs] customers.No. 177753, 2018 WL

2 Moreover,“existing state law on trade secrets informs the Coagiplication of the DTSA.Source Prod. &
Equip. Co. v. SchehNo. 1617528, 2017 WL 3721543, at *2 (E.D. La. Aug. 29, 2017) (Comparing 18 U.S.C. 88§
1836, 1839, with LUTSA § 1)ee also JJ Plank Company, LLC v. Bowrrida. 180798, 2018 WL 3579475, at*3
4 (W.D. La. July 25, 2018). Louisiana courts have routinely haktomer lists may constitute a trade se@et
Pontchartrain Med. Labs., Inc. v. Roche Biomedical Labs, 67@. So. 2d 1086, 1090 (La. App. 1 Cir. 1998)yatt
v. P02, Inc. 651 So. 2d 359 (La. App. 2d Cir. 1995).
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1604961, at *1 (E.D. La. Apr. 3, 2018) analyzing the defendantsiotion to dismiss, the district
court concluded that the plaintiff had sufficiently pleaded the existenadraflie secret, as the
plaintiff’s complaint'set[] forth allegations regarding the formulation of its [products], as well a
customer lists and other information used to market [its produtdsht *3.

The district couralso noted that the definition of a trade secret under the DTSA is broad and
includes”information that derives independent economic value from not being generally laown t
or ascertainable by other persons, that is the subject of reasonable ®ffortaintain the
informatioris secrecy. Id.1® Notably, even if a compilation of information consists"ofadily
availablé information,“it may be protected as a trade secret given the difficulty and expense of
compiling the informatiori.360 Mortg. Grp., LLC v. Homebridge Fin. Servs., IiNn. 1400847,

2016 WL 900577, at *4 (W.D. Tex. Mar. 2, 2016) (citibgecon Indus. v. Am. Stockman Tag, Co.
713 F.2d 1174, 1179 (5th Cir. 1983)).

In this caseCLS allegesMr. Rulh “accessed CLSproprietary and confidential electronic
datd including Plaintiffs financial statements, customer lists, and sales records, whidteion
Plaintiff's “secure and protected computer systdra.Doc. 98 at 1 98. Moreover, Plaintiff alleges it
“maintains its Confidential Information as confidential within CLS@wek not share this information
outside of CLS,R. Doc. 98 at | 38, which Plaintiff alleges makes the informakigily valuabl€.

Id. at § 39. Finally, Plaintiff alleges ‘iderives a competitive advantage and independent economic
value, both actual and potential, from the Confidential Inftiona because the Confidential

Information is not generally known to the public or to others who can obtain ecovelome from its

3See also SPBS, Inc. v. Mohlslp.18-391, 2018 WL 4185522, at *4 (E.D. Tex. Aug. 31, 2018) (finding pricing,
contracts, customer lists, and client cotgamere trade secret®RG Insurance Solutions, LLC v.@nnell No. 16
2448, 2017 WL 7513649, at *8 (N.D. Tex. July 18, 2017) (finding plaintiffs had statadawhder the DTSA based
on the allegation defendant had stolen their client MigsionMeasurement Corp. v. Blackbaud, In216 F. Supp.
3d 915, 92621 (N.D. Ill. 2016) (holding that a complaint was welkkaded when it identified the purported trade
secrets as includintbusiness models, . . . business plans, and product developmeh}.plans
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disclosure or ustld. at{ 39.CLS has substantiated each of these allegations.

With respect to Mr. Rulls assertion that CLS has no evidence that its customer and revenue
lists held independent economic val@.S offersthe deposition testimony of its corporate officer,

Mr. Sens. Mr. Sentestified that the CLS customer list, which includes corresponding reviemues
each customer, held an independent expowalue, explaining that IELS’ competitors were to
obtain the CLS customer list,

then thatwould give them a more competitive advantage on who to targesyif

were going to ge-seriously go after my business. Just lika lirand new statp

was tocome up and have my customer Wsth my revenues since the start of the

company, theye going togo, yep, this is where we going first.

R. Doc. 2524 at 11.Although Mr. Rulh states in his affidavit that CLEvenues are generally
known, Mr. Sensestified they are not. Thus, there exists a genuine issue of material fact as to
whether the CLS customer and revenue lists have independent economic value.

Finally, Mr. Rulh contends CLS has no evidence it made reasonable efforts to protect its
trade serets.In opposition, CLS again points to the deposition testimony of its corporater pffice
Mr. Sensld. In his deposition, Mr. Sertsstified that: (1) CLSfinancial records were stored in
an electronic system, (2) the system is passyootected, (3) themployees with access executed
confidentiality agreements, in which the employees acknowledged that the atibormvas
protected, and (4) that CLS specifically instructed Ms. Janet Pipitone, who Whr.a@mits
provided him with CLSalleged trade secsetthat she was not permitted to provide any financial
information to Mr. Rulhld. at 29-32.

This testimony, which contradicts Mr. Ridhassertion to the contrary, is sufficient to create
a genuine issue of material fact as to whether CLS took suffisieps to keep its confideak

information a secreCheckPoint Fluidic Sys. Intv. GucciongNo. 164505, 2012 WL 3579838, at

*17-18 (E.D. La. Aug. 17, 2012) (holding thatequiring employees to sign a confidentiality
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agreement as a condition of employment, by password protecting certfadeictal and proprietary
information and limiting access to those passwords, and by requoirfgientiality agreements
before disclosingtrade secrets constituted reasonable efforts to protect tradesecret

It is undisputed that Mr. Rulh tooELS’ customer list Whether CLS’ customer list
constitutes a trade secret and the extent to which CLS kept its customeetisttassa question
of fact inappropriate for a determination on summary judgngad.Rubyl|Pper Café v. Belou
No. 181548, 2019 WL 1254897, at *6 (E.D. La. Mar. 19, 2019) (quadiihgckPoint Fluidic Sys.
Int’l, Ltd. v. Gucciong888 F. Supp. 2d 780, 796 (E.D. La. 201®neida Grp., Inc. v. Steelite
Int'l U.S.A., Inc. No. 17957, 2017 WL 6459464 at 2@ (E.D.N.Y. Dec. 15, 2017) (collecting

cases). Moreover, there exists a genuine issue of material fact as to V@iesheustomer and

revenue lists derived independent economic value and the extent to which CLS took stgps to kee

these listsacret.Thus, Mr. Rulh is not entitled to summary judgment on this basis.
b. Misappropriation of the Trade Secret
Mr. Rulh next argues CLS has no evidence he misappropriated the alleged drate se

The DTSA defines‘misappropriationas:

(A) acquisition of a trade secret of another by a person who knows or has reason to know

that the trade secret was acquired by improper means; or

(B) disclosure or use of a trade secret of another without express or implied cgnaent b

person who—
(i) used improper mes to acquire knowledge of the trade secret;

(i) at the time of disclosure or use, knew or had reason to know that the knowledge of

the trade secret was

(I) derived from or through a person who had used improper means to acquire the

trade secret;

(1) acquired under circumstances giving rise to a duty to maintain the secrecy of the

trade secret or limit the use of the trade secret; or

(111) derived from or through a person who owed a duty to the person seeking relief

to maintain the secrecy of the trade secret or limit the use of the trade secret; or

(iif) before a material change of the position of the person, knew or had reason to know

that—
(I) the trade secret was a trade secret; and
(I knowledge of the trade secret had been acquired by accident or mistake . . . .
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18 U.S.C. 8§ 1839(5). The statute further defines improper means as incfimieach or
inducement of a breach of a duty to maintain secreédy8 1839(6)(A).

In his motion for summary judgment, as in his mot@dismissMr. RulhargueCLS has no
evidencenetook trade secrets by improper means, as héavgaably . . . still a member of CLR.
Doc. 2391 at 23; R. Doc. 102 at 15. In opposition, Plaintiff submits that, at the tivive Rulh took
the documents, he had no authority to doRsoDoc. 252 at 16The Court previously held this
allegation was sufficient to overcome Mr. Rsglimotion to dismis®R. Doc. 126t 9. At the summary
judgment stageCLS hassubstantiated that allegation with competent evidgomating to, among
other pieces of evidence, amail Mr. Rulh sent to Mr. Morris Kahn, in which Mr. Rulh state$hael
Ms. Janet [Pipitone] pull recent numbers for TD and @k$ dont have access anymatdR. Doc.
252-11 (emphasis added). Thus, there is a genuine issue of materialttaatreetheMr. Rulh“hdd]
reason to know that the trade secret was acquired by improper’ roetvait was“derived from or
through a person who owed a duty to the person seeking relief to maintain the secreapadéthe t
secret or limit the use of the tradecset” 18 U.S.C. 8§ 1839(5)(A), (B){i(lll). As a resultthe
Court findsa genuine issue of material fact as to whether Mr. RulappropriatedCLS’ trade
secrets as defined by the DTSA.

Becausehere exists a genuine issue of material fact as to whether CLS vath®DTSA'S
essential elements, the Cowitl deny Mr. Rulis motion for summary judgment with respect to
this claim

3. Louisiana Uniform Trade Secrets Act

Mr. Rulh next contends CLS has no evidence upon which a jury could base a finding that

Mr. Rulh violated the LUTSA. R. Doc. 23D at 26. However, Mr. Rulh states the ésafor this

argument is the same as his argument that ItdsSno evidence upon which a jury could base a
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finding thathe violated the DTSAM. at 26-27. As a result, the Courildeny Mr. Rulhis motion
for summary judgment with respect@.S’ LUTSA claim.
4. Computer Fraud and Abuse Act

Mr. Rulh next moves for summary judgment on CL&FAA claim. He argueshe
allegations CLS brings in its second amended complaintcmeclusory” and that the record
shows CLS clearly cannot support a cognizable loss under the CHRAADoc. 2391. Much like
his argument for why he is entitled to summary judgment on ©OSA claim, Mr. Rulh again
largely recasts the arguments this Court already rejected in his motion to dismiss

As the Court previously explained, the CFAA prohibits unauthorized acce$priected
computer,”as defined by 18 U.S.C.A. § 1030(e)(2), for the purposes of obtaining information,
causing damage, or perpetratifngud, 18 U.S.C. 8§ 1030(a)(2). The CFAA defirfpsotected
computer’as“a computer . . . which is used in or affecting interstate or foreign commerce or
communication.”18 U.S.C.A. 8 1030(e)(2)(B):Pleading specific facts that the defendant
accessed a computer connected to the internet is sufficient to establish that sedazmeputer
was'‘protected” Merritt Hawkins & Associates v. Gresha@#8 F. Supp. 2d 671, 674 (N.D. Tex.
2013) (citingUnited States v. Trotted78 F.3d 918, 921 (8th Cir. 20QAplding that the accessed
computer was'protected” because defendantidmitted the computers were connected to the
Internet’); Becker v. TocaNo. 077202, 2008 WL 4443050, at *5 (E.D. La. Sept. 26, 2008)
(finding the plaintiff sufficiently pleaded the computer wasotected because he claimed
“computers were connected to the intér)et

To prevail on acivil CFAA claim, a plaintiffmustprovethat one of the first five factors
listed in 18 U.S.C. § 1030(c)(4)(A)(i) is prese®eel8 U.S.C. § 1030(g). lthis case, CLS alleges
the first factor, a“loss” during a oneyear period of at least $5,000 in valuBee §

1030(c)(4)(A)()(1).“Loss is defined under the CFAA as:
26



any reasonable cost to any victim, including the cost of responding to an offense,

conducting a damage assessment, and restoring the data, program, system, or

information to its condition prior to the offense, and any revenue lost, cost incurred,

or other consequential damages incurred because of interruption of service.

18 U.S.C. § 1030(&)1).

In this case, ®he did in his motion to dismiss, Mr. Rudlgues CLSCFAA claim fails,
as CLS has no evidence it suffered an interruption in service as a result of Ms Relf.
Moreover, Mr. Rulh contends thaglthough CLS spent money arcompany to forensically look
at all previous and current defendardesmputers, CLS did not hire a company to lookChE’
own computer to determine if there was any damiaggeDoc. 2391 at 29. In opposition, CLS
argues the Court has already rejected RUIN's interruption of service argument and that CLS
has evidence demonstrating that it sustained a loss in excess of $5,000 in investighting a
responding to Mr. Rulh’s unauthorized access. R. Doc. 252 at 19.

As the Court explained in its order denying Mr. Rslmotion to dismissseveral of our
sister circuits have held that the plain language of the statutory definitlades two separate types
of loss: (1) reasonable costs incurred in connection with such actigties@onding to a violat
assessing the damage done, and restoring the affected data, progeam @ystformation to its
condition prior to the violation, as Plaintiff alleges here; and (2yewsnue lost, cost incurred, or
other consequential damages incurred becauset@fruption of serviceSee Brown Jordan
International, Inc. v. Carmicle846 F.3d 1167, 117434 (11th Cir. 2017)Yoder & Frey Auctioneers,
Inc. v. EquipmentFacts, LLG74 F.3d 1065, 107#34 (6th Cir. 2014)A.V. ex rel. Vanderhye v.
iParadigms, LLC562 F.3d 630, 646 (4th Cir. 2008ge alsd.8 U.S.C. § 1030(e)(11). Because the
statute is written in the disjunctive, it is only the second type of losstates a plaintiff tprove

its losses resulted from an interruption in service. On the othey thenfirst type of loss may be

proven independent of an interruption of service. In suhhoss includes the direct costs of
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responding to the violation in the first portion of the definition, and consequdgnti@ges resulting
from interruption of sefi¢e in the secondBrown 846 F.3d at 1174.

In its opposition to Mr. Rufls motionto dismissCLS made plain that it alleges a loss of the
first type.Now on summary judgment, CLS provides evidence to substantiate its allegation. For
example,CLS offers the declaratiorof Mr. Sens, who states,To date, CLS has incurred
substantial expense, exceeding $20,000.00 in obtaining . . . forensic examinattions”

(1) the CLS owned desktop computer used by Janet Pipitone prior to her

termination, (2) the CLS owned desktop computer used by Shawana Harris prior to

her termination, (3) the CLS owned laptop used by Ms. Harris prior to her
termination; and (4) the CLS owned laptop used by Mr. Rulh prior to his expulsion
from CLS.
R. Doc. 2528 at 3. Thus, the Couiihds there is a genuine issue of material fact agwether the
forensic examinations of these computers were conductéespon[se] to the violatiGnand
whether CLS actually incurred these costs. As a result, the Court condludigih is not entled

to summary judgment 0GLS CFAA claim.

5. Louisiana Unfair Trade Practices Act and CLS’ Claims for
Conversion, Fraud,and Breach of Fiduciary Duty

Finally, Mr. Rulh argues CLS has no evidence it has suffered any damages as a result of
his alleged conversion, fraud, breach of fiduciary duties, or alleged violations diifeAL R.
Doc 2391 at 30-31; R. Doc. 273 at-&. He submits;CLS has stipulated that it has suffered no
recoverable damages arising from these alleged acts, and, consequerdlyathes are not
justiciable and must also suffer dismiss&. Doc. 2391 at 1. As Mr. Rullsubmits CLS has not
suffered any damages in the form of lost revenues, lost profits, or othériagskas borne his
burden on summary judgment with respect to these claims, thereby shifting the burd&nltb CL
at 30-31. CLS offers no opposition to this contention. As a result, the Court will grant Mr. Rulh

summary judgment with respect to these claims.
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IV.  CONCLUSION

For the foregoing reasons;

IT IS ORDERED that Defendant Donald Rule Motion for PartiaSummary Judgment
R. Doc. 209be and hereby BENIED.

IT IS FURTHER ORDERED thatthe Motion for Partial Summary Judgment filed by
Plaintiff Complete Logistical Services, LL.®. Doc. 229beGRANTED in part andDENIED in
part.With respect t€CLS request that the Court haldat, ‘in the event Mr. Rulh is . . . entitled to
any increase in his expulsion price, any increased expulsion price must be paahthly
installment, over a term not to exceed 120 months, and evidenced by a promissory notegds requir
by the plain terms of the [CLS] Operating Agreemdéhe motion iSGRANTED. The motion is
DENIED in all other respects.

IT IS FURTHER ORDERED thatCLS’ motion to Exclude the Testimony of Mr. Athen
M. Sweet,R. Doc. 231 be GRANTED in part andDENIED in part. With respect tany legal
opinions interpreting the CLS Operating Agreement offered by Mr. Sweetmtimn is
GRANTED. The motion iDENIED in all other respects.

IT IS FURTHER ORDERED that Mr. Rultis Motion for Summary Judgment, R. Doc.
239, beGRANTED in part andDENIED in part. With respect taCLS' claims forconversion,
fraud, breach of fiduciary duty, and violations of the LUTPA, the masdBRANTED. With

respect to all other claims, however, the motsoRENIED.

New Orleans, Louisiana on this ? of June, 2019.

Eldon E. Fallon
U.S. District Court Judge

29



