Nader et al v. St. Tammany Parish School Board Doc. 40

UNITED STATES DISTRCT COURT
EASTERN DISTRICT OH.OUISIANA

BENJAMIN NADER, a minor child, CIVIL ACTION
by and with his parent&T AL.

VERSUS NO.18-3861
ST. TAMMANY PARISH SCHOOL SECTION “R” (3)
BOARD

ORDER AND REASONS

Before the Courtare the parties’ dueling motions for summary
judgment on plaintiffs’ claim for attorneys’ feesder the Individuals with
Disabilities Education Act (IDEA). The Courfinds thatplaintiffs are not
entitled to attorneys’ fees under the IDEAM therefore grants defendant’s

motion for summary judgment and denies plaintiffisstion.

l. BACKGROUND

A. ThelDEA

This case arises out @h IDEA complaint and due process hearing
against defendant St. Tammany Parish School Béarthe IDEA “is a

Spending Clause statute that seeks to ensure ihtchildren with

1 R.Doc. 192 at2 1 5; R. Doc. 21at 19 5.
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disabilities have available to them a free apprafgipublic education.”
Schaffer v. Weast546 U.S. 49, 51 (2005) (quoting 20 U.S.C. §
1400(d)()(A)). To receive federal funding under the Act, each estatust
comply with certain conditions, including procedusafeguards set forth in
8 1415. See20 U.S.C. § 1412(a), (a)(6A. One of these conditions is that
each state must allow “any party to present a cammpl . . with respect to
any matter relating to the identification, evalwatj or educational
placement of [a] child, or the provision of a frag@propriate publiceucation
to such child.”ld. 8 1415(b)(6)(A).If the matter cannot be resolved through
an informal meeting, complaining parents have atrig an “impartial due
process hearing” conducted by a state or local atdaecal agency, as
provided by state lawld. 8 1415(f)(1)(A), (f)(B)(ii). The IDEA also permits
a prevailing party infhatdue process hearing to recover its attorneys’lses
bringing a subsequent action in federal col8eed. 8 1415(i)(3).

B. Factual Background

Plaintiff Benjamin Nader isa student with disabilitiesn the St.
Tammany Public School Systeand the son of plaintiffs James and Michelle
Nader?z On October 20, 2017, James and Michdlader filed a special

education due process remiepursuant to the IDEAand Louisiana’s

2 R.Doc.192at1M 1-2 R. Doc. 211 at 19 1-2.
2



implementing regulations, to determine whether deferidaactions or
Inactions violatedBenjamin’s rights to a free appropriate public eatien 3
A hearing on this request was conducted from Februf to 22, 2018,
before Administrative Law Judge Williatd. Cooperlll. 4

James Nader served as lead counsel during thesdnadmtive
proceedings. James Nader is a practicing attorney, licensedanisiana,
Texas, and Oklahoma, and is a shareholder andtdired¢ the law firm of
Lobman, Carnahan, Batngelle & Nader in New Orleans.Sarah Didlake,
an associate attorney at Lobman, Carnahan, BatgelWa & Nader also
provided legal services in connection with Benjaimirmdministrative
proceeding.

On March 12, 2018, Judge Cooper issued a writtecisimn and Order
onthedue process requestHe held that defendartaddenied Benjamin
“a free and appropriate public education by segregating him arat

accommodating or modifying his school work or stuglydes in a manner

3 R. Doc. 192 at 2 1 5; R. Doc. 21at 19 5; R. Doc. 193.

4 R. Doc. 195 at 1.

5 R. Doc. 281at 2 { 5R.Doc. 197 at 2 (affidavit of James Nader).

6 R. Doc. 197 at 1.

7 SeeR. Doc. 198 at 1(affidavit of Sarah Didlake)R. Doc. 1910 (billing

records from Lobman, Carnahan, Batt, Angelle & Nadadicating that
Didlake billed time for services provided in contiea with the
administrative proceedings).

8 SeeR. Doc. 195.



reasonably calculated to ebpla him to receive educational benefitsJudge
Cooper ordered defendant to provide Benjamin withriculum specialists
in social studies and science whowid, in a timely manner, “accommodate
and modify each week’s school work and study guides

On April 11, 2018, plaintiffs filed tis complaint,statingthat as the
prevailing parties in the administrative proceedinthey are entitled to
attorneys’fees under the IDEA.Plaintiffs and defendants now both move

for summary judgment oplaintiffs’ claim .12

II. LEGAL STANDARD

Summary judgment is warranted when “the movant shtivat there
IS no genuine dispute as to any material fact daralmhovant is entitled to
judgment as a matter of law.” Fed. R. Civ. P. 56¢&F alsdCelotex Corp. v.
Catrett, 477 US. 317, 32223 (1986) Little v. Liquid Air Corp, 37 F.3d 1069,
1075 (5th Cir. 1994). When assessing whether putes as to any material
fact exists, the Court considers “all of the evidein the record but refrain|[s]

from making credibility determint@éons or weighing the evidenceDelta &

9 Id. at 3.
10 Id. at 19.
11 R. Doc. 1.

12 R. Doc. 19; R. Doc. 27.



Pine Land Co. v. Nationwide Agribusiness Ins.,G30 F.3d 395, 3989
(5th Cir. 2008). All reasonable inferences arewvdrain favor of the
nonmoving party, but “unsupported allegations ofidafvits setting fori
‘ultimate or conclusory facts and conclusions a¥lare insufficient to either
support or defeat a motion for summary judgmen®&alindo v. Precision
Am. Corp, 754 F.2d 1212, 1216 (5th Cir. 198%ge also Little37 F.3d at
1075. “No genuine dispetof fact exists if the record taken as a wholeldou
not lead a rational trier of fact to find for th@emmoving party.” EEOCv.
Simbaki, Ltd, 767 F.3d 475, 481 (5th Cir. 2014).

If the dispositive issue is one on which the movpegty will bear the
burden of proof at trial, the moving party “mustee forward with evidence
which would entitle it to a directed verdict if thevidence went
uncontroverted at trial.Intl Shortstop Inc. v. Rally’s, Inc.939 F.2d 1257,
1264-65 (5th Cir. 1991finternal citation omitted). The nonmoving pargnc
then defeat the motion by either countering withdewnce sufficient to
demonstrate the existence of a genuine dispute afenmal fact, o by
“showing that the moving party’s evidence is so ehé¢hat it may not
persuade the reasonable fdictder to return a verdict in favor of the moving

party.” Id. at 1265.



If the dispositive issue is one on which the nonimgwarty will bear
the burda of proof at trial, the moving party may satisfg iburden by
pointing out that the evidence in the record iqiffisient with respect to an
essential element of the nonmoving party’s clai®ee Celotex477 U.S. at
325. The burden then shifts to theonmoving party, who must, by
submitting or referring to evidence, set out spediécts showing that a
genuine issuexists. See idat 324. The nonmovant may not rest upon the
pleadings, but must identify specific facts thataddish a genuine issuer
trial. See, e.g.d.; Little, 37 F.3d at 1075 (“Rule 5 andatedhe entry of
summary judgment, after adequate time for discoveng upon motion,
against a party who fails to make a showing sudfiti to establish the
existence of an element essetp that party’s case, and on which that party

will bear the burden of proof at trial.” (QuotirGglotex 477 U.S. at 322)).

1. DISCUSSION

The IDEA stateshat“[i]n any action or proceeding brought under this
section, the court, in its discretion, mawyard reasonable attornéyses as
part of the costs. .to a prevailing party who is the parent of a childh a
disability.” 20 U.S.C.8 1415(1))(3)(B)(i)(I1) Defendant does nabntestthat

the Naders werthe “prevailing party”in the administrative procieg. The



parties instead dispute whetHarprevailing party who if§a] parent’'may be
awardedattorneys’fees when that parent served as hisisiHéad counsel.
The parties further dispute whethdamtiffs can recover attorneys’ fees in
connection with Didlake’s legal services.

A. James Nader

The Second, Third, Fourth, and Ninth Circuits dre onlycircuits that
have addressed whethen attorneyparent whoappearedon his child’s
behalfin an IDEAproceeding can recover attorneys’ fees as a pilagil
party. See Ford v. Long Beach Unified Sch. Digt61 F.3d 1087 (9th Cir.
2006);S.N. ex rel. v. Pittsford Cent. Sch. Dj<t48 F.3d 601 (2d Cir. 2006);
Woodside v. Sch. Dist. Of Phila. Bd. of EJ@el8 F.3d 129 (3d Cir. 2001);
Doe v. Bd. of Educ. of Balt. Cty165 F.3d 260 (4th Cir. 1998). Each held that
the attorneyparent could not recover attorneys’ fedsl. No court in this
district has addressed this question.

In Doe, the Fourth Circuit gounded its decision in an application of
Kay v. Ehrler 499 U.S. 432 (1991). IKay, the Supreme Court held that a
pro seplaintiff who is an attorney cannot be awarded attgy’s fees under
the feeshifting provision of the Civil Rights Attorney'seésAwards Act, 42
U.S.C. §1988(b)See499 U.S. at 437. The Supreme Court reasoned teat t

“overriding statutory concern” in the feghifting provision was to “obtain(]



independent counsel for victims of civil rights Mtions.” Id. According to
the cairt:
Arule that authorizes awards of counsel feegrimselitigants—
even if limited to those who are members of the-bhaould
create a disincentive to employ counsel wheneveh suplaintiff
considered himself competent to litigate on his &é&h The
statutory policy of furthering the successful prosgon of

meritorious claims is better served by a rule teegates an
incentive to retain counsel in every such case.

Id. at 438.

TheDoecourtbegan by notinghatthe fee shifting statute assue in
Kay was worded similarly to the attorneys’fees promsin the IDEA at the
time Doewas decided3 Doe, 165 F.3d at 26Zompare42 U.S.C. §1988(b)
(“the court, in its discretion, may allow the préweag party . .. a reasonable
attorney’s fee as part of the costsi)ijth 20 U.S.C. § 1415(e)(4)(B)2004)
(“the court, in its discretion, may award reasoreaditorneys’ fees as part of
the costs to the parents or guardian of a chilgouth with a disability who
Is the prevailing party”). The courtthen acknowledgethat Kay’s holding
was not directhyapplicable to theDEA's attorneys’ fees provision, because

attorneyparents in IDEAadministrative proceedings werelit@gatingpro

13 The IDEA attorneys’ fees provision was amended 02 to the
current text, which controls this actionSeelndividuals with Disabilities
Education Improvement Act of 2004, Pub.No. 108-446, 118 Sat. 2647.
That amendment became effective on July 1, 209ée id.
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se See Doel65 F.3d at 263 Though parents have some rights under the
IDEA, the child, not the parents, is the real pairtyinterest in any IDEA
proceeding.”). But the court nonetheless reasonledt Kay “ha[d]
relevance,” because “[llike attorneys appeanirg se attorneyparens are
generally incapable of exercising sufficient indadent judgment on behalf
of their children to ensure that reason, ratheartlemotion,]’ will dictate

the conduct of the litigation.Id. (quotingKay, 499 U.S. at 437)The Fourth
Circuit thus oncluded that the reasoning Kay applied to the IDEA
attorneys’ fees provisiorand that attorneyparentswere barred from
recovering attorneys’feasnder the statuteld.

The Second, Third, and Ninth Circuits similarly fodi that although
attorneyparents in IDEA proceedingswere not litigatingpro se the
reasoning irKay was still applicable They heldthat attorneyparents were
thereforecategorically barred from recovering attorneys&egee Forgd461
F.3d at 1091 (“Like an attorney appearp se a disabled child represented
by his or her parent does not benefit from the meégt of an independent
third party.”);S.N, 448 F.3d at 603 (“Arule that allows pareattorneys to
receive attorneys’ fees would discourage the emmpkayt of indepedent
counsel.”);Woodside 248 F.3d atl31(agreeing withDo€s reasoning that

‘the danger of inadequate representation is astgmb@n an emotionally



charged parent represents his minor child as whenparent represents
himself”).

The Court finds thereasoning in these othecircuit decisions
persuasive The decisions rest on the premigeat the Supreme Court’s
analysis inKay guides theinterpretation of the IDEA. Indeed, the Fifth
Circuit recently recognized the primacy &ay in interpreting feeral
statutes with attorneys’fees provisionSee Gahagan v. U.S. Citizenship &
Immigration Servs.911 F.3d 298 (5th Cir. 2018)Ln Gahagan the Fifth
Circuit addressed whether an attorney appeapirgsecould recover his
attorneys’ fees under the Freedom of Informationn &OIA). 911 F.3d at
300. The panel ruled thatay should be read as overruling a 1983 Fifth
Circuit decision holding that attorneys appearnmg secouldin factrecover
attorneys’ fees under FOIASee Gahagan91l F.3d at 300 3; Cazalas v.
DOJ, 709 F.2d 1051 (5th Cir. 1983). ThHeahagancourt reasoned that
FOIAs attorneys’ fees provision and the provisiong 1988b)—which was
the subject ofKay—were substantially similar in wording, and that the
Supreme Court has repeatgdinstructed the lower courts “to apply
consistent interpretations to federal fgleifting statutes.” Gahagan 911

F.3d at 30304.

10



Thus, the Fifth Circuit has instructed the lowencts to apply the
Supreme Court’s interpretation iKay to feeshifting statutes that are
similar to 8 1988(b). Theurrentattorneys’ fee provision in the IDEA is
indeed worded similarly to § 1988(b)See20 § 1415(1))(3)(B)(i)(1) (2005)
(“the court. . .may award reasonable attornefges as part of the costs.
to a prevailing party who is the parent of a civilidh a disability); 42 U.S.C.

8§ 1988(b) (“the court . . . may allow the prevailipgrty . . . a reasonable
attorney’s fee as part of the costs”). The pransin the ICEA should
therefore be viewed as an attempt by Congresscenitivize parties to retain
independent, thirgparty counsel for due process hearingay, 499 U.S. at
438; Gahagan 911F.3d at 30-®4. The Court agrees with the Second, Third,
Fourth, and Ninth Circuits thdb best actuate this congressional intehg
IDEA should be interpreted as barring attorfparents from recovering
attorneys’ fees. See Forg 461 F.3d 1087S.N. ex rel. 448 F.3d 601,
Woodside248 F.3d 129Doe, 165 F.3d 260. Theupreme Court hastated
that“[w]ithout question a parent of a child with a disbty hasa particular
and personal interesh fulfilling 'our national policy of ensuring equity of
opportunity, full participation, independent livingand economic self
sufficiency for individuals with disabilities.Winkelman v. Parma City Sch.

Dist., 550 U.S. 516, 529 (2007) (quoting 20 U.S.C. 8Qé4)(1)) (emphasis

11



added). Thabbviouspersonal interespreventsan attorneyparentfrom
having the “emotional detachment” necessary to m®vhis child with
effective representationS.N, 448 F.3d at 603An interpretation that bars
attorneyparentsfrom recovering attorneys’ feetherefore bolstersthe
statutory policy behind thEDEA's fee-shifting provision4

The kasis for concluding that the IDEA does rpErmit this recovery
has only become stronger sin2ee, WoodsideS.N, andFord were decided.
There have been twootabledevelopments in the IDEA since then. First, in
Winkelmanr—which was decided one year after the most recenthee
decisions-the Supreme Court ruled that the IDEA grants pasent
‘“independent, enforceable rights” that “encompdssdntitlement to a free
appropriate public education for the parents’ chiiléVinkelman 550 U.S.
at 533. This decision allows neattorney parents to appear in IDEA
proceedingPro seto prosecute IDEA claims on their own beh&¥ee id at
535. By holding that parents have enforceabletaginder the IDEA, the

Supreme Courblurredthe line between whether an attoraggrent is truly

14 Because the Court’s holding is based upon an inttgtion of the
IDEA, this blanket bar on attorngyarentsrecovering attorneys’ fees must
apply even in instancesas is the case he—where the child was adequately
represented by his attorng@arent SeeFord, 461 F.3d at 1091 (noting that
‘on some occasions, attorngwarents will provide independent, reasoned
representation to their children,” but nonethelelslding that its
interpretation of the statute “will better serve Cong’@stentions”).

12



representingnly his child’s interests when appearing in IDEA prodieags,
or if he is also representing his ownThe opinion suggests that those rights
are necessarily intertwined. If the attoyagarentis necessarily vindicating
his own interests when appearinghrs child’s IDEA proceedingthenthe
reasoning irkay is directly applicablé¢o the IDEA

Secondgeach ofDoe, WoodsideS.N, andFord applied the previous
version of the IDEA attorays’fees provisiori¢ The earlierversion provided
that the court had the discretion ward reasonable attornéjses as part
of the costs to the parents or guardian of a childjouth with a disability
who is the prevailing party.20 U.S.C. § 141)(4)(B) (2004).The Fourth
Circuit in Doenotedthat the wording of this provision suppeda reading
that an attorneyparent does not represent himself when he pursDE#|

services in a due process hearinDoe, 165 F.3d at 26:53. The court

15 This line is particularly blurry in this case. Thecord hereis
ambiguous as to whether James Nader was himsalfty im the due process
hearing The formal request for a due process hearing thatNaders filed
does not clearly state whether they themselves warties. SeeR. Doc. 19
13. The appearances page in the transcript fofitbteday of hearings states
that James Nader was appearffor the minor childand parents R. Doc.
26-4 at 3 (emphasis added). But in his Decision amde® Judge Cooper
stated that James and Michelle Nader ‘requeste@arihg on behalf of
[their] minor child.” R. Doc. 1% at 2.

16 S.N.andFord were oth decided after the IDEAwas amended in 2004,
but each still applied the prior version of the ywsmon, which was in effect
when the district courts rendered their decisioB88eS.N, 448 F.3d at 602
&n.2; Ford, 461 F.3d at 1090.

13



emphasized that “by providing fees to the paresftachild or youth with a
disability who is the prevailing party the provision makes clear that the
“party” who is the focus of thprovisionis the child, not the parentd. at
263 (quoting20 U.S.C § 1415(e)(4)(B) (2004)) (emphasis in originaBut
the current IDEA provides that a court “may awaehsonable attorneys’
fees .. 1o a prevailing party who is the parepof a child with a disability
20 U.S.C81415()(3)(B)(1)(1)(2005)(emphass added). This reformulation
indicates that the “party” who is entitled to anaa of attorneys’fees is the
parent not the child. Thus, the provision contemplatieat an attorney
parentis a party to the IDEA proceedings. If that is tteese, therKay's
holding would beardirectly on the Court’s interpretation of the IDEA, as
Gahaganinstructs it should

Finally, plaintiffs’ argument that regulatory guidee from the U.S.
Department of Education (DOE) requires a differeatcome is unavailing.
Plaintiffs point out that when the DOE promulgated rulesto implement
the 2004 amendmentef the IDEA, it noted that‘olne commenter
recommended that § 300.517(a)(1)(ii) and (iii) vised to refer to an
attorney of a parent or a parent because theeensany parents who are
attorneys representing their children in due predesarings.’Assistance to

States for the Education of Children With Disalelg and Preschool Grants

14



for Children With Disabilities71 Fed. Reg. 46540, 46708 (Aug. 14, 2006)
(codified at 34 C.F.R. 8§ 300.517)ln response to this commenha DOE
stated that itdeclindd] to add language to § 300.517(a)(1)(ii) to referato
parent who is an attorney, because the referen@ntattorney of a parent
would include anyone serving as an attorfield. (emphasis added)But
Section 300.517(a)(1)(ir—the focus of this passageorresponds to 20
U.S.C.814151)(3)(B)(i1)(11), which isa differentprovisionfrom the ondhat
permits a prevailing party pamé to recover attorneys’ feeslt instead
provides thathe court may award attorneys’fees “to a prevagilparty who
Is a State educational agency or local educatiagahcy against the attorney
of a parent who files a complaint or subsequentseaaf action that is
frivolous, unreasonable, or without foundation . .” 20 U.S.C. §
14150)(3)(B)()(I1). The phrase “an attorney of a parentthich the DOE
interpreted in this guidaneedoes not appear in the provisiailowing
prevailing party parents torecover attorneys’ fees See id. §
14151)(3)(B)()(1).

Plaintiffs do not cite any case where a federatriasor appellate court
addressed whethethis interpretation ofs 1415i)(3)(B)(i)(11) overruled
previous decisions that attorn@garents couldhot recover attorneys’ fees.

In fact, arcuit court decisions issued after August 14, 2648lee date of the

15



DOE’s guidance-have continued to reinforce the rule that attorpayents
cannot recover these feeSee e.g, Weissburg v. Lancaster Sch. Djs891
F.3d 1255, 126661 (9th Cir. 2010) (holding that attorngyandparents who
represent their grandchildren in IDEA proceedingaynmnecover attorneys’
fees, but citind~ord, S.N, WoodsideandDoein reaffirming that attorney
parents may not recoveRardini v. Allegheny Intermediate Un%24 F.3d
419, 42325 (3d Cir. 2008) (reaffirming that/ oodsideprecludedattorney
parents from recovering attorneys’ fee¥gn Duyn v. Baker Sch. Dist. 5J
502 F.3d 811, 826 (9th Cir. 2007) (“The Districtroectly argues, however,
that attorney’s fees should not be grante@aoentattorneys who represent
their children in IDEA proceedings.” (citingord, 461 F.3d at 1090)
(emphasis in original)). Plaintiffs suggest that these pestgust 2006
decisions do not bear on whether the DOB®erpretationupendedDoe,
Woodside S.N, and Ford, because theguidance“has simply not been
presented to or considered by the federal court8ut plaintiffs discount
the possibility that the DOE'guidancehas not come up in this context
becausen that guidancéhe DOE was ot actuallyinterpretingthe provision

allowing prevailing party parents to recover thaitorneys’ fees.

17 R. Doc. 26 at 4.
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In all, the Court finds that James Nader is notitéad to recover his
attorneys’fees under tHBEA.

B. Sarah Didlake

The partiesalsodispute whether plaintiffs can recover attornege'd
for legal services provided by Sarah Didlakéhe Court finds that plaintiffs
may not recover attorneys’ fees in connection vididlake’s legal services,
becausdahere is no genuine disputbat James Nader directed Didlake’s
work throughout the IDEA proceedingslames Nader states that he has
been practicing law for over 35 years and is a 8halder and Director at
Lobman, Carnahan, Batt, Angelle & NadérHe has also been an adjunct
professorof law at Tulane University for over fifteen yea¥s.Didlake is a
recent law school graduate who has been practiamgas an associate
attorney with Lobman, Carnahan, Batt, Angelle & iador approximately
two years?20

Allowing plaintiffs to recover attorneys’fees foxidlake’s legal services
would undermine the purpose behind barring attorpasents from
recovering attorneys’fees. Parents like Jamesaadho haethe resources

of a law firm attheir disposal, wuld be able to direct the work of junior

18 R. Doc. 197 at 1.
19 Id. at 2.
20 R. Doc. 198 at 12.

17



attorneys but still recover fees for those attosisgrvices.Theywould thus
not be incentivized to obtain an independent tipadty counsel to handle
their children’s hearing. A district court in the Southern District of New
York was faced with a similar attempt by a corperattorney to recover
attorneys’ fees under the Fair Credit Reporting factservices provided by
associates whose work he controlled and directeele Menton v. Experian
Corp., No. 024687, 2003 WL 21692820, at *3 (S.D.N.Y. July 21,03).
That court held:

Allowing [the plaintiff] to recover attorneéy fees simply because

he utilized the assistance of two associates in ¢berse of

litigating this matter would undermine the geakrrule

prohibiting attorneysfees forpro selitigants who are attorneys.

Here,[the plaintiff] is in control of this litigation, has appeared

at every hearing, and has signed every plead8imply because

he is fortunate enough have the resourcea #rge law firm,

including associate assistance, we will not allowmhto

circumvent the rationale underlying the rule prdhibg apro se
attorney from recovering his own fees.

Id. (internal citation omitted). As already address#tk rationale for wh
pro selitigants who are attorneys cannot recover attoshfes is equally
applicable to attorneparents in the context of the IDEA.

Like the attorney inMenton here there is no material dispute that
James Nader controlled the litigation during theEPproceedings and
directed Didlake’s actionsSee Baton Rouge Oil Chem. Workers Union v.

ExxonMobil Corp, 289 F.3d 373, 376 (5th Cir. 2002) (“In a bencialirthe

18



court has somewhat greater discretion to considetweight it will afford
the evideme than it would in a jury trial” (internal quotati marks
omitted))?! James Nader is a Shareholder and Director at laabhm
Carnahan, Batt, Angelle & Nader, while Didlake isjumior associaté?
Plaintiffs state in their statement of facts thamlkes Nader “served as lead
counsel” in the IDEA proceeding8. Indeed,James Nader states in an
affidavit that he “supervised” Didlak&. Two reports from a November 20,
2017telephone status conference in the IDEA proceedimggate that only
the Nadersand not Didlakeparticipated on behalf of Benjamin Nader.
Finally, Didlake’s subsidiary role in #hproceedingssfurthershownby the
fact that only James Nader appeared as counsekach day of the

hearings?®

21 R. Doc. 1 (no jury demand in plaintiffs’complain®. Doc. 7 (no jury
demand in defendant’s answer); R. Doc. 17 (no pleypnand in defendant’s
amended answerlR. Doc. 37 at 13 (parties stagim their joint pretrial order
that this is a nofury case).

22 R. Doc. 197 at 1; R. Doc. 198 at 12.

23 R. Doc. 281at 2 | 5.

24 R. Doc. 197 at 3.

25 SeeR. Doc. 212 at 1; R. Doc. 2B at 1.

26 SeeR. Doc. 214 (excerpted records from each dayloé due process
hearings); R. Doc. 2@ at 3 (appearances page for the due process lgsarin
indicating that “Lobman, Carnahan, Batt, Angell@peared “for the minor
child and parents,” and naming only James Naderthes individual
attorney).
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In all, plaintiffs areeffectivelyattempting to recover attorneys’fees for
any work performed by attorneys at Lobman, Carnal2att, Angelle &
Nader in connection with these IDEA proceedingsit Becausdhere is no
genuine disputéhat James Nader controlled that work, and becdasees
Nader is the parent of Benjamin Nader, plaintiffe aot entitled to recover

Didlake'sattorneys’fees under the IDEA.

V. CONCLUSION
For the foregoing reasondefendant’s motion for summary judgment
iIs GRANTED and plaintiffs’ motion for summary judgmtis DENIED.

Plaintiffs’complaint is DISMISSED WITH PREJUDICE.

SARAH S. VANCE
UNITED STATES DISTRCT JUDGE
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