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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF LOUISIANA

AMERICAN GENERAL LIFE CIVIL ACTION
INSURANCE COMPANY

NO. 18-4402
VERSUS

SECTION M (3)
JARONET S. WHITAKER

ORDER & REASONS

Before the Court is a motion by plaintiff American General Life Insurance Company
(“AGLIC") for summary judgment seeking a dachtion that it properly denied defendant
Jaronet S. Whitaker’s claim for proceeds underdhcidental death bditerider on the policy
insuring the life of her deceased son Armand Jarion Browhitaker opposes the motidmand
AGLIC filed a reply memorandu in further support of . Having considered the parties’
memoranda, the applicable law, and the rectivd Court finds thaAGLIC properly denied
Whitaker’s claim because Brown was the aggresstrdnncident that led to his death, meaning
that his death was not accidental.

l. BACKGROUND

This case involves an insurer seeking alatatory judgment thait properly denied

accidental death benefits to the beneficiafya life insurance policy. In 2012, Whitaker

obtained a life insurance policy and accidedidth benefit rider on Brown, and named herself

I R. Doc. 26.

2 R. Doc. 28. AGLIC’s motion was set for submission on August 29, 2019. R. Doc. 26-14. Ptosuan
Local Rule 7.5 of the United Statessbict Court for the Eastern Districtf Louisiana, which requires that a
memorandum in opposition to a motion be filed norldkan eight days before the noticed submission date,
Whitaker's opposition was due on August 21, 2019. Whitaker filed her deficient opposition on August 22, 2019,
and remedied the deficiency on August 27, 2019. R. Docs. 27 & 28. AGLIC urges the Court to not consider
Whitaker's untimely opposition. R. Doc. 31 at 1-8&lthough Whitaker was tardy in filing her opposition, AGLIC
was not prejudiced by the late filing because this Court granted AGLIC leave todpé/anemorandum. R. Docs.
30 & 31. Therefore, the Court will consider Whitaker’s opposition.

3R. Doc. 31.
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as the policy owner and beneficidryThe accidental death benefit rider provides that AGLIC
would pay Whitaker an extra benefitBfown’s death was caused by an accideficcidental
death” is defined in the policy as:
death that (a) resulted dotty, and independently ddll other causes, including
but not limited to disease or mental infirmity, or medical or surgical treatment
from accidental bodily injury sustainedhile the Covered Insured’s coverage
under this rider was in force; and (lonrred within 120 days after the injtfry.
The coverage is also subjeotthe following exclusions:
[AGLIC] will not pay any Accidental Death Benefit if the Covered Insured’'s
death is directly caused by accidenbaldily injury incurred by the Covered
Insured in an accident where the Covered Insured was operating any type of land,
water, or air vehicle whél having a blood alcohol conteat or above the level
made illegal by statute for the operation of such a vehicle or if the Covered
Insured’s death is caused or contributed to by:
@) intentional self-inflicted injury, while sane or insane;
(b) commission of or attempt twmmit an assault or felony;
(c) engaging in an illegal occupation;

(d) participation in an insurrectiar war, whether declared or not;

(e) an excitant, depressant, hallucinogearcotic or other drug, unless taken
as prescribed by a licensed physician; or

() flight in or descent from or witany aircraft in which the Covered Insured
was the pilot or a crew member, svgiving or receing training or
instruction or had any dutiés.
On January 23, 2017, Brown was shotl killed by a Kenner police officBrThe events
leading up to Brown’s death were explad by this Court in a prior order:
On the morning of January 23, 2017, at0Pla.m., the Kenner Police Department

received a call from Joshua Brown, JaiBnown’s half-brother. Joshua told the
dispatcher that his half-brother wasvieging a knife” at him when Joshua tried

4R. Doc. 1 at 2.
51d. at 2-3.

6 R. Doc. 26-9 at 28.
71d.
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to enter the house in which the brothersdedi Joshua later testified that when

he arrived home, Jairon weto the kitchen, releved a knife, and started
“showing” the knife to him. The brbers’ father, Armond Brown, Sr., who lived

in the same house, testified that when Joshua came home, Jairon “had a knife in
his hand[ ] and told Joshua to roll out.”

At least two Kenner policefficers arrived at the scene, spoke with Joshua, and
then approached the front door of the desce to attempt to make contact with
Jairon. When these attempts were @nsssful, the police officers told Joshua
that in order to get help for his brothée had to obtain an order for protective
custody from the Jefferson Parish coroner. Joshua left the residence with an
officer to sign the necessary paperwornkg @he coroner’s office issued the order

for protective custody shortly before 1:80n. The order authorized the police
officers to remove Brown from his honand take him to Ochsner Hospital in
Kenner for an immediate psychiatric examination.

More police officers had arrived at theese by the time the order was formally
issued. The officers established a secure perimeter around the house and an outer
perimeter on the street to controlffimand bystanders. Officer Ronnie Barger,

the Kenner SWAT team negotiator, first attempted to contact Brown by
telephone. When that proved unsuccessful, Officer Barger used a bullhorn to
attempt contact. Officer Barger asked®n to leave the residence and told him

that the police wanted to help him.

Members of the Kenner SWAT team then attempted to breach the front door of
the house in order to make visual contaith Brown. When the officers opened

the front door, they observed Brown starginear theloor with two knives in his
hands and in a “squatted” or “defensivatance. Some of the officers described
Brown as having a “thousand-yard” or “blank” stare on his face. The officers
instructed Brown to drop his knives, b did not comply. The officers then
fired sponge rounds and a Taser at Browhe sponge rounds hit Brown in the
thigh area but did not incapacitate hirihe Taser fire directly hit him, but it
likewise had little effect.

After these attempts to incapacitate Brown, the Kenner Police Department fired
tear gas into the house. Brown exited ffont door of the house shortly after the
officers deployed the tear gas. Heswwlding both knives and wiping his eyes
with his sleeves. A brick wall lines muci the Browns’ front yard. A footpath
extends from the Browns’ front door t® pedestrian gatéhat opens to the
sidewalk. Officers Romanand Brent Donovan were & the brick wall in the
front yard when Brown emerged from theuse. Both officers were to Brown’s
right and armed with rifles containidige ammunition. Officers Lewis Tusa and
John Cusimano positioned themselves dasthe gateway at the end of the
footpath, not protected bydhbrick wall. Neither officer was armed with lethal
ammunition — Officer Tusa had a Taser gun, and Officer Cusimano had sponge
rounds. There is inconsistent testimamgarding whether the pedestrian gate
was closed in front of Officers Tusand Cusimano when Brown emerged from
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the house. There is also inconsistestiteony regarding whether, if closed and
separating the officers from Brown, the psiri@n gate was locked so that Brown
would have been unable to opéto attack the officers.

Brown, armed with both knives, began tolkvdown the footpath toward Officers
Tusa and Cusimano, yelling bible verses. Officers Donovan and Romano walked
parallel to Brown alongside the brick W&o Brown’s right. The Kenner police
officers repeatedly ordered Brown toogr his knives, but he refused. Brown
stopped when he was about halfway betwi&erfront door and Officers Tusa and
Cusimano. The police officers continuedgiwe him verbal commands to drop
the knives. A short time later, Browortinued down the footpath. When he got
closer to them, Officers Tusa an@usimano each fired their non-lethal
ammunition. Shortly after they firedDfficer Romano fired multiple lethal
rounds, killing Brown. OfficeRomano testified that when he fired his weapon,
Brown’s arms were “near his side wittsthands out front,”rad both knives were
“vertical in the air.” Officer Romao further stated that Brown was not
attempting to strike Officer Tusa @usimano when he fired. Officer Donovan
testified that Brown was “within an arsireach” of the pedestrian gate when
Officer Romano fired. Joshua Brown tiied that at the time his brother was
shot he was about seven or eight feet ftbenfront gate where Officers Tusa and
Cusimano stood. Cynthia Morell, a neighbor who witnessed the incident, stated
in a sworn affidavit that Brown wasbBaut ten feet from the front gate.”

Photographs taken by the Kenner Crime Scene Technician show that one of

Brown’s knives was a stainless steel a&d kitchen knifewith a seven-inch

blade. The other knife was a stainlegebkitchen knife with a five-inch blade.

Brown v. Kenner Police Dep’'2018 WL 5251912, at *1-3 (E.D. La. Oct. 22, 2018) (Vance, J.)
(citations omitted) (“civil action no. 17-3445").

Civil action no. 17-3445 was a suit brought Bsown’s parents andbrothers against
Officer Romano and the City of Kenner asserstate law claims for wrongful death, survival,
and intentional infliction of emotional distress)d federal civil rightglaims under 42 U.S.C. §
1983. Brown v. Kenner Police Dep’2018 WL 5251912, at *3. TH&rown plaintiffs contended
that Brown was wrongfully shot drkilled without just causeld. On October 22, 2018, this
Court granted defendants’ motion for summary judgt holding that “Officer Romano’s use of

deadly force was not clearly unreasonable bexdgsreasonably feared that Brown posed an

immediate threat to the safetf Officers Tusa and Cusimano.ld. at *6. To reach this



conclusion, the Court examined the summary judgneeidence in the light most favorable to
the plaintiffs, which led to the following picture of the incident:

Officer Romano arrived at the sceradter being notified that Brown had
barricaded himself in his home, that Browas armed with two knives, and that
Brown was reportedly schizophrenidfficer Romano was aware that Kenner
police officers had fired non-lethal mumitis at Brown, but that those munitions
failed to incapacitate him. Officer R@mno then observed Brown, still armed with
two knives, leave his residence and haltingly walk down the footpath towards
Officers Tusa and Cusimano after the Kenpalice departmerdeployed tear gas
into his home. When Officer Romanoeill his weapon, Brown was ten feet from
Officers Tusa and Cusimano and advaggciarmed with two knives, and refusing
to comply with the officers’ repeatedmmands to drop his weapons. ... Officers
Tusa and Cusimano were positioned imragy behind a pedestrian gate that
Officer Romano believed would swing opand not protect the officers. Finally,
Officer Romano testified — and plaintiffeave not clearly reted with contrary
evidence — that Brown was holding the kisive front of his body with the blades
extended vertically.

Id. at *5 (citations omitted). Further, the Cbwoncluded that there could not be municipal
liability on the part of the Cityof Kenner in the absence afconstitutional violation, and it
declined to exercise supplemental juitsidn over the remaining state law claimd. at *9-10.

On February 1, 2017, AGLIC received Whitaker's notice of claim on Brown’s life
insurance policy. AGLIC paid the death benefit, birtvestigated Whitaker’s claim under the
accidental death benefit rid€.On August 3, 2017, AGLIC infored Whitaker via letter that it
was denying her claim under tlaecidental death benefit rider because Brown's death was
caused or contributed to by the commission ofatbempt to commit, an assault or feldny.
AGLIC noted that, although Brows’death certificate statesaththe manner of death was
homicide immediately caused klystant range gunshot woundsti® abdomen groin and lateral

hip, the police report r@aled that Brown was advancing toward officers while armed with

9R. Doc. 1 at 4.
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knives when the shooting occurred, thus predgd\GLIC’s liability under the accidental death
benefit ridert?

On March 29, 2018, Whitaker's counsel requested AGLIC reconsider its decision,
and threatened legal action if AGLIC didtnpay the accidentafleath benefit ride¥® In
response, on April 28, 2018, AGLI@d this action seeking a deddion that it properly denied
Whitaker’s claim®*

1. PENDING MOTION

AGLIC filed the instant motion for sumary judgment arguing #i the undisputed
material facts as explained Brown v. Kenner Police Dep’'2018 WL 5251912, at *1-3 (E.D.
La. Oct. 22, 2018) (Vance, J.), prove thatproperly denied Whitaker's claim under the
accidental death benefit rid€r.First, AGLIC contends th&rown’s death was not caused by an
“accident” under Louisiana law because Brown wha& aggressor in the confrontation that
culminated in his deatf. Second, AGLIC argues that tliminal acts exclusion applies
because Brown was engaged in an aggravassadult on a peace officer at the time of his
death!’

Whitaker argues that AGLIC’s motion igremature because there are outstanding
discovery issue¥ Whitaker thus contends that timeotion should be deed, or a ruling

deferred, until the discovery issues are resole@urther, Whitaker argues that both she and

21d.

BR. Doc. 1-3.

R. Doc. 1.

B R. Doc. 26-1.

161d. at 8-11.

71d. at 11-13.

¥ R. Doc. 28.

91d. at 3-5. Rule 56(d) of the Federal Rules of Civil Procedure provides that Hihmovant shows by
affidavit or declaration that, for spe@ifl reasons, it cannot present facts asdedp justify its opposition, the court
may: (1) defer considering the motion or deny it; (2) allow time to obtain affidavits or declarations or to take
discovery; or (3) issue any other appropriate order.” To obtain relief under Rule 56(d), yheppading summary
judgment must “set forth a plausible basis for believirat gpecified facts, susceptible of collection within a
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Brown'’s father testified in thepersonal injury suit that Browwas not a danger to anyone at the
time of his deatR?
1. LAW & ANALYSIS
A. Summary Judgment Standard

Summary judgment is proper “if the pleadings, depositions, answers to interrogatories,
and admissions on file, together witle affidavits, if any, show #t there is no genuine issue as
to any material fact and th#tte moving party is entitled to jadgment as a matter of law.”
Celotex Corp. v. Catretd77 U.S. 317, 322 (1986) (citing Fdrl. Civ. P. 56(c)). “Rule 56(c)
mandates the entry of summary judgment, atirquate time for disgery and upon motion,
against a party who fails to malkeshowing sufficient to establish the existence of an element
essential to that party’s case, and on which tinty péll bear the burden of proof at trialfd. A
party moving for summary judgment bears th#idh burden of demorngating the basis for
summary judgment and identifying those portiafighe record, discovery, and any affidavits
supporting the conclusion that there is genuine issue of material factd. at 323. If the
moving party meets that burden, then the nonnmpyiarty must use evidence cognizable under
Rule 56 to demonstrate the existenca genuine issue of material fadtl. at 324.

A genuine issue of material fact exist@ifeasonable jury couldtuen a verdict for the
nonmoving party. See Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1996). The
substantive law identifies which facts are materidl. Material facts are not genuinely disputed

when a rational trier of factoald not find for the nonmoving parupon a review of the record

reasonable time frame, probably exist and indicate how the emergent facts, if adduodtlemce the outcome of
the pending summary judgment motiorRaby v. Livingston600 F.3d 552, 561 (5th Cir. 2010) (quotation omitted).
Whitaker fails to include an affidavit or explain in any way exactly what she hopes to obtaidi§mwery and
how those facts would affect the pending motion. Moreover, considering the thexqlghation inBrown of the
facts surrounding Brown’s death, this Court is skepticat there are undiscovered facts relevant to the present
motion. Therefore, the Court denies Weker’s inadequate Rule 56(d) request.

201d. at 1-3.
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taken as a wholeSee Matsushita Elec. IndusoCLtd. v. Zenith Radio Corp475 U.S. 574, 587
(1986); Equal Emp’t Opportunity Comm’n v. Simbaki, L.td67 F.3d 475, 481 (5th Cir. 2014).
“[Ulnsubstantiated asseotis,” “conclusory allegations,” anderely colorable factual bases are
insufficient to defeat a ntimn for summary judgment.SeeAnderson 477 U.S. at 249-50;
Hopper v. Frank 16 F.3d 92, 97 (5th Cir. 1994). toling on a summary judgment motion, a
court may not resolve credibility issues or weigh eviden&ee Delta & Pine Land Co. v.
Nationwide Agribusiness Ins. C&30 F.3d 395, 398-99 (5th CR008). Furthermore, a court
must assess the evidence, review the fact,daaw any appropriate inferences based on the
evidence in the light most favorable tioe party opposing summary judgmertiee Tolan v.
Cotton 572 U.S. 650, 656 (2014Raniels v. City of Arlington246 F.3d 500, 502 (5th Cir.
2001). Yet, a court only draws reasonable infeesnn favor of the nonmovant “when there is
an actual controversy, that is, when both partie® Ilsabmitted evidence of contradictory facts.”
Little v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994) (citihgjan v. Nat’l Wildlife
Fed'n, 497 U.S. 871, 888 (1990)).

After the movant demonstrates the absesfca genuine dispute, the nonmovant must
articulate specific facts and poitd supporting, competent evidenttext may be presented in a
form admissible at trial.SeeLynch Props., Inc. v. Romac Ins. Co. of 1l].140 F.3d 622, 625
(5th Cir. 1998); Fed. R. Civ. P. 56(c)(1)(A) & (c)(2Such facts must eate more than “some
metaphysical doubt as to the material factglatsushita475 U.S. at 586. When the nonmovant
will bear the burden of proof at trial on the disfiive issue, the moving party may simply point
to insufficient admissible evidence to establisheasential element of the nonmovant’s claim in
order to satisfy its sumany judgment burdenSee Celotexd77 U.S. at 322-25; Fed. R. Civ. P.
56(c)(B). Unless there is a gene issue for trial that couldupport a judgment in favor of the

nonmovant, summary judgment must be granteeklittle, 37 F.3d at 1075-76.
8



B. Insurance Palicy Interpretation

Under Louisiana law, an insurance policy, lik&y other contract, is construed according
to the general rules of contract interptieta set forth in the Louisiana Civil Cod€adwallader
v. Allstate Ins. C9.848 So. 2d 577, 580 (La. 2003) (citatimmsitted). Contracts are interpreted
to determine “the commontent of the parties.”ld. (citations omitted). “Words and phrases
used in an insurance policy are to be caesirusing their plain, dmary and generally
prevailing meaning, unless the wordsvdaacquired a technical meaning.ld. (citations
omitted). An insurance policy “should not be interpreted in an unreasonable or strained manner
under the guise of contraal interpretation to enlarge or tcstact its provisiondeyond what is
reasonably contemplated by unambiguous sesmachieve an alrd conclusion.”ld. (citations
omitted). A court cannot exercise “inventive powers to create an ambiguity where none exists or
the making of a new contract when the termpress with sufficient clearness the parties’
intent.” Id. (citations omitted). Thus, clear and unaguious policy wording that expresses the
parties’ intent is enforced as writtefd.

Ambiguous provisions and “equivocal prdeiss seeking to narrow an insurer’s
obligation,” on the other hand, areistly construed against the ingu and in favor of coverage.
Id. (citations omitted). However, the strict ctmstion principle applie only if the ambiguous
policy provision is suscept#® of more than oneeasonable interpretation.ld. (citations
omitted). “[T]he insurer has the burden of prayithe applicability of a coverage exclusion.”
Hampton v. Lincoln Nat'l Life Ins. C0445 So. 2d 110, 113 (La. App. 1984). *“The
determination of whether a contract igail or ambiguous is a question of lawCadwallader

848 So. 2d at 580.



C. Accidental Death Benefits

A claimant seeking to recover proceeds fraatidental death benefit coverage has the
initial burden of establishing that the instdiieprimary cause of death was “accidentallgas
v. Travelers Ins. Cp.785 F.2d 550, 551 (5th Cir. 1986) (citidghnson v. Nat'l Life & Accident
Ins. Co, 331 So. 2d 87, 88 (La. App. 1976)). Generallthe “insured’s @ath was not a natural
death or a suicide[,] the court must then infer that the death was accideéaigtiting Willis v.
Willis, 287 So. 2d 642, 645 (La. App. 1973)). If an aatidedeath is proved, “the burden shifts
to the insurer to show by ‘a preponderance efdkidence that such insurer is nevertheless not
liable by reason of a spatidefense or an exclusionaragse of the policy in question.’ld.
(quotingWillis, 287 So. 2d at 645).

One special defense availablethe insurer is that the deatlas not accidental within the
meaning of the policyld. Under Louisiana law, it is well &blished that an insured’s death is
not accidental if he is killed in a sé#tion in which he was the aggressdd. at 551-52 (citing
Cutitto v. Metro. Life Ins. Cp168 So. 761, 762 (La. 1936) (“[it] is well established that where
the insured is intentionally injured by anotherdahe injury is not the result of misconduct or an
assault by the insured, but is unforeseen, in s@dahe is concerned, the injury is accidental
within the meaning of an accident policyBarham v. State Liféns. Co. of Ind.135 So. 730
(La. App. 1931) (holding that sured’s death in a fight, whileot explicitly excluded from
coverage, was not “accidental” within double indemnity provision of policy as insured was the
aggressor in the fightf,hom v. Metro. Life Ins. Co2 So. 2d 269 (La. App. 1941) (holding that
the insured death was not “accidental” wheresMas an aggressor who assaulted his opponent
with a deadly weapon)). IBowman v. Inter-Ocean Ins. C@41 So. 2d 579 (La. App. 1970),
the court held that the insunaroperly denied benig$ under an accidentekath policy when the

insured was the aggressor inteating that caused his @, because “[t]he Vais clear that if
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an insured is an aggressor dnsl actions precipitate his dedttere can be no recovery under the
policy.” Id. at 580;see alsd_emay v. Life Ia. Co. of Sw.688 F. Supp. 1118, 1119 (W.D. La.
1988) (accord). The insurer must prove by gpnelerance of the evidence that the insured was
the aggressorLemay 688 F. Supp. at 1120 (citii@ugas 785 F. 2d at 551; Fed. R. Evid. 302).

In this case, the summary judgment evidemere and the undisputed record in civil
action no. 17-3445 establish that Brown was the aggres the situation thdéd to his death.
Brown'’s brother called the pok after Brown threatened himith a knife. Brown was non-
compliant with the officers’ directives when they were trying to take Brown into protective
custody for an immediate psychiatric examioatipursuant to the Jefferson Parish coroner’s
order. Immediately precedinfpe shooting, Brown continued tbhreaten officers with knives
after tear gas and non-lethal weapons failedubdue him. When @®fer Romano fired his
weapon, Brown was ten feet fro@fficers Tusa and Cusimanadadvancing, armed with two
knives, and refusing to comply with the offiserepeated commands to drop his weapons.
Under these circumstances, Brown was cleayafgressor. Whitaker has not presented any
competent summary judgment evidence to refuese facts. Thus, Brown’s death was not
“accidental” within the meaning of the policsnd AGLIC properly denied Whitaker’'s claim

under the accidental dth benefit rider.

D. Criminal Activity Exclusion

AGLIC also contends that, even if Browntdeath were accidexit it properly denied
benefits under the criminal acts exclusion because Brown was arguably committing the offenses
of assault and felony aggravated assafiti peace officer when he was kilédAssault is an
attempt to commit a battery, or the intentionagohg of another in reasonable apprehension of

receiving a battery.” La. R.S. 14:36. “Agges®d assault upon a peace officer is an assault

2'R. Doc. 26-1 at 11-14.
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committed upon a peace officer who is acting indberse and scope of his duties.” La. R.S.
14:37.2. “Aggravated assault is an assauthrogted with a dangerous weapon.” La. R.S.

14:37.
Again, the undisputed record establisheg Brown was advancing on Officers Tusa and

Cusimano with knives at the time he was shdhese actions arguably constitute assault and
aggravated assault of a peace officer. Whitaegues that Brown was not charged with a
crime?? However, the state’s filingriminal charges is not a prerequisite for the exclusion to
apply because “the state canpobsecute a dead manJames v. La. Labors Health & Welfare
Fund 29 F.3d 1029, 1034 (5tir. 1994) (quotindBerg v. Bd. of Truskes, Local 705 Int’l Bro.
of Teamsters Health & Welfare Funt25 F.2d 68, 70 (7th Cir. 1984)Yherefore, AGLIC also
properly denied Whitaker’'s claim for accidentadath benefits pursuant to the criminal acts
exclusion.
V. CONCLUSION

Accordingly, for the foregoing reasons,

IT IS ORDERED that AGLIC’s motion for summary judgment (R. Doc. 26) is
GRANTED.

New Orleans, Louisiana, this ®8ay of September, 2019.

o b

BARRY W. ASHE
UNITEDSTATESDISTRICT JUDGE

22R. Doc. 28 at 1.
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