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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

FREDDIE O. CASTELLO, lIII, CIVIL ACTION
Plaintiff
VERSUS NO. 18-4507
THE ARMY CORPS OF SECTION: “E” ( 2)
ENGINEERS, ET AL.,
Defendants

ORDER AND REASONS

Before the Court isa motion to dismiss filed byDefendants Louisiana Mid
Continent Oil and Gas Association and Louisiana &iGas Associationpursuant to
Federal Rules of Civil Procedur(b)(6)! The motion is opposed For the following
reasons, the motion GRANTED.

FACTUAL AND PROCEDURAL BACKGROUND

On May 1, 2018, Plaintiff Freddie Castello, Illlgfd this actioron behalf of himself
and the taxpayearof Louisiana againdbefendantsArmy Corps of Engineers, Louisiana
Mid-Continent Oil and Gas Association (“LMOGA”), andligiana Oil & Gas Association
("LOGA"). 3He alleges he submitted a proposal to the Army €affEngineers that would
purportedly miigate coastal erosiofiPlaintiff bringsclaims under he Administrative

Procedure Act(“APA”) and the Coastal Zone Management AcOn July 24, 2018

1R. Doc. 15

2R. Doc. 20

3R. Doc. 1.

41d. at 2.

51d. Plaintiffs purports to brings claims under “Enarmental Quality Title 33 (294),” “Abandonment of
the Site 1104,” “Fee System 1309,” and “Technicab/sis.ld. (capitalization omitted). This Court cannot
ascertain the legal basis for these claims.
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Defendantd MOGA and LOGAfiled a motion to dismiss Plaintiff's claims witlespect to
them for failureto state a clain® Plaintiff filed an opposition on August 15, 2018.
STANDARD OF LAW

Pursuant td-ederal Rule of Civil Procedure 12(b)(&) district court may dismiss
a complaint, or any part of it, for failure to séad claim upon which relief may lgeanted
if the plaintiff has not set forth factual allegartis in support of his claim that would entitle
him to relief® “To survive a motion to dismiss, a complaint muehtain sufficient factual
matter, accepted as true, to ‘state a claim teféha is plausible on its face¥*A claim
has facial plausibility when the plaintiff pleadacfual content that allows the court to
draw the reasonable inference that the defendaliehte for the misconduct alleged®”
However, the court does not accepd Brue legal conclusions or mere conclusory
statementd! and “conclusory allegations or legal conclusionssouaerading as factual
conclusions will not suffice to prevent a motiondsmiss.?2 “[T]hreadbare recitals of
elements of a cause of action, supteadr by mere conclusory statements” or “naked
assertion[s] devoid of further factual enhancemen® not sufficient3

In summary, “[flactual allegations must be enoughrdise a right to relief above
the speculative level*“[W]here the wellpleaded facts do not permit the court to infer

more than the mere possibility of misconduct, tbmplaint has allegedbut it has not

6R. Doc. 15
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8 Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007&uvillier v. Taylor, 503 F.3d 397, 401 (5th Cir.
2007).

9 Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotifgrombly, 550 U.S. at 570).

0|d.

1ld.

12 S. ChristianLeadership Conference v. Supreme Court of the Staten, 252 F.3d 781, 786 (5th Cir.
2001) (citingFernandezMontes v. Allied Pilots Ass®87 F.2d 278, 284 (5th Cir. 1993)).

BB|gbal, 556 U.S. at 663, 678 (citations omitted).

4 Twombly, 550 U.S. at 55.



‘show[n]'—that the pleader is entitled to reliéb."Dismissal is appropriate when the
complaint ‘on is face show[s] a bar to relief¥
LAW AND ANALYSIS

Plaintiff bringsclaims againsttOGA and LMOGApursuant tahe APA” The APA
authorizes judicial review of actions by federal ages?8 It does not authorize suit
against nonfederal entitié®.In his conplaint, Plaintiff does not asselLOGA and
LMOGA are federal agencies subject to the APA. Ddfemts assert they are registered
with the Louisiana Secretary of State as Louisiana-profit corporations0

Plaintiff has failed to set forth factual allegat®thatwould entitlehim to relief
under the APANone of the facts alleged allow this Court to ditinve reasonable inference
Defendants aréederal agencies subject to the A& a resultPlaintiff's causeof action
underthe Administrative Procedure Aatust be dismissed.

Plaintiff also bringsclaims againstLOGA and LMOGApursuant to the Coastal
Zone Management AcThe Coastal Zone Management Act creates a framefordtates
to develop and implemendoastalzone management programs to protect ecological
resource$!The Actdoes not create a private right of actit¥Plaintiff does not argue he

has a right of action under the Act, and he allegesacts that woulallow this Court to

151d. (quoting Fed. R. Civ. P. 8(a)(2)).

16 Cutrer v. McMillan, 308 F. App’x 819, 820 (5th Cir. 2009) (per curipfanpublished) (quotin@lark v.
Amoco Prod. Cq.794 F.2d 967, 970 (5th Cir. 1986)).
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185 U.S.C. 88701(b)(1); 702.

B Friendsof Lydia Ann Channel v. United States Army CorpEmdineers701F. Appx 352, 358 (5th Cir.
2017) (“[11t is well settled that suits under th® A may not be pursued against nonfederal entifies.”
20R. Doc. 151 at 4.

2116 U.S.C. 8 145&t seq.

22 SeeCoastal Habitat All. v. Pattersqr885 F. App'x 358, 360 (5th Cir. 2010) (“As thetdhs outlined in
the [Coastal Zone Management] Act are directed iy at the Secretary [of the Interior], we do rfiotd
... [it] giv[es] rise to a privatparty preemptive “procedural right” of enforcemeht

3



infer that henassuch a rightAs a resultPlaintiff's causeof action undethe Coastal Zone
Management Acinust be dismissed.

The Court notes Plaintiff does not mention Defent$atOGA and LMOGAIn his
statement of jurisdiction and prayer for relief.\.Wuwoere in his complaint does he state any
factual allegation of any action or conduct by LOGALMOGA or any harm he has
suffered because of LOGA or LMOGAs a result,Plaintiff has failedto asset factual
allegations that would entitle hito anyrelief against LOGA or LMOGAANny remaining
cause of actioPlaintiff assertsnust be dismissed.

CONCLUSION

IT1IS ORDERED thatthemotion ofDefendantdouisiana MidContinent Oil and
Gas Associatiolf“ LMOGA”) and Louisiana Oil & Gas AssociatidiLOGA") to dismissall
claims of Plaintiff Freddie O. Castello, Il againthem for failure to state a clainis
GRANTED .23

ITIS FURTHER ORDERED that Plaintiff's claims against LMOGA and LOGA
areDISMISSED WITH PREJUDICE.

New Orleans, Louisiana, this23rd day of August, 2018.

~  SUSIE I\_/IEDI%I\TQ\ _______
UNITED STATES DISTRICT JUDGE
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