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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OH.OUISIANA

VICTOR MICHEL, ET AL. CIVIL ACTION
VERSUS NO. 18-4738
FORD MOTOR COMPANYET AL. SECTION “R” (4)

ORDER AND REASONS

Before the Court are defendants Cummins’s and Bonaodtions to
excludeor limit the expert testimony obr. Brent Stagg$,Dr. Murray
Finkelsteinz and Christopher Depasquale Because theexperts’
methodologies are reliable and their opinions alevart, the Court denies

the motions

l. BACKGROUND
This case arises out of Victor Michel's alleged estos exposure as a
result of his work as a mechanic and generatorisemechniciart. Michel

worked as a parts delivery driver, truck mechamgenerator service

R. Doc. 67.

R. Doc. 68.

R. Doc. 69.

R. Doc. 1at 2. Amore indepth discussion of the facts underlying this
iIspute can be found in the Court’s August 28, 26d@er. SeeR. Doc. 34.
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technician, and “owner operator” from 1965 to 20008e filed this action in
state court on July 28, 201&fter being diagnosed with mesotheliofha.
Defendants removethe casdo federal court on May 8, 20180On June 12,
2018, Michel diec®. The Court substituted his survivors as plaintiffsJarly
10, 20189 Defendants haveowfiled motions to exclude or limit the expert
testimony of plaintiffs’expertDr. Brent Stggs, Dr. Murray Finkelsteinand

Christopher Depasqualé.Plaintiffs oppose the motions.

Il. LEGAL STANDARD

This is a toxic torts case in whigblaintiffs allegethat brakes and
gaskets containing asbestoausedMichel's mesothelioma Accordingly,
plaintiffs must show general causatiethat asbestos can cause
mesothelioma-and speific causatiorthat defendants’ products caused
Michel's mesothelioma SeeKnight v. Kirby Inland Marine Inc482 F.3d
347, 351 (5th Cir.2007)(“General causation is whether a substance is

capable of causing a particular injury or conditiarthe general population,

R. Doc. 12 at § 6.
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while specific causation is whether a substancesedua particr
individual’s injury.”). A court may admit specificausation evidence only
after the plaintiff has produced admissible evidence on general
causation. See id(“[l]f it concludes that there is admissible genkra
causation evidence, the district court must detesmwhetter there is
admissible specificausation evidence.”).

A district court has considerable discretion to aidon exclude expert
testimony underFederal Rule of Evidence 702, which governs the
admissibility of expert testimonySee Gen. Elec. Co. v. Join&22 U.S. 136,
138-39 (1997) Seatrax, Inc. v. Sonbeck Ihthc., 200 F.3d 358, 3I/(5th Cir.
2000). Rule 702 provides that a witness “qualified as atpest by
knowledge, skill, experience, training, or educationay provide opinion
testimony when *“scientific, technical, or other s@dized knowledge will
assist the trier of fact tanderstand the evidence or to determine a fact in
issue.” Fed. R. Evid. 702To be admissible, Rule 702 requires that (1) the
testimony be based on sufficient facts or data, tf®) testimony be the
product of reliable principles and methods, and t{& witness apply the
principles and methods reliably to the facts of thse.|d.

In Daubert v. Merrell Dow Pharmaceuticals, Incorpordtethe

Supreme Court held that Rule 702 requires the @istourt to act as a



gatekeeper to ensure that “any and sdlentific testimony or evidence
admitted is not only relevant, but reliable.” 508U579, 589 (1993%ee also
Kumho Tire Co. v. Carmichaeb26 U.S. 137, 1448 (1999) (clarifying that
theDaubertgatekeeping obligation applies to all forms of estgestimony).
The Court’s gatekeeping function involves a tpart inquiry. First, the
Court must determine whether the expert testimanseiiable. The party
offering the testimony has the burden to establisgliability by a
preponderance of the evidencSee Moore v. Ashland Chem. Int51 F.3d
269, 276 (5th Cir. 1998)The Court must assess whether the reasoning or
methodology underlying the expert’s testimony isidza See Daubert509
U.S. at 590. The aim is to exclude expert testimony based meopgly
subjective belief or unsupported speculatioBee id The Court’s inquiry
into the reliability of expert testimony is flexdhnd necessarily faspecific.
See Seatrax, Inc. v. Sonbeck Ininc., 200 F.3d 358, 372 (5th Cir. 2000).
Second, the Court must determine whether the esperasoning or
methodology “fits” the facts of the case and whethavill assist the trier of
fact to understand the evidence&ee Daubert509 U.S.at 591. This is
primarily an inquiry into the relevance of the expeestimony. See id; see
also Bocanegra v. Vicmar Servs., In820 F.3d 581, 584 (5th Cir. 2003).

Expert testimonyis unnecessary ifthe court fitlust “the jury could adeptly



assess [the] situatmousing only their common experience and knowletge.
Peters v. Five Star Marine Ser898 F.2d 448, 450 (5th Cir. 1990).

But a courts role as a gatekeeper does not replace the adyersa
system. Daubert 509 U.S. at 596. “Vigorous crossexamination,
preentation of contrary evidence, and careful instiautton the burden of
proof are the traditional and appropriate meansatwdcking shaky but
admissible evidence.ld. “As a general rule, questions relating to the bases
and sources of an expé&s opinian affect the weight to be assigned that
opinion rather than its admissibilitgnd should be left for the jusy
consideration.”United States v. 14.38 Acres of Lar8D F.3d 1074, 1077
(5th Cir.1996) (quotingViterbo v. Dow ChemCo., 826 F.2d 420, 4225¢h

Cir. 1987)).

1. DISCUSSION
A. Motion to Exclude or Limit Dr. Brent Staggss
Testimony
Defendants argue that Dr. Brent Staggsstimony should be excluded
because his opinions are the product of an unsouethodology? Dr.

Staggs is a pathologist whseeks to givéoth general and sp#ic causation

12 R. Doc. 641 at 1.



opinionsat trial3 His general causation opinion ithateven brief orlow-
dose asbhestos exposure can caugeritoneal meotheliomal*
SeeKnight,482 F.3d at351 (“General causation is whether a substance is
capable of causing a particular injury or conditiarthe general population
...."); Seaman v. Seacor Marine L.L,@26 F. App’x 721, 726 (5th Cir.
2009) (a general causation opinianust incorporate the level of exposure
andthe type of cancertassue) His specific opinionis, first, that Michel’s
mesothelioma was caused Ibigg cumulativeasbestogxposure and second,
that the products of each defendant substantiaiytmbuted to Michel’s
illness’ Knight, 482 F.3d at 35X“[S]pecific causation is whether a
substance caused a part@ulindividuals injury.”). Staggs’s opinionsas
expressed in his initial report, supplemental reéppaind his timely disclosed

affidavit’®—arebased on his review of the medical records, exp@s$ustory,

13 R. Doc. 676 at 8.

14 R. Doc. 731 at 38.

15 R. Doc. 676 at 8.

16 Defendants argue that at the time Dr. Staggs is$udriginal report,
on August 2, 2017, he did not have sufficient fagtsdata to render his
opinion. SeeR. Doc. 93 at 23. But Dr. Staggs properly supplemented his
report as more factual materialedame available, so the Court looks to his
opinion as expressed in the original and supplem@néports togetheiSee
Metavante Corp. v. Emigrant Sav. Barékl9 F.3d 748, 762 (7th Cir. 2010)
(holding that expert testimony was reliable andpedy disclesed when his
“supplemental expert report, combined with his orgd expert report, gave
[the opposing party] sufficient information . .”).. Defendants argue that
because the supplemental materials did not chamrg&taggs’ conclusion,
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and deposition of Michel, orthe expert reports of industrial hggiist
Christopher DePalquakend epidenologist Dr. Murray Finkelsteinandon
peerreviewed, published studigs Dr. Staggsalso employs two accepted
methodologies for determining causnat: the BradfordHill Criteria, and the
criteriaof the Helsinki ConsensiReport

Defendants do not seriously contest th&taggs’ undesing
methodologies are reliablé;expertshaverelied onthese techniguem
many asbestos cases to determine caosatege.g, Bobo v. TennValley
Auth, 855 F.3d 1294, 1301 (11th Cir. 201@annon v. United State292 F.
App’x 170, 3 n.1(3d Cir. 2008)(“The Bradford Hill criteria areoroadly
accepted criteria for evaluating causation thateh&®een developedy
scientists such as Sir Bradford Hifinternal quotation omitted)¥edros v.
Northrop Grumman Shipbuilding, IndNo. 131198, 2015 WL 4602973, at

*5 (E.D. La. July 29, 2015).Defendantsfocus insteadon the relevancy

they cannot cotribute to the reliability of his method. R. Dd&Z-1at 6. This
conclusion does not follow in logic or in fact. deed, a supplemental report
that changesan expert’s conclusion calls into question his akiiity,
whereas a consistent opinion does tpposite.See Brennan’s Inc. v. Dickie
Brennan & Co., InG.376 F.3d 356, 3745 (5th Cir. 2004) (holding that a
changed conclusion is “a cause for pause” whenuatalg reliability).

17 Id.

18 Id. at 6.



requirement ofDaubert namelywhether Dr. Staggs reliably applied the
principles to the facts of the case.

Specifically, defendantsattack Staggss general causation opinion
becauseahe Helsinki Consensus discusses amphibole asbastdogleural
mesothelioma, buMichel wasexposed t@hrysotile asbestos arddagnosed
with peritoneal mesotheliom®. First, the Helsiki Consensus specifically
states that “all types of malignant mesothelioma ba induced by asbestos,
with the amphiboles showing greater carcinogenictepoy than
chrysotle.”20 This conclusion is not limited to pleural mesotlatia or
amphibole asbestosurther, the Rportlistscriteriato be considered in the
assessment of occupational etioglpgvhich arealso not so linted. These

include conclusions that:

e The greatmajority of mesotheliomas are due to asbestos
exposure.

e Mesothelioma can occur in cases with low asbestpssure .

e About 80% of mesothelioma patients have had some
occupational exposure to asbestos, and therefocaraful
occupational and environemtal history should be taken.

e An occupational history of brief or lodevel exposure should
be considered sufficient for mesothelioma to beglestedas
occupationally related!

19 R. Doc. 6 f1at 1215.
20 R. Doc. 679 at3.
21 Id.



Michel's occupationahistory—which arguablyincludesexposure to asbestos
In automotive brakesfor two to three years at Gulf Bottlerand
approximately a year at Crescent Ford, and tegposure toasbestosn
generator gasketier twentyone year% at Menge Pum+sp-are substantially
abovethe “brief” occupational exposure thiRepat concludes “should be
considered sufficient for mesothelioma to be deatga as occupationally
related”23 Defendants’ contention the Helsinki Consensus Repateria
arenot relevant to this case is thus incorrect.

In any eventDr. Staggsgeneral causatiotestimonyclearlyconsiders
both types of asbestos and the possible differerbmdsveen them. He
acknowledges thatsome scientist[s] believe there’s a big potendfedence
and that chrysotile is not nearly as potent asamghibogs,” butexplains
‘that’s a highly debated topi@4 He then goes on to cite stud&sowing that
individuals exposed to chrysotile asbestos showddheaar dose response”
of increased risk of mesothelionta,and thatthe relative potencies of
different types of asbestos unclear?s Similarly, Dr. Staggss affidavit

states, “[iJt has been demonstrated for decadesuihin scientific study that

22 R. Doc. 931 at 28.
23 R. Doc. 774 at 35.
24 R. Doc. 674 at 26.
25 Id. at 26:27.

26 Id.



the inhalation of asbestos fibestall fiber typesauses mesotheliomiand
cites twentyfour sources that gaport thisopinion.2” Dr. Staggs also cites
multiple studies relating to aimechanics and asbestos exposure from
brakes specificallyé Defendantsallegation that Staggs failed to consider
the types of asbestos and mesotheliomta issue misrepreserg the
conclusions of the Helsinki Ceensus Report andr. Staggs testimony.
Defendantsargue that Dr. Staggs’s conclusions are unreligeleaus
he ignores studies that show no increased risk esathelioma among
vehicle and engine mechani#s But Dr. Staggsexplicitly states that he did
consider these studies in forming his opinf8nHe then goes on to say that
he does not find those studies credible in lighttlod larger numbers of
studies finding a connection between brake work @mdjine work and
iIncreased risk of mesothelion$¥a.Dr. Staggsalso discounted these studies

because they are either biased, industry sponsarexti bad data, or came

27 R. Doc. 731 at 3 (emphasis added).

28 R. Doc. 674 at 2829.

29 R. Doc. 671 at 14.

30 R. Doc. 674 at 29 (“I'll consider [these studies]. Certainly try to
read all the pros and cons of available information.”).

31 Id. (“[I]t's been shown over and over again that dpimat work . . .
creates airborne asbestos at significanbocemtrations. And so to say
somehow because we've taken a few large cohortsatteamixed with people
that don't always do that same kind of work . jugt don't really buy that all
the time.”).

10



to anuntenableconclusion3? Given that studies on this topic have produced
varied results, and that DrStaggs has cited ample support for his
conclusions, the conflicting studies are best added during cross
examination SeeDaubert 509 U.S. at 596 (“Vigorousrossexamination,
presentation of contrary evidence, and carefulringion on the burden of
proof are the traditional and appropriate meansatacking shaky but
admissible evidench.

Defendantsalso argue that Dr. Stagghd not consider the dose of
asbestos exposure in forming his general causatamion 33 But Dr. Staggs
incorporates expsure dosages into his general causation opimaritiple
timesin his testimonyas well as in his fidavit. His affidavit states that
“lower range and short term eogures (often characterized as fow dgse’
cause mesotheliomaaccording to nine citedgources* Dr. Staggs also
testified that eéven brief or low dose exposures are known to cause
mesothelioma . . . weve established that over amal again, over decades .

. ."5 Defendants’ contention that his general causatipmion does not

consicer dose isncorrect

32 Id. at 37.

33 R. Doc. 671at 12.
34 R. Doc. 731 at7.
35 R. Doc. 674 at 25.
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With regard toDr. Staggss specific causation opinigndefendants
argue that halid not use objective criteriar a coherent methodology to
arrive at his opinion3¢ They arguethat because of his lack of coherent
methodology, Dr. Stggs effectively opines that any asbestos exposure
increases the risk of mesothelioma, and thereéoqeosure to defendants’
products necessarily causdtichel's mesothelioma.Defendants point out
that other courts ithe Eastern District have rejectdds logical leap’” See
Comardelle v. B. Gen.Ins. Co, 76 F.Supp.3d 628 634 (E.D. La. 2015);
Vedros v. Northrop Grumman Shipbuilding, Intl9 F.Supp.3d 556 563
(E.D. La.2015) Bell v. Foster Wheeler Energy Corplo. 156394, 2016 WL
5847124 at *3 (E.D. La. Oct. 62016)

Defendants mischar&arize Dr. Staggs’ opinion. Dr. Stagggecific
causation opinion has two components. He firstnepithat, Michel’s
cumulative exposure to asbestos of all fiber types the cause of his
malignantmesothelioma3® He further concludes that, “the cumulative
exposures to asbestos from each of the productdiitexl in the testimony

was a substantial contributing factor to the ovemulatve dose of

36 R. Doc. 67#1at 15-19.
37 Id. at 2124.
38 R. Doc. 676 at 8.
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asbesto$ and toMichel's mesothelioma3®® Dr. Staggss methodologyon
cumulative exposuris based on differential etiology. Differential etiology,
sometimes referred to as differential diagnosisg et of objective criteria
that has been used in many other cases for spexficsation opinions.
Johnson v. Arkema, Inc685 F.3d 452, 4685th Cir. 2012) (holding that
propery performed differential etiology is a reliable rhed for determining
specific causation)Westberry v. Gislaved Gummi AB/8 F.3d 257, 263
(4th Cir. 1999) (“[T]he overwhelming majority of €hcourts of appeals that
have addressed the issue have held ahmedical opinion on causation based
upon a reliable differential diagnosis is sufficignvalid to satisfy the first
prong of the Rule 702 inquiry.”).

Under this methodology, Dr. Stagfl) identifies potential causes; (2)
determines whether the inddwial had exposure in a dose similar to one that
caused the disease in other cases; and (3) rulestbar potential causés.
Dr. Staggs testified that there are “almost no othstablished causes of
mesothelioma, especially in the United States.” &lso testified that

Michel’s level ofexposurds equal to the exposure of many others who have

39 Id.
40 R. Doc. 674 at 20.
41 Id.
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developed mesotheliond Then, to arrive at his opinion that eogure to
each of the defendantsfoducts significantly contribted to his disease, Dr.
Staggs uss a “semiquantitative” analysis to make a “relattemparison” of
exposure level$3 He testifiedthat he formed his opinioron whether the
exposures from the individual defendants was a sufigal contributing
factor to the overall exposure levedsedon his personal knowledge and
experienceas well as published literature on the tapic
[W]hen | look at exposures for a given individual fa specific
guestion, specific causation, | correlate thosth&t individual's
overall exposures, not as an alde number because . . .
exposure is different in a different context. dhseone only has
a few small exposures, then suddenly that smalbsype is a big
percentage of their exposures. But if someoneahasry small
exposure, and they have a, yowkn some other huge exposure,

then it dwarfs it. In that context, | might considthat trivial to
that persort4

Staggs’'methodology is not equivalent to the “anything heghthan
background” opinions that other Eastern Distriaiids have excludedThe
specific causation opinions in those cases wer@mmasible because the
experts automatically classified any exposure abaveaseline level as
significant See Comardelle76 F.Supp.3d at634 (expert opined that any

exposure is significantVedros 119 F.Supp.3d at563 (expert opined that

42 Id.
43 Id. at 19-20.
44 Id.

14



any exposure above background levels is significalell, 2016 WL
5847124, at 3 (every exposure equivalent to those recognized ha t
academic literature as having the potential to @asre the statistical risk
mesothelioma is significant) Here, Dr. Staggsompiled a detailedvork
historyfor Michel,andhis opinion is based onralative comparison ahe
exposures based on this histdbyThis methodology is not, as defendants
contend, based on what a yuwould believet¢ nor is it impermissible
because it defines the level at which an exposw®imes significant on a
case by case basifdr. Staggs is not required to announce a minimuvelle
at which an exposure becomes significant in ordeform an adissible
specific causation opinion. BecauB#. Staggs expertopinion is both
reliable and relevanthe Court denies defendants’motion to excluderoftli

his testimony

45 R. Doc. 676 at 37, 8.

46 SeeR. Doc. 671 at 18; R. Doc. 93 at 1. The discussion of whairg
would believe arose only aftéiefendants introduced this line of questioning
during Dr. Staggs’s deposition. Dr. Staggsethodologyas he testifiedis

to make a relative comparisor @xposures, not to merely guess at what a
jury would believe. Defendants distd8taggs’ specific causation testimony
by taking these statements out of the context téstimony as a whole.

15



B. Motion to Exclude or Limit Dr. Murr ay Finkelstein’s
Testimony

Defendants argue hat the Court should exclude Dr. Murray
Finkelstein’s testimony because his opinions are pmoduct of unsound
methodology!” Dr. Finkelstein is arepidemiologist who proposes testify
thatMichel developed mesothelioma as a result of hjzosxre tcasbestos
contained in friction products and gaskétddis opinions rely on numerous
published studies demonstratintbe connection between asbestos and
mesotheliom&? which can be a reliable methodologpderDaubert See
Daubert 509 U.S. at 5934.

Defendants first attack Dr. Finkelstein’s calculatsoof thelevels of
asbestos to whicMichel was exposed during his work with defendants’
products. They argue that his methodology for wkaling exposure, in
which he multiplied the estimated amount eposure per task by the
amount of time that Michel estimated that he spdning that task, is
unreliable because minor changes to the inpwatgea major change on the

overall level of asbestos exposure, and becausg dlkege that his

47 R. Doc. 681 at 1.
48 R. Doc. 72 at #.
49 SeeR. Doc. 682 at 1719.
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calculations cotain mathematical error® They also challenge the whole
methodology as untested and unsubstantiated.

Defendants’ assertiothat Finkelstein’s methodology is untested and
unsubstantiated isncorrect—plaintiffs have pointed to at least en
published, perreviewed article that used the same methodologyvtduate
exposure which refers to thismethod as a way that lifetime exposure to
asbestos is “often express&d Although this study did not calculate risk
percentages for the exposure rates it measurededsured exposures the
same way, and #gtates that “[clumulative occupational exposures @ften
used when attempting to characterize the plausif@gme cancer risk for
asbestog indicating that Dr. Finkelstein’s calculation ok is a conrmonly
accepted way to connect exposure levels to incidemé cancef3 Potential
mistakes inDr. Finkelstein’s application of aacceptednethodologydo not
warrant the exclusion dfistestimony although they can be a fertile ground
for crossexamination SeePaz v. Brush Engineered Materials, In&55
F.3d 383, 388 (5th Cir. 2009) (“The proponent ofeapert’s testimony need

not prove the testimony is factually correct, batlrer need only prove by a

50 R. Doc. 681at6-8.

51 Id. at 9.
52 SeeR. Doc. 723 at 4.
53 Id.
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preponderance of the evidemthetestimony is reliable.”).In addition, he
need not calculate an exact concentration of asisest which the plaintiff
was exposed, because the law doesrequire plaintiffs to supply an exact
exposure level to prevaiVedros v. Northrop Grumman Stoipilding, Inc,
No. 131198, 2015 WL 3916248, &t-*5 (E.D. La. June 252015) (holding
that expert testimony was reliable even though Ik ot calculate the
concentration of asbestos to which plaintiff wapexed because “the Court
must consider theifficulty involved in conducting such calculationdue to
the substantial amount of time that has passeshd because such
calculations are not required ls1g as “a plaintiff has . .sufficient evidence
to raise a genuine issue of material fact relgag his exposure to asbestps”
Defendants next argue that Dr. Finkelstein’s cosidn that chrysotile
brake and gasket dust translate to the peritonesimotsupported by the
studies that Dr. Finkelsteigites>* Dr. Finkelstein des two studies in
support of his conclusion that asbestos fibers slarated to Michel’s
peritoneum and thereby caused his peritoneal mesotha: a study that
measured the translocation of asbestos from brakls pnanufactured with
chrysotile asbestos into the lung andyra ofrats (the Bernstein study), and

a study that tested for asbestos in tissue fromouarparts of the body in

54 R.Doc. 681 at 912.
18



individuals diagnosed with mesothelioma (the Dodstudy)>> Defendants
contend thathe Bernstein study imsufficient support for DrFinkelstein’s
conclusion because the fibersthat studytranslocatednly to the pleura,
not to the peritoneurk® But Dr. Finkelstein need not rely on the Bernstein
study to support his opinion that the asbestosrfbwanslocated to the
peritoneumspecifically, because he relies on the Dodson stiodythis
principle. The Bernstein study merely shows thlatysotile asbestgdhe
type of asbestos to whidllichel was allegedly exposed, can translocdte.
Is arelevantsource for thapurpose.

Defendants also argue that the Dodson study is ineglple because
there was no evidence of asbestos in the peritonefithe only mechanic
studied>’” This is irrelevant because a sample size of one is toallsto
provide convincing evidencm either diretion. Rather than focusing on
mechanics specifically, Dr. Finkelstenelieson the Dodson study for the
general principle that asbestos fibers translo¢catéhe peritoneum when
inhaled, which is indeed the conclusion of thatdsté® The studies on wigh

Dr. Finkelsteinrelies are therefore relevamtupportfor his opinion that

55 SeeR. Doc. 724; R. Doc. 726.
56 R. Doc. 91 at 6.

57 R. Doc. 681 at 1112.

58 SeeR. Doc. 726.
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asbestos translocated tdichel's peritoneum and thereby caused his
peritoneal mesothelioma.

Defendantsargue that Dr. Finkelstein'specific causatioiestimony,
like Dr. Stagg's testimony, should be excluded because it is
indistinguishable from the “any exposure above lgacknd” theory that
other Eastern District courts have reject@dAs already explainedthese
cases disallowed theories of specific causation thak anyexposure above
background levels or atng level that could increase risk of disease as
substantially contributing to a plaintsfiliness. Dr. Finkelsteiexplicitly
testified that he does not believe that any expesihove background levels
or that ary exposure that causes risk was therefore a sunbstl factor in
causingMichel's diseasé® When asked whether he believes that every
asbestos exposure contributes to a person’s camirnacf mesothelioma, he
answered, “No, | believe that all exposuresntribute to the risk of
developing mesotheliom#&® He then distinguished increased risk from
causatiortz Dr. Finkelstein’sanswer explicitly addresses the concern in

Comardelleand similar cases.He insteadbases his specific causation

59 R. Doc. 681 at 1723.

60 SeeR. Doc. 683 at 4748.
61 Id. at 47.

62 Id. at 48.

20



opinion on changes in risk that cancer control agencies swsctha Cancer
Control Agency of Ontario and the National Cancestitute of the United
Statesconsider significant3 His causation opinion iglifferent than the
previously excluded theorigand it issufficiently reliable undeDaubert
Finally, Defendants argue that Dr. Finkelstein ma&upport for his
contention that the chrysotile asbestos in defensfaproducts was
contaminated with tremolité® They further argue that, even if it were
contaminatedthe literature that Dr. Finkelstein relies on tdaddish the
link between tremolite asbestos and peritoneal ftedmma is flawed?
Michel testified to working with Bendix brakeroducts whilehe wasa
mechanic at Gulf Bottlers, where s®rvicedmosty Ford truckséé Dr.
Finkelsteinassertghat Michel was exposed to tremolite asbestosing his
work with Bendix brakes because tha[s] seen purchase orders confirming
that Canadian asbestos was used in the manufactdmetion products” at

certain plants producing Bendix brake produéfs. In addition to his

63 R. Doc. 683 at 2728.

64 R. Doc. 681 at 1213.

65 Id. at 1314.

66 R. Doc. 911 at

67 R. Doc. 682 at 7. Plaintiffs have also attached an affidavit from. D
Finkelstein, stating that Bendix brakes containmeahtolite asbesto$o their
response in opposition to defendants’ motioseeR. Doc. 722. Dr.
Finkelstein’s conclusions in his affidavit essefiyia duplicate the

21



firsthand knowledgeDr. Finkelstein relies on a published study by Cdaorp
and Millette that measured tremolite asbestos iBeadix brake shaés
Michel's deposition testimonyDr. Finkelsteirls knowledge of Bendix
asbestos suppliers, and the Compton and Milleudytonstitute a reliable
basis forDr. Finkelstein’s opinion that Michel was exposed temrolite
asbestos.

Defendants’ argument that no established link exibestween
tremolite asbestos and peritoneal mesotheliesmdrectly contrary to their
core defense that chrysotile asbestos is less hdrarid less likely to
translocate than amphibole asbestos. Tremoéisbestos is a type of
amphibolet® which defendants themselves describe as, “morelylike
translocate to the peritoneal space than . . .sitre’s fibers.”0 Defendants
have also asserted that, “published literateh@ws that fiber counts of
amphibdes are higher than fiber counts of chrysotiles nfiduin the

mesentery omentum of asbestos exposed individualsig the Dodson

information containd in Dr. Finkelstein’s initial reportso the Court need
relyonlyon the initial report

68 Id.

69 See Tremolite  Merriam-Webster, https://www.merriam
webster.com/dictionary/tremolitdlast visited Jan. 7, 2019) (defining
tremolite as a white or gray mirral of the amphibole group that is a silicate
of calcium and magnesiuin

0 R. Doc. 674 at 36.
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study in particular as support for this premise.In other words, by
defendants’ own account, tremolite, as an amphibeleore biopersistent
and thus more likely than chrysotile to transloc&tam the lungs to the
stomach, thereby causing peritoneal mesotheliomaordingly, the Court
does not find merit in defendants’argument tha lihk between tremolite
and peritonelmesothelioma has not been sufficiently establish€o the

extent that defendants take issue with the paricudtudies that Dr.
Finkelstein cites to establish this connection,ytltan make theipoints

throughcrossexamination.

C. Motion to Exclude Christopher Depasquale’s Expert
Testimony

Defendants argue that the Court should excldide opinions of
plaintiffs’ industrial hygienist Christopher Depasqualebecause his
methodology is unreliableand becausehis testimony will not assist the
jury.”2 Depasquale seeks to testifyfMichel'sasbestos exposure levalsing
comparisons to the levels given in published stadee mechanical work

similar to Michel's7™® Depasqualegguantifies exposure levels and assesses

71 Id.
72 R. Doc. 691 at 5.
73 R. Doc. 692 at 8.

23



risk, which provides a foundation forlodr expert testimony and for the jury,
rather than offering a causation opinion himself

Defendants argue that Depasquale’s testimony vatl Ime helpful to
the jury because plaintiffs’other experts do neymon his opinion in forming
their own causation opinions, and because he do¢opine on Michels
cumulative asbestos exposure, which is the figuperuwhich the other
experts base their causation opinighsFirst, Dr. Staggs’s supplemental
expert report states that he relied on Depasquaépsrt in forming his
opinions’6 SecondDepasqualas’'testimony idielpful to a juryeven if other
experts donot rely on it, becausPepasqule quantifies asbestesposure
levels from each defendant. These exposure levels speawhtether
exposure from @articular defendant’s products substantially cdnited to
Michelsinjury. See Hennega®37So0. 2d at 100 3. Defendants’claim that
Depasquale’s testimony is not useful because hes dost calculate a
cumulative exposure level iefutedby the factthat mostpublished studies

and OSHAsimilarly calculate risk based air concentratiometricsrather

74 R. Doc. 693 at 35.
75 R. Doc. 691 at 810.
76 R. Doc. 676 at 7.
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than a cumulative exposure levélDepasquale can more effectively opine
on risk if his calculations match the metrics th@BHA uses to give
guidelines for workplace safetyhich he uses as a comparatbefendants
argument that Depasquale’s testimony is unhelpduthte jury is therefore
meritless.

Defendants argue that Depasqule’s lack of brapdcific information
in forming his opinion on th&evel of asbestos Michel was exposed to in his
work on gasketsenders it irrelevan® In forming his opinion on Michel's
exposure through gasket work, Depasquale reliestadies of asbestos in
the removal of gaskets from industrial flanges eatlthan automotive
engines’”® But Depasquale testified that his reason for regyon these
studies is that they involved work and techniguesttwere most similar to
the work that Michel did on gasket%.In addition, Depasquale testified that
some of the gaskets studied are likelyadlear than those with whicMichel
worked, so the asbestos exposure would have beeallesnthan Michel's

actual exposuré! The exact specifications of defendants’ particigaskets

7 R. Doc. 693 at 50 53; Occupationabafety and Health Administration
(OSHA), AsbestosAutomotive Brake and Clutch Repair Worduly 26,
2006),https://www.osha.gov/ dts/shib/shib072606.hitml

8 R. Doc. 691 at 11.

9 Id. at 12.
80 R. Doc. 693 at 7273.
81 Id. at 74.
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that Michel worked on are unknowrDepasquale hsaused data as close as
possible based on the information available, a negphe that other courts on
the Eastern District have endorsed for exposeoenstruction assessments
See Smith v. Union Carbide Corplo. 13-6323,2015 WL 575315at *3 (E.D.
La. Feb. 11, 2015)see also Verdq=2015 WL 3916248at *4 (holding that
motionsin limineseeking to exclude testimony because it does naitish
that a plaintiff was exposed to significant asbesfoom a particular
defendant’s productis inappropriate and should instead be addressed in
motion for summaryjudgment). The gasket studresralevant and reliable
data for Depasquale’s gasket opinion.

Defendants make a similar argument with regard epd&squale’s
friction product opinios82 But defendants point to no jurisprudence
requiring an expert opinion to be based on studibsut th& exact
producs. Relying on data from published studies of similaogucts being
used in similar ways, especially when defendantencdpoint tosignificant
Inaccuracies in these comparisorsssufficientfor reliability purposes See
id.

Defendants also argue that Depasquale’s testimgngumulative,

prejudicial, and lacks probative valueder Federal Rule of Evidence 403,

82 R. Doc.69-1 at 13.
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for the same reasonsargued that his methodology was unrelia$ieBut
Depasquale’s testimony is not cumulatofeDr. Finkelstein because he is an
industrial hygienistwith experience testing asbestos emissions, not a
epidemiologist.Having established that his methaoate reliable, the Court
finds that Depasqualetestimonyis more probative than prejudicial under
Federal Rule of Evidence 403. Accordingly, the @Qodienies defendants’

motion to exclude or limit his testimony.

IV. CONCLUSION
For the foregoing reasondefendants’ motios to exclude or limit Dr.
Brent Staggs’ testimony Dr. Murray Finkelstein’s testimony, and

Christopher Depasquale’s testimony &ENIED.

SARAH S. VANCE
UNITED STATES DISTRCT JUDGE

83 Id.at 1718
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