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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OH.OUISIANA

WILLIAM T. CLARK, Il I, ET AL. CIVIL ACTION
VERSUS NO. 18-4852
WRIGHT NATIONAL FLOOD SECTION “R” (3)

INSURANCE COMPANY

ORDER AND REASONS

Before the Courtis plaintiffs William Clarks and Michael Pea®s
motion for summary judgmerit Becauselaintiffs did not comply with the
requirementsf their insurance poligythey are not entitled to summary
judgment on their claim against defendant Wrightibiaal Flood Insurance

Company.

l. BACKGROUND

This actionarises out of an insurance dispute over properiyage
caused by two flods in Louisiana during the summer @016. Plaintiffs
William Clark and Michael Pearl allege property dage to their home after
a flood in March 2016 and a second flood in Aug2@162 At the time of the

flooding, plaintifs’ home was insured throughsdandard flood insurance
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policy (SFIP) providedby defendantWright, which participates in the
National Flood Insurance PrograimPlaintiffs timely reported their losses
to Wright,andWright assigned a claims corporation to inspect the loss a
assist paintiffs in presenting theiclaim# The claims corporation sent an
insurance adjusterAlan Nunnelley,to inspect the property and prepare
damage estimasaand a proof ofdss®> After his inspection, Nunnelleyent
plaintiffs a proof of loss estimatin®0 for building damages and $89,643.39
for property contents losses after the applicatwnbnhe policy deductiblé.
Plaintiffs disputed Nunnelley’s mof of lossand decided to submit their
own.” Plaintiffs submitted theirproof of lossto Wright on December 7,
20168 Wright did not respond.Nunnelley then created a final proof of loss
on September 5, 2017 that reflected a net loss 685,83.821° Using
Nunnelley’s final proof of loss, plaintiffattempted to file separate claims for
the disputed and undisputedrtions of theilossesas they had done for an

earlier flood that occurred in March 20%¥6Plaintiffs filed aproof of loss for
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only the undisputed itemsrequesting $63,663.82 based on Nunnelley’s
proof of loss—on February, 201822 Like their original proof of lossiright
did not respond to plaintifffebruary proof of los#

On May 14, 2018, plaintiffs filed this acticagainst Wright, claiming
breach of contrac¥ Plaintiff then filed a motion for summary judgm efiot

the allegedly undisputeldsses> Wright opposes the motio¥.

I[I. LEGAL STANDARD

Summary judgment is warranted when “the movant shtivat there
IS no genuine dispute as to any material fact damalmhovant is entitled to
judgment as a matter of law.” &eR. Civ. P. 56(a)see also Celotex Corp. v.
Catrett, 477 U.S. 317, 3223 (1986) Little v. Liquid Air Corp, 37 F.3d 1069,
1075 (5th Cir. 1994). When assessing whether puds as to any material
fact exists, the Court considers “all of the evidem the record but refrain[s]
from making credibility determinations or weighitige evidence.Delta &
Pine Land Co. v. Nationwide Agribusiness Ins.,G30 F.3d 395, 3989

(5th Cir. 2008). All reasonable inferences are varain favor of the
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nonmovingparty, but “unsupported allegations or affidaviestténg forth
‘ultimate or conclusory facts and conclusions a¥lare insufficient to either
support or defeat a motion for summary judgmen®&alindo v. Precision
Am. Corp, 754 F.2d 1212, 1216 (5th Cir. 198%ge also Little37 F.3d at
1075. Adispute about a material fact is genuihéhe evidence is such that
a reasonable [factfinder] could return a verdiat fbe nonmoving party.”
Anderson v. Liberty Lobby, In@77 U.S. 242, 248 (1986).

If the dispositive issue is one on which the moving pauvitl bear the
burden of proof at trial, the moving party “mustee forward with evidence
which would entitle it to a directed verdict if thevidence went
uncontroverted at trial.Intl Shortstop,Inc. v. Rally’s, Inc.939 F.2d 1257,
1264-65 (5th Cir. 1991). The nonmoving party can theffledt the motion by
either countering with evidence sufficient to demstmate the existence of a
genuine dispute of material fact, or “showing ththe moving paty’s
evidence is so sheer that it may not persuade ¢hsanable faelinder to
return a verdict in favor of the moving partyld. at 1265.

If the dispositive issue is one on which the nonimmgwarty will bear
the burden of proof at trial, the movinqy may satisfy its burden by
merely pointing out that the evidence in the recasdinsufficient with

respect to an essential element of the nonmovintyjgsaclaim. See Celotex



477 U.S. at 325. The burden then shifts to the noving party, who must,
by submitting or referring to evidence, set outdpe facts showing that a
genuine issue existsSee id at 324. The nonmovant may not rest upon the
pleadings, but must identify specific facts thataddish a genuine issue for
trial. See, e.g.id.; Little, 37 F.3d at 1075 (“Rule 56 mandates the entry of
summary judgment, after adequate time for discovemng upon motion,
against a party who fails to make a showing sudfiti to establish the
existence of an element essential to that paragsecanaen which that party

will bear the burden of proof at trial.” (quotirG@glotex 477 U.S. at 322).

1. DISCUSSION

Plaintiffs seek payment of the $63,663.82 listedtlas net loss in
Nunnelley's Septefer 5, 2017 final proof of loss But neither proof of loss
they submitted to Wright satisfied the requiremewnfsthe SFIP. Te
December 2016 proof of loss did not specify the amtothat plaintiffs
claimed under the policend the February 2018 proof of loss was untimely.

Wright issuedthe plaintiffs’ flood policy as part of the Natiohl&lood
Insurance Program (NFIP). Congress created thePNi¥I1968 to provide

affordable flood insurance to flood prone are&sge Gowland v. Aetnd43

17 R. Doc. 9at 3.



F.3d 951, 953 (5th Cir1998). FEMA operates thgrogram and issues
policies directly or through private insurers, swdWright, known as “Write
Your Own” companiesld. Whether FEMA or a “Write Your Own” company
Issues a policy, claims are paid directly from taeéeral treasuryld.

Policies arassued in the form of 8FIP, and no provision of the policy
can be altered, varied, or waived without the esgreritten consent of the
Federal Insurance Administratotd.; 44 C.F.R. 88 61.4(b), 61.13(d¥yince
pay-outs implicate the federal treasurmyrovisions of the SFIP must be
strictly enforced and construedGowland 143 F.3d at 954Wright v.
Allstate Ins. Cq.415 F.3d 384, 3887 (5th Cir.2005).

‘A NFIP participant cannot file a lawsuit seekingrther federal
benefits under the SFIBnless the participant can show prior compliance
with all policy requirements.’"Richardson v. Am. Bankers Ins. Co. of Fla.
279 F. Appx 295, 298 (5th Cir2008) (citing 44 C.F.R. pt. 61, app. A(1) art.
VII(R)). In case of a flood loss to insured propgthe insured must satisfy
several requirements before bringing a laws8tee44 C.F.R. pt. 61, app.
A(1) art. VII(J). Foremost, the insured must provide a complete, svRyoof
of Loss (POL) within 60 days after the loss, “or within any exseémn

authorized by FEMA.”Forman v. FEMA 138 E3d 543, 545 (5th Cir1998).



In this case, an extension was granted, and pféaideadline for filing their
proof of loss was December 31, 20'47.

In addition, he proof of loss must include documents suppartime
claimed amount, including “[s]pecifications of dageal buildings and
detailed repair estimates,” as well as “inventory damaged property
showing the quantity, description, actual cash gand the amount of loss.”
44 C.F.R. pt. 61, app. A(1) arwvll(J). These are strict requirements.
Forman, 138 F.3d at 546Richardson 279 F. Appx at 298. Thus, an
insureds failure to provide a complete, sworn proof ofdatatement with
supporting documentation “relieves the federal mesis obligation 6 pay
what otherwise might have been a valid clainGbwland 143 F.3d at 954;
see alsaMarseilles Homeowners Condo. Ass'nc. v. Fid. Nat. Ins. Cp542
F.3d 1053, 1055 (5th Ci008) (filing a complete proof ofloss is a “condit
precedent”to briging suit for proceeds under a SFIRells v. Fidelity Nat.
Ins. Co, No. 065381, 2008 WL 2781539, at *4 (E.Da. July 14, 2008)
(“Plaintiff’s failure to file [supporting] documentation prito filing suit is
fatal to her claim.”).

Plaintiffs were provided with a copy of the SFIPhieh requires them

to senda proof of loss ol “statement of the amount [thegfe claiming
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under the plicy signed and sworn to by [themi} 44 C.F.R. pt. 61, app. A(2)
art. VII(J). Plaintiffs’December 2016 proof of los$ates:
Enclosed is an invoice from the contractor for riepahat were
done; subtracting the $650.00 charged for buildanglatform,
the floodrelated part of that invoice actually totals $32,310.

Also enclosed is the adjuster’s list of contentsskes from this
flood.

Under Fifth Circuit law, g&ating the amount of an invoice and attaching an
adjuster’s list of contents losses does not amadwnstating the amount
claimed under the policySeeCummings v. Fidelity Nat. Indem. Ins. Co.
636 F. Appx221, 224 (5th Cir. 2016) (attaching a fepage list of contents
with a replacement cost of $104,390 does not meetréquirements of the
SFIP when that number did not appear on the sigiredf of loss);see also
DeCosta v. Allstate Ins. Gor30 F.2d 76, (1st Cir. 2013) (insurer need not
reimbursdosses documented an adjuster'®stimateahat wasappended to
proof of loss when the losses were not includethim amout stated in the
proof of loss). Plaintiffs did not seek paymerfor any portion otheitems

on the contents lish the proof of lossnor didthey sign and swear to the
amount in the attached adjuster’s estimate, wkolild be requiredinder
the SFIPto claim those lossesSeeDeCosta 730 F.3d a85 (plaintiff “had to

sign and sweato the amount in [the adjuster’s] estimate,” alamth other

19 R. Doc. 94 at 34.



SFIP requirements)The proof of loss does not even claim the $32,3aénf
the invoice, it merely states that this is the de®lated part of the invoice.
Because the December 2016 proofasfs did not meet the requirements of
the SFIP, Wright is excused from paying plaintiffi®im. Gowland 143 F.3d
at 954

Plaintiffs’ February 2018 proof of loss also doest momply with the
requirements of the SFIP because it was submittied the December 2017
deadline2 44 C.F.R. pt. 61, app. A(2) art. VII(J). Plainsifargue that the
February 2018 proof of loss is timely even thouglvas submitted after the
deadline because the claimddsseshad already beenclaimed in the
December 2016 proof of log$.But the December 2016 proof of loss did not
actually claim any of the losses in Nunneltegstimate, and even if it had,
plaintiffs cite no authority for this supposed eptien to the requirement of
timely filing the proof of loss. The Fifth Circuit has dahat claimants must
file a proof of loss that complies with all of tf&#=IP’s provisions for every
supplemental claim, even when thrginal proof of loss referred t&an intent
to supplementthe clainferrarov. Liberty Mut. Fire Ins. Co796 F.3d 529

534 (5th Cir. 2015) That plaintiffs filed an earlier proof of loss reglamg the
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same incident does not automatically render a laterof of loss timely.
Wright is therefore excused from paying tlaenounts claimed in the
February 2018 proof of loss.

Because plaintiffs did not comply with the SFIP'sopf of loss

requirementsthey are not entitled to summary judgment

V. CONCLUSION

For the foregoing reasons, the Court DENIES pldfisitmotion for

summary judgment.

SARAH S. VANCE
UNITED STATES DISTRCT JUDGE
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