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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF LOUISIANA

BRANDON N. VAUGHAN CIVIL ACTION
VERSUS NO. 18-5571
ALLIANCE OFFSHORE, LLCand SECTION M (3)

ALLIANCE LIFTBOATS, LLC

ORDER & REASONS

Before the Court is a motn for partial summary judgmefited on behalf of defendants
Alliance Offshore, LLC and Alliance ftboats, LLC (collectively, “Alliance”}, to which plaintiff
Brandon N. Vaughan (“Vaughantesponds in oppositichand in support of which Alliance
replies® Having considered the parties’ and the applicable law, the Court issues this Order &
Reasons.

l. BACKGROUND

This personal injury aain arises out of an incident that occurred aboarti/délemphis
while operating in the Gulf of Mexico on JuBe2017. Vaughan, who was working as a seaman
for Alliance, alleges he was injured when hekped up an extension cord lying in pooled water
that had washed onto the deckidgrjacking-down operations (whdrea liftboat lowers itself to
water level from a heightened, or “jacked-upgdsition on level with a platform, and uses its

buoyancy to push its legs loose from the muddy sea boftom).
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Vaughan and another crewmember, Andrewffi@riwere responsible for securing loose
items, including drums and trash bags, the deck prioto jacking dowr?. Although initially
secured, a drum and trash bag came loose soneetinring the jacking-down operation due to
what Vaughan called typical “wave action” on déckhe liftboat was thejacked up in order for
Vaughan to re-secure the loose items. Vaugtas re-securing the items when he came across
the extension coréh standing watet. Vaughan alleges that thettibat's Captain Brad Lowe
(“Captain Lowe”) ordered him to pick up the cdrdWhile Vaughan does not himself recall
Captain Lowe issuing this instructiéhhe relies upon fellow crewmember Murray Dorsey’s
recollection that Captain Lowerdicted them to clear the detk.In attempting to coil the cord
around his left elbow, Vaughan grasped the fereal@ of the cord with his bare, right hand,
immediately sensing a shock and numbness on the right side of hi&body.

Vaughan says he did not know where or whethe cord was plugged in at the time he
grabbed it® but he did not believe the cord was coneddb a power source because the indicator
light on the end of the cord was not!fit.In fact, the cord was pgged into a non-GFCI outlet in
the emergency generator roémto which crewmembers like Vaughan had acé®sd.uis

Gutierrez and Captain Lowe testified that Presarthird-party contractor, owned the cord and
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had been using it to paw control modules calleétConex boxes” aboard tHdemphisduring the
days ahead of the incidelit. Captain Lowe further testifiethat he did not know “if Proserv[]
undid it from wherever the power sourceyhwere using ... and dropped it thet®.’Vaughan
testified that the cord had beentbie deck for a few days befaitee incident but that he had not
seen it plugged into anything during that tithe.

The parties disagree as to whandiof extension cord Vaughan graspgdAlliance
contends that the cord did noteaan indicator that would lightp when the cord was energized
while Vaughan insists that the cord did have such aifglihe record reflects other disagreements
about the cord’s characteristics. Captain Lasentified an extension ¢ that was about 25 or
30 feet longf? whereas Vaughan said it sv&possibly” about 100 feé. When shown a
photograph of a cord, Vaughan fieggreed that the photograph depitthe extension cord that
shocked him, then later disagreed, explainingtti@tord in question had a yellow, plastic female
end that would light if energized. Still later Vaughan declared that the cord had a cleaf’end.

Alliance had certain policies and procedurasplace regarding electrical cords and
jacking-down operations. Eric Beasley (“Beaslegitified that, unless an electrical cord needed
to be used during jacking operations, it was Alliance’s custom to remove and secure cords on deck
prior to such operatiorf§. Additionally, Alliance’s Quality Health, Safety and Environmental

Manual (“QHSE Manual”) requires the use of GHotected outlets for “temporary wiring
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outdoors” and when “using electrical equipmemound water or in damp environments.”
However, the QHSE Manual excepted the use of Gi@ets for “[a]Jreas where receptacles are
required ... to supply power to specific equipmerd.(ireceptacles dedicated to refrigerators or
other heavy equipment)” and for “[l]ine filterand other power supply components in many
electronic instruments” that “draw suffisit capacitive current to trip a GFCE” Alliance also
provided gloves for a crewmember like Vaughan,hsitlid not wear them during the incidéht.

As a result of the aaent, Vaughan alleges he sufferefuries that required medical
treatment and that prevent hinorin resuming work. Vaughan contends that Alliance’s failure to
provide a safe place to work, failure to take prgpecautions to prevette risk of electrical
shock, failure to use a GFCI-protected outlet thuoe the risk of electric shock, failure to warn,
among other acts and omissions, suppartlbnes Act and unseaworthiness claitns.
. PENDING MOTION

In its motion for partial summary judgmeAtiance argues that Vaughan cannot establish
either negligence under the Jones Act or unseaworthiness. As to the Jones Act claim, Alliance
insists that Vaughan, a trained e¢texan with two year®f experience, was oeless in grabbing
the submerged electrical cord with his baradsawithout first checking to see whether it was
energized. Alliance also contends that aCGButlet was not required by the QHSE Manual
because the cord’s use to power Proserv’'s £boges “seem|s] to fit the [Manual’s] exception
for ‘power supply components in many electmnnstruments,” and perhaps also ‘heavy

equipment.”®  Alliance further arguethat it had no duty to wariaughan of the “open and
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obvious” danger posed by the wet cord. As foruhgeaworthiness claim, Alliance contends that

the cord’s presence in the puddle was the redwh “isolated, personal negligent a¢tyiot the
pervasive acts necessary to btk an unseaworthy condition. fher, Alliance claims that the

cord was knocked loose by the items (drum and trash bag) Vaughan was supposed to have secured,
making only Vaughan to blanfé.

Vaughan responds that several disputedessaf material fact preclude summary
judgment. In support of his Jones Act claifgughan contends thatlllance has not met its
burden of showing the complete absence of its alleged negligence, pointing to Captain Lowe’s
order that Vaughan pick up the cord and thaAice’s noncompliance i the QHSE Manual’'s
directive to employ a GFCI outlét. Further, Vaughan saysathAlliance has not produced
evidence to show that his reliancetbe unlit end of the cord was improgerin support of his
unseaworthiness claim, Vaughan claims that theepsof the extension cord on deck was more
than a mere isolated act of negligence becaess|By testified that, despite the presence of water
on deck during jacking-down operations, it washowon for extension cords be on deck, and
because Captain Lowe testifidtht, despite the QHSE Manual’'selitive to use a GFCI outlet,
he did not know why the extension cord was not plugged intd®Rmally, Vaughan claims that
the parties’ disagreement abamuhat kind of cord allegedlshocked Vaughan also precludes

summary judgment on both clairfs.
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1. LAW & ANALYSIS

A. Summary Judgment Standard

Summary judgment is propef the pleadings, depositions,savers to interrogatories, and
admissions on file, togetheith the affidavits, if any, show #t there is no genuine issue as to
any material fact and that the moving partgmditied to a judgment as a matter of lauCelotex
Corp. v. Catrett477 U.S. 317, 322 (1986) (citing Fed. Rv.(®?. 56(c)). “Rule 56(c) mandates
the entry of summary judgmeiaffter adequate time for discoveagd upon motion, against a party
who fails to make a showing sufficient to establise existence of an element essential to that
party’s case, and on which the party will bear the burden of proof at tteal.’A party moving
for summary judgment bears the initial burdememonstrating the basis for summary judgment
and identifying those portions of the recoudiscovery, and any affavits supporting the
conclusion that there is no genaiissue of material factd. at 323. If the moving party meets
that burden, then theonmoving party must use evidence daghle under Rule 56 to demonstrate
the existence of a genuirssue of material factld. at 324.

A genuine issue of material fact exist@ifeasonable jury couldtuen a verdict for the
nonmoving party. SeeAnderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1996). The substantive
law identifies which facts are materiald. Material facts are not genuinely disputed when a
rational trier of fact could not find for the nonmogiparty upon a review difie record taken as a
whole. See Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Cé7a U.S. 574, 587 (1986);
Equal Emp’t Opportunity Comm’n v. Simbaki, Ltd@67 F.3d 475, 481 (5th Cir. 2014).
“[Ulnsubstantiated asseotis,” “conclusory allegations,” anderely colorable factual bases are
insufficient to defeat a motion for summary judgme®eeAnderson477 U.S. at 249-5¢opper

v. Frank 16 F.3d 92, 97 (5th Cir. 1994). In mj on a summary judgment motion, a court may



not resolve credibility issues or weigh evidencgee Delta & Pine Land Co. v. Nationwide
Agribusiness Ins. Cp530 F.3d 395, 398-99 (5thrCR008). Furthermore, a court must assess the
evidence, review the facts, and draw any apprtpiderences based on the evidence in the light
most favorable to the pgropposing summary judgmenfee Tolan v. Cotto®72 U.S. 650, 656
(2014);Daniels v. City of Arlington246 F.3d 500, 502 (5th Cir. 2001Yet, a court only draws
reasonable inferences in favor of the nonmovatigwthere is an actual controversy, that is, when
both parties have submitted evidence of contradictory fattitle v. Liquid Air Corp, 37 F.3d
1069, 1075 (5th Cir. 1994) (en banc) (citibgjan v. Nat'l| Wildlife Fed'n 497 U.S. 871, 888
(1990)).

After the movant demonstrates the abserfca genuine dispute, the nonmovant must
articulate specific facts and poitt supporting, competent evidenttet may be presented in a
form admissible at trialSeeLynch Props., Inc. v. Potomac Ins. Co. of 140 F.3d 622, 625 (5th
Cir. 1998); Fed. R. Civ. P. 56(&)(A) & (c)(2). Swh facts must create more than “some
metaphysical doubt as to the material factglatsushita475 U.S. at 586. When the nonmovant
will bear the burden of proof at trial on the disfiive issue, the moving party may simply point
to insufficient admissible evidence to establisheasential element of the nonmovant’s claim in
order to satisfy its sumany judgment burdenSee Celotexd77 U.S. at 322-25; Fed. R. Civ. P.
56(c)(B). Unless there is a gene issue for trial that couldupport a judgment in favor of the
nonmovant, summary judgment must be granteeklittle, 37 F.3d at 1075-76.

B. JonesAct

The Jones Act provides a cause of actiona “seaman injured in the course of
employment.” 46 U.S.C. 8§ 30104. ‘#eaman is entitled to recayainder the Jones Act ... if his

employer’s negligence is the cause, ihoke or in part, of his injury.”Gautreaux v. Scurlock



Marine, Inc, 107 F.3d 331, 335 (5th Cir. 1997) (en bafic)An employer has the duty to provide
his seaman employees with a reasonably safe place to weikihons v. Transocean Offshore
Deepwater Drilling, Inc. 551 F. Supp. 2d 471, 475 (E.D. La. 2008) (cit®wjburn v. Bunge
Towing, Inc, 883 F.2d 372, 374 (5th Cir. 1989)). An emm@o¥reaches this duty when it fails to
act with “ordinary prudence under the circumstancesdutreaux 107 F.3d at 338. Under the
Jones Act, the negligence of a seamanieieemployee is imputetb the employerSee Martinez
v. Offshore Specialty Fabricators, Inct81 F. App’x 942, 945 (5th Cir. 2012). While the
employer’s duty is broad, an employer “must hae¢éice and opportunity toorrect an unsafe
condition before liality attaches.” Colburn 883 F.2d at 374. Therefore, to succeed on a Jones
Act claim, “there must be some evidence from which a jury can infer that the unsafe condition
existed and that the owner knew or, in the exercise of due care, should have knowPRerit.”
v. Morgan Guar. Tr. C9.528 F.2d 1378, 1379 (5th Cir. 1976). waver, a plaintiff may satisfy
the “featherweight” burden of causation undbe Jones Act simply by showing that the
employer’s “negligence played any part, ettem slightest, in producing the injuryChisholm v.
Sabine Towing & Transp679 F.2d 60, 62 (5th Cir. 1982) (¢itans omitted). “Even under the
Jones Act, however, a party must establish more than ‘but for’ causatiohrison v. Cenac
Towing, Inc, 544 F.3d 296, 302 (5th Cir. 2008).

Like the employer, a seaman musitglact with ordinary prudence Gautreaux 107 F.3d
at 339. A seaman’s own negligence does notrbeovery under the Jones Act but “is an
affirmative defense that diminishes recoven proportion to the seaman’s fault3ee Johnsgn

544 F.3d at 302. Thus, to defeaflones Act claim by way slmmary judgment, an employer

38 Vaughan’s seaman status is undisputed.



“must show that there is no geneimssue of material fact witlespect to its own negligence.”
Nelton v. Cenac Towing Co., LI.2010 WL 4116851, at *2 (E.D. La. Oct. 19, 2010).

Here, Alliance has not demonstrated thaisitcompletely free of fault as to make
appropriate summary judgmentiis favor. Alliance contends that Vaughan’'s own negligence
caused his injuries, citinglcFann v. Southwestern Power Electric C&l6 So. 2d 1277, 1284
(La. App. 2005), in which a power company was m&ltl liable for negligence where a fourteen-
year-old boy cut its electric wire with prunirglears, under the rationale that the dangers of
electricity are “common knowledge.” On this basis, Alliance asks, “[i]f a boy of [fourteen] is
responsible for his own carelesssawith a live wire, shouldn’t the same standard apply to a 35-
year-old with years of training to be an electricid&?h response, Vaughan says thatFann a
Louisiana-state-court case, ispposite to address the “very ligbausation burden applicable in
Jones Act caseéS. The Court agrees. Alli@e cannot rely on statewao establish it was free
from fault under the Jones AcBee Bourgeois v. Weber Marine, LL&D F. Supp. 3d 721, 729
(E.D. La. 2015) (“the Supreme Court has made cledraimaritime tort is ‘a type of action which
the Constitution has placed undeational power to coml in its substaite as well as its
procedural features™) (quotingope & Talbot, Inc. v. Hawr846 U.S. 406, 409 (1953) (internal
quotation omitted))see generall ROBERTFORCE& MARTIN J.NORRIS THE LAW OF SEAMEN §
30:37 (5th ed. 2018) (discussimgur principal differences Ibeen Jones Act negligence and
ordinary, common-law negligence).

“A shipowner in a Jones Act case has a dutydm his employees ‘in an effective way of
dangers not reasonably knownPatterson v. Allseas USA, In@37 F. App’x 633, 637 (5th Cir.

2005) (quotingDavis v. Parkhill-Goodloe Cp302 F.2d 489, 494 (5th Cit962)). Conversely,

39R. Doc. 26-1 at 9-11.
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“[t]here is no duty to instruct an experiencedian on matters within common sense, or to remind
him of what he already kmeor should have known.Weary v. Noble Drilling Corp.2006 WL
146201, at *2 (E.D. La. Jan. 19, 2006) (no failurevémn of unsafe contion where employer had

no notice of it) (citation omitted). “In other words, shipowners need not warn seamen of dangers
that are ‘open and obvious.'Patterson 137 F. App’x at 637 (quotingarrell v. United States

167 F.2d 781, 783 (2d Cir. 1948)).

In Patterson the Fifth Circuit held that the employer was not liable under the Jones Act
for failing to warn an employee about the hazafrdescending a port staiay with wet boots.

137 F. App’x at 635, 637-38. The court reasoned the employee’s exgence as “the main
safety official under the captain,” his “intimate[] familiar[ity] with the [vessel],” and his earlier
descent of an identical staircase without inotdestablished that the only danger was the wet
condition of his boots. Becausedthing [the employer] knew or a@d have told [the employee]
regarding the dangers of desdang the stairway in wet bootsowld have armed [the employee]
with any more knowledge than he had whenwadked out of the stading water toward the
stairway,” the court held that there wasdwy to warn of the open and obvious danglek. at
638.

In this case, it is unsiputed that Vaughan was an ablemtlied seaman with two years of
training as an electrician. his, Vaughan already knew or cemtgishould have known to check
the cord’s power source before grabbing its female end from a pool of water. In addition, Vaughan
was familiar with the appurtenances of the vesseit was his duty to secure them for jacking-
down operations, and he had been aboardMtamphisfor several days before the incident.

Consequently, Alliance contends that, aPatterson there was nothing more it could have told

10



Vaughan to better inform him of the dangersafching with his baréands a potentially live
electrical cord lying irstanding water.

But this case is distinguishable frdPattersonbecause Vaughan here identifies several
disputed facts from which a jury could infélliance’s negligence under the Jones Act in causing
Vaughan’s injuries. First, Vaughan identifies testity indicating that the cord had been present
on deck for several days and that Captain Langered Vaughan to pickp the cord. Such
evidence may lead a jury to conclude thatakite had notice and opportiyrtio correct the unsafe
condition. Moreover, even if it were determined that a fellow crewmember was negligent in not
securing the cord, that crewmember’s negligemoeald be imputed to the employer, Alliance.
While Alliance contends it had no duty tomva/aughan of the “open and obvious” danger posed
by the wet cord, the testimony th@aptain Lowe ordered Vaughan to pick up the cord undermines
summary judgment for Alliance on this basi&fter all, if the danger was open and obvious to
Vaughan, it must have been equally open andools to Captain Lowe when ordering Vaughan
to pick it up. Thus, if Vaughan proves thatp@an Lowe ordered him to pick up the electrical
cord, a jury could infer either that the dang&s not open and obviots experienced seamen,
such as Vaughan and Captain Lowe, therebyingavaughan’s claim intacbr, conversely, that
the danger was indeed open and obvious makipte®el_owe’s order to Vaughan negligent under
the Jones Act.

Second, Vaughan points to Captain Lowe’s wresf testimony that he did not know why
a GFCI outlet was not used for the “temporarnying outdoors” and when “using electrical
equipment around water or in damp eaximents” as required by the QHSE Marfttallthough

an employer’s safety rules do not create alleigdy to abide by them, they are nevertheless

“1R. Doc. 33 at 5.
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relevant to determining whether the @oyer breached the standard of caMichols v. Weeks
Marine, Inc, 513 F. Supp. 2d 627, 636 (E.D. La. 20G8e als®dber v. Penrod Drilling Cq.726
F.2d 1035, 1037 (5th Cir. 1984) (employer’s breacbadéty rule was evidenad its negligence).
Because the cord’s exact utilitythe time of the incident has no¢en established, even Alliance
hesitates to state that the QHSE Manual nitéfely excepted Alliance from the Manual’s
requirement to use a GFCI outtétFinally, Vaughan has identified a factual dispute as to whether
the cord had an indicator light to warn it wagmgized. These disputeddts are relevant to the
determination of Alliance and Vaughan's negligence under the Jones Act, making summary
judgment improper at this junctute.

C. Unseaworthiness

Separate and apart from the employer’s duty to provide a safe work environment under the
Jones Act is the vessel owner’s non-delegable upyovide its seamenith a seaworthy vessel
under general maritime lawSee Usner v. Luckenbach Overseas Cap0 U.S. 494, 498-500
(1971). “To establish a claim of wreworthiness, ‘the injured seantanst prove that the [vessel]
owner has failed to provide a vekssewhich is reasonably fit anghfe for the purposes for which
itis to be used.”Boudreaux v. United State280 F.3d 461, 468 (5thir. 2002) (quotinglackson
v. OMI Corp, 245 F.3d 525, 527 (5th Cir. 2001)). “Asgel’'s condition of unseaworthiness might
arise from any number of circumstances,” such as a “condition of the ship, her appurtenances, her

cargo, or her crew.Usner, 400 U.S. at 499-500. While “an isadtpersonal negligent act of the

42 SeeR. Doc. 36 at 6-7.

43 Alternatively, Alliance argues it cannot be held laldr the acts of Proserthe third-party contractor
which owned and operated the cord, citvigCarroll v. Wood Group Management Services,,|861 F. App’x 407,
410 (5th Cir. 2014), an@oulter v. Texaco, Incl117 F.3d 909, 912 (5th Cir. 1997). R. Doc. 26-1 at 9-12. But
McCarroll andCoulter, cases that address an employer’s liability under the Outer Continental Shelf Lands Act, are
not applicable to the employer’s broad duty under the JonesSea.McCarroll 561 F. App'x at 409-40Coulter,
117 F.3d at 911see also Johnson v. Blue Marlin Servs. of Acadiana, ZU8 F. Supp. 2d 592, 593 (E.D. La. 2010)
(“The law is ... well-settled that [an employer’s] duty incladeduty to inspect third-party property for hazards and
to protect the employder possible defects.”).
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crew” does not render a ship unseaworthy, “peweisbperational neglignce consisting of “a
congeries of acts” will.Daughdrill v. Ocean Drilling & Expl. C.709 F. Supp. 710, 712 (E.D.
La. 1989) (citingRobinson v. Showa Kaiun K,Ki51 F. 2d 688, 690 (5th1ICil971)). However,

an unseaworthy condition may also arise frofitransitory” condition, such as the temporary
presence of oil, water, or other foreign substari®ee Mitchell v. Trawler Racer, In@62 U.S.
539 (slime and gurry coating the ship’s rail was unseaworthy conditioniB2RR FORCE &
MARTIN J. NORRIS THE LAW OF SEAMEN § 27:6 (5th ed. 2018). Nevertheless, as to a vessel's
seaworthiness, “[t]he standard is not perfectim,reasonable fitness; not a ship that will weather
every conceivable storm or withstand every imafla peril of the sea, but a vessel reasonably
suitable for her intended serviceMitchell, 362 U.S. at 550 (citinBoudoin v. Lykes Bros. S. S.
Co, 348 U.S. 336, 339 (1955)).

In terms of the causation necessary to estahblidaim of unseaworthiness, a seaman must
prove that “(1) the unseaworthingsayed a substantial part inifging about or actually causing
the injury and that (2) the injury was eithedieect result or a reasably probable consequence
of the unseaworthinessManderson v. Chet Morrison Contractofag., 666 F.3d 373, 380 (5th
Cir. 2012) (quotingsmith v. Trans-World Drilling Co772 F.2d 157, 162 (5th Cir. 1985)). This
standard has been likened to proate cause and said to be mdeenanding than that required by
the Jones ActSee id. 1 THOMAS J. SCHOENBAUM, ADMIRALTY & MARITIME LAW § 6:25 (6th ed.
2018).

Here, Vaughan has presented no evidenaotmter Alliance’s contention that the cord
was an isolated act of negligence similar to th&arclay v. Cameron Charter Boats, In2011
WL 2690399 (W.D. La. July 5, 2011). There, the midi tripped over an exension cord that had

been placed in the walkway of the galley. Thert reasoned, “[r]legardis of the length of time
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the extension cord was in place, there was only one act of negligence — placing the extension cord
in the walkway of the galley — that allegedly rendered the vessel unseawddhgt’*4. As a
result, the act was not so pervasive as to establish an unseaworthy conditigihan cites the
testimony of Beasley and Captain Lowe, attempting to show that it was Alliance’s policy to leave
live cords lying about in wet cortdins, but their testimony indicatdse opposite is true. In fact,
Beasely testified that it was Adihce’s policy to unplug and stowrds that were not in use during
jacking-down operatior®é. Further, Captain Lowe’s acknowledgement of noncompliance with
the QHSE Manual merely establishes that, whi&F&I outlet might ought to have been used, it
was not on this particaf occasion. As iBarclay, “[rlegardless of the length of time the extension
cord was in place, there was only one act ofigegte” — here, at most, Captain Lowe’s order to
Vaughan to pick up the energized cord left anliftboat’s deck duringhe jacking-down operation
— and this one act of negligence does not amount to the “congeries of acts” necessary to establish
pervasive operational negligence and ttausustain a claim for unseaworthiness. Therefore,
Alliance is entitled to summary judgntezn Vaughan's unseaworthiness claim.
V. CONCLUSION

Accordingly, for the foregoing reasons,

IT IS ORDERED that Alliance’s Motion for Partiabummary Judgment is DENIED in
part, as to Brandon Vaughan’s Jones Act claing GRANTED in part, as to Brandon Vaughan’s
unseaworthiness claim.

New Orleans, Louisiana, this 23rd day of April, 2019.

e WL

BARRY W. ASHE
UNITEDSTATESDISTRICT JUDGE

44R. Doc. 33-5 at 4.
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