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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

VENESSA HUMPHREY, CIVIL ACTION
Plaintiff

VERSUS NO. 18-6298

HIGBEE LANCOMS, LP , ET AL ., SECTION: “E"(5)
Defendants

ORDER AND REASONS

Before the Court is a motion for summary judgmeledfbyThird PartyDefendant
R. Seibert Construction, LLC (“Seibert¥)Third PartyPlaintiff Higbee Lancoms, L.P.
(“Dillard’s”) opposes thenotion 2 Seibert filed a reply.For thereasons that followthe
motion for summary judgment GRANTED .

BACKGROUND

Plaintiff Venessa Humphrey alleges that on or about Jun€@07, sheslipped
and fell on a newly painted handicap ramafper exiting a department store known as
Dillard’s, located on the premiseof the Oakwood Center Malh Gretna, LA% It is
undisputed that itvas raining as Plaintiff exited the storéccording to Plaintiff,“the
newly painted handicap ramp being covered with naater created a slick surface and
thereby a hazardous conditiof Plaintiff brings causes of actionsmsed onLouisiana

Civil Code articles 2315 and 2317, as well as L@rnia Revised Statuteagainst Dillard’s

1R. Doc. 8. Seibert seeks summary judgment on all claims aedéxy the Plaintiff but the Plaintiff does
not bring claims against Seibert. Plaintiff filed apposition to the motion, R. Doc. 73, appareotly of an
abundance of caution. The Court will analyze thetion as one for summary judgment on Dillard’srthi
party demand against Seibert. To the extent Sedbeeks summary judgment on a claim not mhgé¢he
Plaintiff against it, the motion is denied as moot.

2R. Doc. 70.

3R. Doc 89.

4R. Doc. 12 at TlII.

5R. Doc.48-2 at 12; R. Doc. 701.

8 R. Doc. 12 at TVI.
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and Oakwood Shopping Center, LLC a/k/a Geneggabwth Services, Inc. (“Oakwood”)
the owner of the shopping mall where Dillardsdocated?

Dillard’s and Oakwood fileccrossclaims against each ottfe@akwood contends
Dillard’s is contractually obligated to defend amddemnify Oakwood in the presé
lawsuit? Dillard’s contends Oakwood is contractually obligdtto defend i#9

Dillard’s filed a third party complaint against 8ert, the party with which
Dillard’s contracted to paint the handicap rampsastuei! Dillard’s alleges, “if plaintiff
hassustained damages, which is denied, then her dansageresult, in part, of the
negligence and/or fault of Sieberf1n its prayer,Dillard’s requests “in the event an
award of damages is granted in Plaintiff's favomggt [it], or in Oakwood Shopping
Center’s favor against [it], there be a judgmentegrd in [its] favor against [Siebert] for
any and all sums to which it has become indebteglamtiff or Oakwood, including the
costs of defending this matte®”Dillard’s third party demand contains nfactual
allegationsto support its prayer for recovefygom Seibert for any amounts Dillard’s is
found to owe Oakwood.

On November 21, 2018, Seibert filed a motion to dssmDillard’s third party
demandarguing Dillard’s failed to state a claim for doibution or indemnity** On May

20, 2019, he Court granted this motion to the extent Dillarddught contribution from

71d. at § MIl. Although Plaintiff references article 2315, 231Ada2317.1, and Louisiana Revised Statutes,
she describes her causes of action as being negkgand strict liability. As explained herein, La. Civ. Code
articles 2317 and 2317.1 are now negligence caokastion.

8 R. Docs. 8 and 11.

9R. Doc. 8 at p. 7-8, 11 35.

DR, Doc. 11 at pp.-3,174-6.

1R. Doc. 12.

2]d.at 1 8.

1B1d. at T11.

1“4 R. Doc. 20.



Seibertbased on Seibert’s negligen®® The Court denied Seibert’s motion to dismiss
on the claim against it for legaidemnification’

In the instant motion Seibert seeks dismissal obillard’s’ claims for legal
indemnificationbecauseDillard’s cannot be held liable in this mattdNLESS Dillard’s
is independently at fault for its own actions oamions, which wold prevent any claim
for legal indemnificatiorr'18

SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate only “if the movahtows that there is no
genuine dispute as to any material fact and theanbis entitled to judgment as a matter
of law.”19 “An issue is material if its resolution could affecetbutcome of the actior?®
When assessing whether a material factual dispxstse the Court considers “all of the
evidence in the record but refrain[s] from makingdaibility determinations or weighm
the evidence?1 All reasonable inferences are drawn in favor of hlo@-moving party?2
There is no genuine issue of material fact if, eveEawing the evidence in the light most
favorable to the nomoving party, no reasonable trier of fact coulddfifor the non

moving party, thus entitling the moving party tapgment as a matter of lai¥.

BB R. Doc. 33 at 4.

16 The Court’s ruling granting Seibert’s motion tesdiiss “to the extent [Dillard’s] seeks contributifrom
Seibert” applies to Dillard’s’ claims for contribioh with respect to both Plaintiff's claims agairiitlard’s
and Oakwood’s crossclaims against Dillard’s.

7R. Doc. 33at6.

18|d. (emphasis in original).

19 FeD.R.CIv.P.56; see alsoCelotex Corp. v. Catretd77 U.S. 317, 32223 (1986)

20 DIRECTV, Inc. v. Robsq@20 F.3d 532, 536 (5th Cir. 2005)

21Delta & Pine Land Co. v. Nationwid&gribusiness Ins. Cp530 F.3d 395, 39899 (5th Cir. 2008)see
alsoReeves v. Sanderson Plumbing Prods.,,I580 U.S. 133, 15651 (2000)

22 jttle v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994)

23 Hibernia Nat. Bank v. Carner997 F.2d 94, 98 (5th Cir. 1993¢giting Amoco Prod. Co. v. Horwell
Energy, Inc,969 F.2d 146, 14748 (5th Cir. 1992).

3



“[A] party seeking summary judgment always bearse thitial responsibility of
informing the district court of the basis for itsotion, and identifying those portions of
[the record] which it believes demonstrate the altgeof a genuine issue of mateffeadt.”
To satisfy Rule 56’s burden of production, the nmayvparty must do one of two things:
“the moving party may submit affirmative evidendet negates an essential element of
the nonmoving party’'s claim” or “‘the moving partyaydemonstrate to th@ourt that the
nonmoving party’s evidence is insufficient to edisiio an essential element ohe
nonmoving party’s claim.lf the moving party fails to carry this burden, tm@tion must
be denied. If the moving party successfully cartieis burden,he burden of production
then shifts to the nomoving party to direct the Court’s attention to sstiming in the
pleadings or other evidence in the record settarthf specific facts sufficient to establish
that a genuine issue of material fact does indeasit 24

If the dispositive issue is one on which the rmoving party will bear the burden
of persuasion at trial, the moving party may satisf burden of production by either (1)
submitting affirmative evidence that negates aremsial element of th@on-movant’s
claim, or (2) affirmatively demonstrating that tleers no evidence in the record to
establish an essential element of the moavant’s claim2> If the movant fails to
affirmatively show the absence of evidence in tleeord, its motion for smmary
judgment must be denied.Thus, the nommoving party may defeat a motion for
summaryjudgment by “calling the Court’s attenti@msupporting evidence already in the

record that was overlooked or ignored by the movpayty.?” “‘[U]nsubstantiated

24 Celotex 477 U.S. at 32224.

25]d. at 33%+32 (Brennan, J., dissenting).

26 Seeid. at 332.

271d. at 332-33. The burden would then shift back to the movant émndnstrate the inadequacy of the
evidence relied upon by the ngnovant. Once attacked, “the burden of productiofftsiho the nonmoving

4



assetions are not competent summary judgment evidemhlee.party opposing summary
judgment is required to identify specific evidenicethe record and to articulate the
precise manner in which that evidence supportehlser claim. ‘Rule 56 does not impose
upon the district court a duty to sift through tteeord in search of evidence to support a
party’s opposition to summary judgmen8”

LAW AND ANALYSIS

Plaintiff alleges her claims are based: megligence, under Louisiana Civil Code
article 2315 strict liability, under Louisiana Code article 234id 2317.1; and Louisiana
Revised Statute®. For “merchants” like Dillard’s, Louisiana Revisedta®utes
9:2800.6(B)subsumes plaintiff's negligence claim3 As a result, Plaintiff's negligence
claims gainst Dillard’s are basesblelyon Section 9:2800(B3j?!

Dillard’s seeks legal indemnity from Seibé?t.Dillard’s cannot recover legal
indemnity from Seiberif Dillard’s is held liable to Plaintifunder Section 9:2800.6(B)
The Court alreadhasheld“a party who is actually negligent or actually at fac&annot
recover legal indemnit{3334 The key issuas thus whetheDillard’s can recovelegal

indemnityfrom Seibertunder a theory of strict liability.

party, who must either (1) rehabilitate the eviderattacked in the moving party’s papers, (2) praduc
addtional evidence showing the existence of a genissae for trial as provided in Rule 56(e), or $8)omit
an affidavit explaining why further discovery isaessary as provided in Rule 56(fid’ at 332-33, 333n.3.
28 Ragas v. Tenn. Gas Pipeline €436 F.3d 455, 458 (5th Cir. 1998jiting Celotex 477 U.S. at 324
Forsyth v. Barr 19 F.3d 1527, 1537 (5th Cir. 199d4hd quotingSkotak v. Tenneco Resins, |n@53 F.2d
909, 91516 &n.7 (5th Cir. 1992)

29 The Court assumes Plaintiff is referring to La. RRK800.6.

30La.R.S.9:2800.6(B).

31Jackson v. DG Louisiana, LL Civil Action No. 17#690,2018 WL 4042519at *2 (W.D. La. July 31, 2018).
32 Dillard’s does not allege its contract with Seibartluded an indemnity provision. As a result, Bildl’s
only seeks legal indemnityot contractual indemnityrom Seibert.

33R. Doc. 33 at fcitingHamway v. Braud20012364 (La. App. 1 Cir. 11/8/02838 So. 2d 803, 8Q6

34 The same is true if Dillard’s seeks legal indemnfitgm Seibertfor the amount ofany contractual
indemnity Dillard’s may owdo Oakwod. Put differently, if Oakwood is found liable undertlaeory of
negligence to Plaintiff, an®illard’s is in turn found liable in contract to indemnify Oakwood, @itd’s
cannot recover legal indemnity from Seibert becansither Oakwood’s nor Dillard’s’ liability would é
based on strict liability



“In the absence of an express contractual proviseoclaim for legal indemnity
arises only when the fault of the person seekirtemnification is solely constructive or
derivative, from failure or omission to perform serntegal duty, and may only be had
against one who, because of his act, has cawusaish constructive liability to be
imposed.3> Seibert contends the 1996 tort amendmeddng article 2317.1 injecd a
“negligence standard into custodial fat#t Seibert argueshat, as a result“with its
adoption ofLa. Civ.Code art. 2317.to require knowledge or constructive knowledgé
a defect] the Legislature effectively eliminated strictbiéity under Article 2317, turning
it into a negligence claim3’Based on the 1996 amendments, Seibert concludes:

[11t is no longer possibl¢for] Dillard’s to be found merely constructively or

derivatively at fault and still be held responsifdethe actual fault of Seibert under

2317. For Humphrey to succeed, she would have tabdéish that Dillard’s knew,

should have known, or created the unreasonably el@ug condition or defect in

its ramp. Afinding of any of these would constiewd finding of actual fault on the
behalf of Dillard’s and prevent it from obtainingdal indemnification from

Seibertss

Seibert is correctAfter the 1996 amedments,f Dillard’s is found liable under
articles 2317 and 2317.1, Dillard’s’ liabilitys not solely constructive or derivative. As the
Louisiana courts have explained

[S]trict liability underLa. C.C. art. 231was effectively eliminated and convedte

to a negligence standard by the enactment in 1996 0C.C. art. 2317,Iwhich

imposes liability only if the owner or custodiandw or should have known of the
defect and failed to use reasonable care to pretNentlamagé®

35425Notre DamelLLC v.Kolbe & Kolbe Mill Wak Co, 151 F. Supp. 3d15,721(E.D. La. 2015)Yquoting
Hamway 838 So. 2dat806) (internal quotation omitted).

36|d. at 17 (quotind@oyd Racing, L.L.C.v. W.G. Yates & Sons Const.Nw.2:10 CV416, 2011 WL 1113574,
at *2 (W.D. La. Mar. 24, 201))internal quotation marks omitted).

371d. at 1#18 (quotingBurmaster v. Plaguemind2ar. Gov't, 20072432 (La. 5/21/08), 982 So. 2d 795,
799) (internal quotation marks omitted).

38|d. at 18.

39 Ponder v. SDT Waste & Debris Services, L.L.ZD.151656 (La.App. 1 Cir. 8/16/17), 2017 WL 3498159
at *5 (citingBurmaster 982 So. 2d at 799 n.Maraist & Galligan Louisiana Tort Law8 14-2, at 336-332
(1996).



As a result,Dillard’s may be held liableto Plaintiff only for its own negligent
conduct under Section 9:2800.6 aardicles 2317 and®317.11f Dillard’s is found liable
to Plaintiffunder this statute dhese articles, Dillard’s liabilitys direct, not constructive
or derivative40

Accordingly,even making alteasonablassumptions in favor dillard’s, which a
court must do on a motion for summary judgmeéhthe Court findsSeibertis entitled to
summary judgmenin its favor onDillard’s third party demand

CONCLUSION

IT IS ORDERED that Seibert’s motion for summary judgment@&RANTED
with respect to Dillard’s third party demand agaiseibertfor indemnity from Seibert
based orPlaintiff's claims against Dillard'andOakwood’s crossclaims against Dillard’s.

New Orleans, Louisiana, this31stday of October, 2019.

_SU§I_E_MO_RW%A/\ ________
UNITED STATES DISTRICT JUDGE

40 Dillard’s’ claim for indemnity for any damages itight be contractually obligated to pay Oakwoodsfa

for the samereasons. Anydamages awarded agaaist@add would be based on negligence, whether under
article 2315 or article 2317, and would not ent®lakwood to contribution or indemnity from Dillasd The
contractual agreement between DillardglaDakwood may entitle Oakwood to contractual indémfrom
Dillard’s, but thatagreemenwould not entitle Dillard’s to indemnity from Seitte

41Warren v. Geller924 F.Supp.2d 713, 728 (E.D. La. 2013).
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