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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OH.OUISIANA

SHANE BARBER CIVIL ACTION
VERSUS NO. 18-6914
SPINAL ELEMENTS SECTION “R” (3)

ORDER AND REASONS

Before the Court is defendant Spinal Elements’ ynaged motion for
summary judgment. Because plaintiff cannot prove essential elemerits o

his claims, the Court grants the motion.

l. BACKGROUND

This is a product liability case.Plaintiff Shane Barber underwent
Anterior Lumbar Interbody Fusion on his lumbosac@ht on May 19,
20152 The procedure involved placing a Zeus #14 Cage,radpct
manufactured by defendant, in the plaintiff's loweack3 Thesurgeon who

performed the surgery secured the cage with, amatihgr things, an

1 R. Doc. 17.

2 R. Doc. 173 at 1 1 1. Plaintiff has not filed a responsalédendant’s
statement of uncontested facts. The Court theeefdeems the facts
provided in the defendant’s statement admitt8eeE.D. La. LR.56.2

3 Id.at 19 2.
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orthopedic screw. The screw was manufactured by third party Synthes.
After the surgery, plaintiff continued to fephinin his back® He sought
treatment for this painromultiple occasions.His doctor determined that
the screw manufactured by Synthes had broken aattthis fracture was
causing plaintiff's pair®.

On June 11, 2018, plaintiff filed a petition fordages in Louisiana
state cour® OnJuly 23, 2018defendant removed the action to this Court
on the basis of diversity jurisdictiof On July 1, 2019, defendant filed the
iInstant motion for summary judgmeassertinghat plaintiff had failed to
meet his burden on any of his claifsPlaintiff did not respnd to the
motion for summary judgment. In additionlaptiffs deadline tomake
expert disclosurewasJune 14, 201% Plaintiff has failed to make any such

disclosuress

Id.

Id.

Id. at2 14 Ex Gat 107
Id. 1 56; Ex. F at 116
Id. 15, 7TEXx F at 44
Doc. 11.

Doc. 1.

Doc. 17.
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© 00 N o o b

11
12
13

A0 D



II. LEGAL STANDARD

Summary judgment is warranted when “the movant shtivat there
IS no genuine dispute as to any material fact daralmhovant is entitled to
judgment as a matter of law.” Fed. R. Civ. P. 56¢&F also Celotex Corp. v.
Catrett, 477 U.S. 317, 3223 (1986) Little v. Liquid Air Corp, 37 F.3d 1069,
1075 (5th Cir. 1994). When assessing whether putes as to any material
fact exists, the Court considers “all of the evidein the record but refrain|[s]
from making credibility determinations or weighitige evidence.”Delta &
Pine Land Co. v. Nationwide Agribusiness Ins.,G30 F.3d 395, 39®9
(5th Cir. 2008). All reasonable inferences are wdrain favor of the
nonmoving party, but “unsupported allegations ofidalvits setting forth
‘ultimate or conclusory facts and conclusions aflare insufficient to either
support or defeat a motion for summary judgmen®alindo v. Precision
Am. Corp, 754 F.2d 1212, 1216 (5th Cir. 198%ge also Little37 F.3d at
1075. Adispute about a material fact is gereu‘if the evidence is such that
a reasonable [factfinder] could return a verdiat fbe nonmoving party.”
Anderson v. Liberty Lobby, Ine177 U.S. 242, 248 (1986).

If the dispositive issue is one on which the movpegty will bear the
burden of proo#t trial, the moving party “must come forward wekidence

which would entitle it to a directed verdict if thevidence went



uncontroverted at trial.Intl Shortstop, Inc. v. Rally’s, Inc939 F.2d 1257,
1264-65 (5th Cir. 1991). The nonmoving party can thefeat the motion by
either countering with evidence sufficient to demnstmiate the existence of a
genuine dispute of material fact, or “showing ththte moving party’s
evidence is so sheer that it may not persuade e¢hsanable faelinder to
retum a verdict in favor of the moving partyld. at 1265.

If the dispositive issue is one on which the nonimmgwarty will bear
the burden of proof at trial, the moving party msatisfy its burden by
merely pointing out that the evidence in the recasdnsufficient with
respect to an essential element of the nonmovintyjgalaim. See Celotex
477 U.S. at 325. The burden then shifts to the noving party, who must,
by submitting or referring to evidence, set outd@pe facts showing that a
genuineissue exists.See id at 324. The nonmovant may not rest upon the
pleadings, but must identify specific facts thataddish a genuine issue for
trial. See, e.g.id.; Little, 37 F.3d at 1075 (“Rule 56 mandates the entry of
summary judgment, after adedgeatime for discovery and upon motion,
against a party who fails to make a showing sudfiti to establish the
existence of an element essential to that paragsecand on which that party

will bear the burden of proof at trial.” (quotirGglotex 477 US. at 322)).



[11. DISCUSSION

Plaintiff alleges that defendant is liable to him under tlaikiana
Products Liability Act (LPLA). The LPLAprovidesat a manufacturer “shall
be liable to a claimant for damage proximately auby a characteristic of
the product that renders the product unreasonably damgewhen such
damage arose from a reasonably anticipated usénefproduct by the
claimant or another person or entityLa. R.S. 9:2800.54(A)A product is
unreasonably dangerous for the purposes ofstaeute “if and only if” it is
unreasonably dangerous (1) in construction or cositpm, (2) in design, (3)
because of inadequate warning, or (4) because oftorformity to an
express warrantyld. at 9:2800.54(B)(4). Thus, the LPLAlimits plaintif
to four theories of recovery:. construction or comspion defect, design
defect, inadequate warning, and breach of expresgamty. Plaintiff's
complaint includesllegations directed towargach of these theoriés.

To establish a claim for defectiveorstruction or composition, a
plaintiff must establish that, “at the time the guxt left its manufacturer’s
control, the product deviated in a material waynfrahe manufacturer’s
specifications or performance standards for thedpiod or from otherwise

identical products manufactured by the same manufac.” La. R.S.

14 R. Doc. 11 at 34 § 14.



9:2800.55. A claimant must show “not only what a manufactuser’
specifications or performance standards are faraipular product, but how
the product in question materially deviatBedm those standards so as to
render it unreasonably dangerouslyles v. Medtronic Sofamor Danek,
USA, Inc, 871 F.3d 305, 311 (5th Cir. 2017) (internal quaa marks
omitted). A claimant must also show that the alleged defezs the cause
in-fact of his injury, as well as the “most probable caus&ee Wheat v.
Pfizer, Inc, 31 F.3d 340, 342 (5th Cir. 1994).

The record doesot include any information regarding defendant’s
manufacturing specifications. There is no evidentteat the cage
manufacturd by the defendant was defective, or that it causeglharm to
the plaintiff. To the contraryplaintiffs medical records indicate that the
cage “appears in good position” despite the brolenew? Plaintiff's
treating physician informed plaintiff thdas a family medicine physician” he
was “not qualified . . . to speculate on why theesec may have broken®
Plaintiff has not come forward with any other expepinion identifying
defendant’s product as the cause of the brokennsdiredeed, defendat has

offered an opinion by Dr. John Logan, the orthogedurgeon who

1 Ex.H at 62
16 Ex. F at 116.



performed plaintiff's surgery to insert the cagedascrew, stating that the
cage “is not the cause of orthopedic screw fractdteThere is thus no
evidence establishing defect inconstruction or causation.

To provean inadequate warning claim under the LPLA, pldimtiust
demonstraté(l) that the defendant failed to warn the physiciaf a risk
associated with the use ofthe product, not oth&wnown to the physician,
and (2)that the failure to warn the physician was botlaase in fact and the
proximate cause of plaintiff's injury.Willet v. Baxtern Int, Inc., 929 F.2d
1094, 1098 (5th Cir. 1991)The plaintiff mustshowthat “a proper warning
would have changed the decision of the treatingspdgn,i.e., that but for
the inadequate warning, the treating physician wonbt have used or
prescribed the product.1d. at 1099;see also StahV. Novartis Pharm.
Corp., 283F.3d 254,265 (5th Cir. 2002)(noting that Louisiana follows the
‘learned intermediary doctrine,” in which a manufaer need only warn
the patient’s physician, not the patient himsefftloe device's potential
harm).

The record contains no referenceatoisk known by defendant that it
failed to communicate to plaintiff's treating phg®in. There is no indication

that the arrangement of hardware used in the pfsndasepreviouslyled

17 R. Doc. 1/7at 19 6.



to screw breakages of this kind, such that defenddoould haveknown
about this risk before surgery. Indeedefendant has made the
uncontroverted assertion that, of the 1,430 deviogslanted since 2012,
there have been no reports of the desicausing a fractured scred. In
short, there is no evidence that ttege caused the screw to break.

To establish the elemena$a design defect claim, a plaintiff musgtow
that

(1) There existed an alternative design for the prodinat was
capable of preventing the claimant’s damage; and

(2) The likelihood that the prduct’s design would cause the
claimant’s damage and the gravity of that damageveighed
the burden on the manufacturer of adopting suckraltive

design and the adverse effect, if any, of suchraliéive design
on the utility of the product.

La. R.S.9:2800.56. Plaintiff has not submitted evidence of possible
alternative designs for the cage that would haweel®d the risk of screw
breakage. As suchplaintiff cannot show that the cage suffered from a design
defect.

Finally, toestablish a breaabf express warranty claim, a plaintiff must
showthat (1) there was an express warranty madbedganufacturer about

the product; (2) the express warranty induced thanpiff to use the

18 R. Doc. 143 at 5 | 15.



product; and (3) the plaintiffs damage was proxtela caused bese the
express warranty was untruéa. R.S. 9:2800.58see also Caboni v. Gen.
Motors Corp, 278 F.3d 448, 452 (5th Cir. 2002)he LPLA defines “express
warranty” as “a representation, statement of allefget or promise about a
product. . . that represents, affirms or promises that the product.
possesses specified characteristics or qualitiesibmeet a specified level
of performance.” La. R.S. 9:2800.53(6).The statute adds that “general
opinion[s]” or “general praise” of a product doothqualify as express
warranties.ld.

Plaintiff has provided no evidence of express waties made by the
defendant. Absent this evidence, he cannot prewvain express warranty
claim.

Because plaintiff has not responded to defendantdion, theonly
evidencen the record on any gflaintiff's claims are his owmnterrogatory
responses andepositiontestimony which are cited by defendanPlaintiff
made conclusorgssertionsn his discovery responsé¢isat, “Dr. Deaver has
opined and statedhat . . . the spinal instrumentation was defectinel/ or
faulty and should not have failed had it been desdyproperly and/or had

adequate instructions been provided to the end asel/or healthcare



providers.’® At his deposition, plaintiffalso testiied that his treating
physicians told him “that the system ... madémendia is just a failurez®
These statements do not create a material issfaetobr two reasons. First
plaintiffs statements are whollgonclusory He does not identify any
characteristic of the defendant’s product that waseasonably dangerous
or mechanism by which it caused his injury, whicplaintiff is required to
do for any type of claim under the LPLA&tewart v. Capital Safety US$S867
F.3d 517, 520 (5th Cir. 20)(“To prevail under any theory under the LPLA,
[plaintifff must establish . . [plaintiff's injury] was proximately caused by a
characteristic of the [productand]this characteristic made the [product]
‘unreasonably dangerous.”. (internal quotabn marks omitted))see also
Little, 37 F.3d at 1075 (stating that conclusory allegasi and
unsubstantiated assertions do not create a matissia¢ of disputed fact)
Second, while expert testimony is not required werg LPLA case,
“courts consistetly require expert testimony in products liabilitases’
when the product or feature in question is compénd a layman may not
readily grasp the implications of these featuréd. at 52021. A complex

medical case such as this one requires experttesty. It is highly doubtful

19 Ex.Nat 7.
20 Ex. B. at 73.
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that the average consumer has ever heard of the Zeu€a&dd, haanyidea
how it is constructedgr has goint of reference fowhat would constitute a
deviation from its typical level of performance tndut expert testnony. See
Arant v. WalMart Stores, In¢.No. 132209, 2015 WL 1419335, at *5 (W.D.
La. Mar. 26, 2015)affd, 628 F. App’x 237 (5th Cir. 2015h¢lding that
expert testimonwasrequired when the question before the jury was ‘anot
assessment that a lay person can make from a mgpection ofthe product
itself”).

Plaintiff is not a qualified expert under Federall® ofEvidence 702
because hadmits that he “do[esn]t knoanythingabout this medical stuff”
and that “[t]his is beyond [his] knowledgél"SeeFed. R. Evid. 702 (stating
that expert withnesses must be qualified by “knowledskill, experience,
training, or education” and must have “scientifichnical, or othe
specialized knowledge [that] will help the trier fafct to understand the
evidence or to determine a fact in issuerp the extent that plaintiffintends
to relay the statements that his treating physiciarmsiento him based on
their expertise, thisgproach also fails. Even if this testimony felthin a
hearsay exception, it would not be admissible bseaplaintiff has not

presented evidence qualifying his treating physisias experts on the issues

21 Id. at 55.
11



in this case. Plaintiff's deadline to disclosepert withesses has passed, and
plaintiff has failed to timely make any disclosurels addition, there is no
evidence that his treating physicians have speddli knowledge of
defendant’s products. As already explained, Drais, one of plaintiff's
treating physicians, noted in plaintiffs medicacords that “as a family
medicine physician” he was “not qualified . . .dpeculate on why the screw
may have broken?2 Even absent these obstacles, the Court cannotwedacl
that the opinions, as platiff relays them, are based on sufficient facts or
data, that thewnre the product of reliable principles or methoalsthat the
witnesses have reliably applied the principles arethods to the facts of this
case. Fed. R. Evid. 702. Plaintiff's recdurg of his physician’s statements
therefore cannot be used to meet the requiremeatt hle present expert
testimony to prove his claims.

For these reasons, plaintiff's evidence fails teate a disputed issue of
material fact. Plaintiff has not madeafficient showing on any of his claims

under the LPLA.

22 Ex. F at 116.
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V. CONCLUSION
For the foregoing reasons, defendant’s motion taonmary judgment

iSs GRANTED. Plaintiffs claims are DISMISSED WITRREJUDICE.

SARAH S. VANCE
UNITED STATES DISTRCT JUDGE
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