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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

ELIAS JORGE “GEORGE" CIVIL ACTION
ICTECH -BENDECK,
Plaintiff
VERSUS NO. 18-7889
c/w 18-8071,
18-8218, 189312
PROGRESSIVE WASTE SOLUTIONS SECTION: “E” (5)
OF LA, INC., ET AL.,
Defendants

Appliesto: All Cases

ORDER AND REASONS

Before the Court is a Motion to Dismiss filed byf®edantsLouisiana Regional
Landfill Company, Waste Connections US, Inc., W&t@nections Bayou, Inc., Jefferson
Paish, and Aptim Corp! Plaintiffs Elias Jorge “George” IcteeBendeck, Savannah
Thompson, Nicole M. LandrBourdreaux, Larry Bernard, Srand Mona Bernard,
individually, and on behalf of similarly situated individualeppose the motioA.
Defendants filed a repl§For the following reasons, the motionDENIED .

BACKGROUND

Thiscaseconcerns the operation of the Jefferson Pakehdfill (“the Landfill”) in
Waggaman, Louisiana&ccording to Plaintiffs, eound August 1, 2017, theandfill began
emittingnoxious odors, which Plaint#fllege consist primarily of methane and hydrogen

sulfide gases, intsurroundingneighborhoodg.Over the next yearmRlaintiffs, who are

1R. Doc. 52.
2R, Doc. 55.
3R. Doc. 58.
4R. Doc. 481 6.
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Jefferson Parishesidents andlomiciliaries,® filed statecourt class actiorsuits against
DefendantsDefendants ardefferson Parish, whichwns andcontracs with othersto
operate the LandfillAptim Corporation, which manages the gas and letelkallection
systems of the Landfillandthree entities thabperatethe Landfill: Louisiana Regional
Landfill Company (formerly known as IESI LA LandfCorporation) Waste Connections
Bayou, Inc. (f/k/a Progressive Waste Solutions Af Inc.); and Waste Connections US,
Inc.6 Defendants removed these suitdeéderalcourt,” and the suits were consolidatéd.
After consolidation, Plaintiffs filedhe Master Complainnow subject tahis Motion to
Dismiss?

In their complaint,Plaintiffs allegeodors from the Landfilhave unreasonably
interferedwith their use and enjoyment mhmovableproperty inviolation of Louisiana
law.10 Defendants filed thenotion todismiss that is now before the Court under Federal
Rule of Civil Procedure 12(b)(6).

LEGAL STANDARD

Pursuant to Rule 12(b)(6& district court may dismiss a complaint, or gayt of
it, for failure to state a claim upon which relimfay be granted if the plaintiff has not set
forth factual allegations in support of hes herclaim that would entitle him to reliét.
“To survive a motion to dismiss, a complaint must containfisieht factual matter,

accepted as true, to ‘state a claim to relief tlsaplausible on its facel? “A claim has

501d.91

6 SeeR. Doc.45.

7Seeid.

8 R. Doc. 47.

?R. Doc. 48.

01d. 19 2%28.

1 Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007%uvillier v. Taylor, 503 F.3d 397, 401 (5th Cir.
2007).

12 Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotifgvombly, 550 U.S. at 570).
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facial plausibility when the plaintiff pleads faclucontent that allows the court toadv
the reasonable inference that the defendant idelitdr the misconduct alleged3The
court, however, does not accept as true legal ami@hs or mere conclusory statements,
and “conclusory allegations or legal conclusionssopeerading as factual colusions will
not suffice to prevent a motion to dismigé:JT]hreadbare recitals of elements of a cause
of action, supported by mere conclusory statements®haked assertion[s] devoid of
further factual enhancement” are not sufficiént.

In summary, “flactual allegations must be enough to raise atrighrelief above
the speculative levell® “[W]here the wellpleaded facts do not permit the court to infer
more than the mere possibility of misconduct, tbeplaint has allegedbut it has not
show[n]—that the pleader is entitled to reliéf.*Dismissal is appropriate when the
complaint ‘on its face show[s] a bar to relie”

LAW AND ANALYSIS

Defendants arguthe Court should dismid3laintiffs’casebecausdlaintiffs fail to
state clains for nuisance® negligence?? andpremises liability2tand fail to sufficiently
plead class allegation8? In the alternativeDefendants arguéhe Court should stay
Plaintiffs’ action under the doctrine of primary jurisdictiomendingthe resolution of

certain administative enforcement proceedings.

131d.

14 S. Christian Leadership Conference v. Supreme Cofithe State of La252 F.3d 781, 786 (5th Cir.
2001) (citingFernandezMontes v. Allied Pilots Ass®87 F.2d 278, 284 (5th Cir. 1993)).
15|gbal, 556 U.S. at 663, 678 (citations omitted).

18 Twombly, 550 U.S. at 555.

171d. (quotingFED. R.CIv. P. 8(a)(2)).

18 Cutrer v. McMillan, 308 F. App’x 819, 820 (5th Cir. 2009) (per curipfquotations omitted).
BR. Doc.521at9.

20d. at 14.

21|d. at 17.

22]d. at 19.

23]d. at 29.



Although Plaintiffs’ complaint mentions causes daftian for negligence, gross
negligence, and potential premises liability, aalargument, Plaintiffs’ counsel clarified
the only cause of action brought by Plaintiffs, imidually and on behalf of a class, is
Plaintiffs’ nuisance claim under artidé67~-669.24

Plaintiffs complaint sets fortlactual allegationstrong “enough to raise a right to
relief above the speculative levéd'with respect to their nuisance clairAccordingly,
Plaintiffs’ nuisance clainsurvives this motion to dismiss.

l. Plaintiffs’ Complaint States a Claim for Nuisance

Under Louisiana lawhuisance claims are governed by Louisia@mil Code
articles 66766926 These article impose on property omers certainlegal servitudes
known as‘obligations of vicinagé2’ The Louisiana Supreme Court has obseragicles
667669 “‘embody a balancing of rights and obligations assecwith the ownership of
immovables. As a general rule, the landowner is foeexercise his rights of ownership in
any manner he sees fit. . However, his extensive rights do not allow him to ‘deal
damage” to his neighba®.

Louisiana Civil Code article 66defines nuisance

Although a proprietor may do with his estate whatekie pleases, still he

cannot make any work on it, which may deprive hesghbor of the liberty

of enjoying his own, or which may be the cause oy @amage to him.

However, if the work he makes on his estate deprikes neighbor of

enjoyment or causes damage to him, he is answerfabldamages only

upon a showing that he knew or, in the exerciseeakonable care, should
have known that his works would cause damage,ttt@mtlamage could have

24R. Doc. 65 at 34:1418, 35:9-11; see also Yokum v. 615 Bourbon St. L.L.0Z-1785, p. 19 (La. 2/26/08),
977 So. 2d 859, 8773 (“[T]his Court has previously found that the cespondingights and obligations
of neighboring proprietors, arising from that redatship between proprietors, are principally govedrby
Louisiana Civil Code articles 667, 668, and 669.").

25Twombly 550 U.S. at 555.

26 Rodrigue v. Copeland75 So2d 1071, 1077 (La. 1985)

271d.
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been preented by the exercise of reasonable care, and lafailed to
exercise such reasonable care.

Excluding certain ultrahazardous activities (whicle aotallegedin this case)to
bring a successfuluisance claim under this provisipa plaintiff mustprove a defendant
is: (1) a proprietor wh@2) negligently (3onducts work’on his propertyf that causes
damage to his neighbap

In this casePlaintiffs allegeDefendantwiolatearticle 667bycreaing “a nuisance
through the emission of noxiowslors into the air in and around the JP Landfilioh
unreasonably interferes with Plaintiffs’use angogment of their property30 All parties
agree Plaintiffs have alleged Defendants gmprietors”who “conductwork on their
property” the Landfill.31Similarly, Defendantslo not put the negligence element at issue;
undertheirnuisance theory, Plaintiffs sufficiently allege Baflants knew or should have
known the Landfill's odors were causing haiThe only disputedelementis whether
Plaintiffs allegedDefendants’worlon the Landfill‘caused damage to his neighldor

In particular,Defendants argue Plaintiffs fail plead this element, and as a result
fail state a claim for nuisanaender article 66,/becausePlaintiffs (1) do not dlege an
interest in real propertghat neighborshe Landfill (2) do notclaim the odordrom the
Landfill are unreasonable or excessiand(3) do notassertthe odors from the Landfill
caused their harrm3 Defendants arguments fail. Plaintift®mplaint sufficiently alleges

they have an interest in property neighboring the Lalhdind suffer unreasonable

29Bd. of Commts of Se. La. Flood Prot. Auth.v. Tenn. Gas Pipeline Co., LL88 F. Supp. 3d 615, 643
(E.D. La. 2015)

30R. Doc 481 27.

31R. Doc. 521 at 1.

32R. Doc. 48 11810, 12-13.

33|d.at 9, 18.



interferencewith the use of that propertyecause ofhe noxious odorsmitted fromthe
Landfill.

A. Plaintiffs’ complaint alleges aninterest in immovable property
neighboring the Landfill

Liability under article 667#arises“when activity by one party holding a right to
immovable property has caused damages to a paoslging a right to neighboring
property.”34

1. Plaintiffs pleaded a sufficientproperty interest

Under article 667, aplaintiff’s interest in neighboring property can be an
ownershipinterest leaseholdnterest third-party interestpr more generallyheinterest
of “a person whose right derigdrom the owner’35In this casePlaintiffs allegethey,
along with prospective class members, amesiden{s] of and domiciled in” Jefferson
Parish36 Moreover, he Complaint stae“Defendants created a nuisance . . . which
unreasonably interferes with Plaintiffs’ use andogment ofther property.”37 Taken
together, these statements are sufficient “factoatentt[o] allow|[] the court to draw the

reasonable inferent& thatPlaintiffs “havesome interest in an immovablé®

34Inabnet v. Exxon Corp93-0681(La. 9/6/94), 642 So. 2d 1243, 1252 (emphasis added).

35Yokum v. 615 Bourbon St., L.L,@00%#1785 (La. 2/26/08), 977 So. 2d 859, 874

36R.Doc. 48 1 1

371d. 1 27.

38 S.Christian Leadership Conference v. Supreme Courthef State of La.252 F.3d 781, 786 (5th Cir.
2001) (citingFernandezMontes v. Allied Pilots Ass®87 F.2d 278, 284 (5th Cir. 1993)).

39 Bd. of Comnrsof Se. La. Flood Prot. AutfE. v. Tenn. Gas Pipeline Co., L.L,850 F.3d714,731(5th
Cir. 2017)



2. Plaintiffs allege their property neighbors Defendants
property

“In its ordinary meaning, ‘neighbor’ is a person avlHives near another?
Louisianalawdefines “neighbor” on a cagey-case basig!According to the Fifth Circuit,
there must be ‘some propinquity between theproperties of the neighbor and the
proprietor42 Amere “causal nexus” between thee of a property and harm to anothser
insufficient to make those properties“neighbos.”3 What qualifies as “some
propinquity” however, is fact specific and may change basedhenhtarm allegedfdr
exampe, the radius of neighborsurroundinga loud manufacturing plant may be much
smaller than the radius of neighb@srroundinga nuclear waste facility)?

On the other hand, Louisiana courts hdnadd “the word neighbor’ as used in
Article 667 is indefnite and refers to any land owner whose property im@ damaged
irrespective of the distance his property may benfritnat of the proprietor whose work

caused the damagé>Federal courts havecknowledged this precedetft.

40TS &ClInvs., LLCv. Beusa Energy, In@37 F. Supp. 2d 370, 390 (W.D. La. 2009)

41ln re Katrina Canal Breaches Consol. Litig47 F. Supp. 2d 644,734 (E.D. La. 200®)ting the “paucity
of guidance in the law as to the proximity requiradas to be a “neighbor” for purposesaof. 667").

42Bd. of Comms850 F.3d at 731 (“[A] complaint nonetheless mestablish some degree of propinquity,
S0 as tsubstantiate the allegation that activity on onepgerty has caused damage on another. [It] is thus
incorrect to interpret the relevant law to requir@hing more than a “causal nexus” between thenaffeg
property and the damage doneTS & C Invs, 637 F. Supp. 2dt 390 (dismissing a claim when the
plaintiffs sought to represent a class of “all hueises” adversely affected by a well blowbetause that
contained no geographical limitatipn

43Bd. of Comm*s850 F.3d at 731

44 1d. (“[T] here is norule of law compelling neighbor’ to be interpreted requiring aertain physical
adjacency or proximity (emphasis added) (quotirigoberts v. Cardinal Servs., In@66 F.3d 368, 385
(5th Cir. 2001))). Courts apply different standand$nearness” basd on the facts of the case at haSde
In re Katrina, 647 F. Supp. 2dt 734 (holding plaintiffs living three miles away from ¢lproperty allegedly
causing the nuisance were not neighbors becausdisttance was “too attenuated” for the type of harm
alleged—flood damage)

45 Gulf Ins. Co. v. Emp¥s Liab. Assur. Corpl70 So. 2d 125, 129 (La. Ct. App. 1964¢e alscCraig v.
Montelepre Realty Cp211 So. 2d 627, 6314.1968) (“A plaintiff has to show by a preponderamddehe
evidence that therexists a causal connection between the acts offandant property owner and the
damages suffered by him.”)

46 Roberts v. Cardinal Servs., In@66 F.3d 368, 386 (5th Cir. 20Q Brister v. Gulf Cent. Pipeline Cp.
684 F. Supp. 1373, 1385 (W.D. La. 1988)



In this casePlaintiffs allege they and any prospective class memhbednave a
property interest within Jefferson Parjsgpecifically including, but not limited to, the
neighborhoods of Waggaman, River Ridge, and HarafidMaintiffs allege they are
harmed by the noxious odors emanagtirom the Landfill#¢ Whetherarticle 667 require
“some propinquity” between the neighbor and profotieor merely acausal connection
between the acts of a defendant property ownertaedlamages suffered by a plaintiff
Plaintiffs havesufficiently allegedthey have an interest in propertyat neighbos the
Landfill astheir propertyis both in the sam@arishas the Landfill and is adversely
affected by thedors theLandfill emits Accordingly, Plaintiffs haveallegedthey arethe
Landfill's neighbos under Louisian&ivil Code article 667.

B. Plaintiffs’ complaint alleges the Landfill's odors are excessive
and unreasonable

To be liable mder article 667,a proprietor’s use of land musteprivd] his
neighbor of enjoyment or cau$elamage to hini49 Article 668 limits this recovery by
providing a proprietor may permissibly cause “som@&nvenience” to a neighbaéf,and
article 669 “requires tolerance of lesser inconverties.>1In the conteat of an article 667
claim based on the@roprietor’'sland giving off odors, the Louisiana Supreme Court has
held that odors only constitute a nuisance if theg “excessivgand] unreasonable in
degree, and of such character as to produce aghwsical discomfort and annoyance to
a person of ordinary sensibiks.>2 For example, inTaylor v. Denka Performance

Elastomer LLC another section of this Court suggested thataan®iff could properly

47R. Doc. 481 27

481d. | 17

49 L A.Clv. CODE art.667.

50 L A.Clv. CoDEart. 668.

51lnabnet v. Exxon Corp93-0681 (La. 9/6/94), 642 So. 2d 1243, 1252.
52Meyer v. Kemper Ice Col80 La. 1037, 1044, 158 So. 378, 380.
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allege an article 66@laim by pleading that an odor was “noxious” gad a result, caused
annoyance:

In this casePlaintiffs allege the Landfill gives off a “noxioumor” that interfere
with the enjoyment of their properfy.“Noxious’ is apowerful term that means “harmful
to health” or “injurious.%5 This is a sufficient factual allegation to createesmsonable
inference that the odor produced by the Landfill isessive and unreasonable

C. Plaintiffs allege the Landfill's noxious odors caused them harm

Under article 667, the defendaptoprietor’s use of land must “cause” damage to
his neighbor’s land. For causan to be found, the defendant’s action®éd not be the
sole cause, but it must be a cause in fact, arlzbta cause in fact in legal contemplation,
it must have a proximate relation to the harm whoclurs’ 56

In this casePlaintiffs allege the Lanfdl emits noxious odors onto neighboring
properties?’ This isaplain, clear statemenhat Defendantarecausingthe foul odors to
be present on antlb causedamageto Plaintiffs’ neighboring propertyDefendants
present possible alternative sourcedhod odors but that is a merits argument amsd
inappropriatan a motion to dismisehen the allegations in the complaint must be taken

as trueand when defendant’s actions need not be the snisecof the harrh8

53Taylor v. Denka Performandelastomer LLC332 F. Supp. 3d 1039, 1054 (E.D. La. 2018) (hoddtihat
the plaintiffsonly pled insufficient conclusions that certain emissomere a nuisance but suggesting th
pleadingcould be remedied by th@aintiffs claiming those emissions gav# a “noxious odor” that caused
discomfort and annoyance).

54R. Doc. 48 1 27

55Noxious BLACK'SLAW DICTIONARY (10th ed., 2014).

56 _Lombard v. Sewerage & Water Bd. of New Orlea284 So. 2d 905, 913 (La. 1973).

57R. Doc. 48 1 14.

58 Gonzalez v. Kay577 F.3d 600, 603 (5th Cir. 2009) (quotighcroft v. Igbal556 U.S. 662,678 (2009)).
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. Plaintiffs Sufficiently Plead Class Allegations

Federal Rule of Civil Procedure 23(a) sets forth thllowing four prerequisites to
certifying any class: (1) the class must be “so ruous that joinder of all parties is
impracticable,” (2) there must be “questions of lamfact commorno the class,” (3) “the
claims or defenses of the representative partiassinbe] typical of the claims or
defenses of the classand(4) “the representative partigsust]fairly and adequately
protect the interestsf the class5° If thoseprerequisiteare satisfied, a court may
permit the action to be maintained as a class8g &s the action falls within any oe
more of the three categories established by Ru(e)2®

At the pleadings stage, awrt has two avenues to eliminate clasldegations
UnderRule 23(d)(1)(D), a court mastrike class allegations if the pleadings fail to set
forth the "minimum facts necessary to establish éixestence of a class satisfying Rule
23’s mandate81 According toRule 12(b)(6)if “it is facially gpparent from the pleadings
that there is no ascertainable class, a distriattmay dismiss the class allegation on the
pleadings.82

Plaintiffs in this case have set forth facts neaegto allow “the court to draw the
reasonable inferent® thata classsatisfying Rule 23's mandagxists andstriking the
allegationsunder Rule23(d)(1)(D)is accordinglyimproper Plaintiffs allege there are

“thousands” of potential class members, which mgkesder impracticabland satisfies

59 FeED.R.CIv.P.23(a).

60 FED. R.Civ. P.23(b).

61Aguilar v. Allstate Fire & Cas. Ins. CoNo. 06cv-4660, 2007 WL 734809, at *2 (E.D. La. Mar. 6, 2007)
(construing Rule 23(d)(4which is now codified at Rule 23(d)(1)(D))

62John v. Natl Sec. Fire & Cas. Cdb01 F.3d 443, 445 (5th Cir. 200Q7)

63 S. Christian Leadership Conference v. Supreme Cofithe State of La252 F.3d 781, 786 (5th Cir.
2001) (ating FernandezMontes v. Allied Pilots Ass®87 F.2d 278, 284 (5th Cir. 1993)).
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thenumerosity requiremerdf Rule 23%4 Plaintiffs listtencommon questions of law and
fact amonghe class representatives apadtential class membe#fs Plaintiffs allegethe
harm theyhave suffered is similar to the harms of all potehtilass memberswhich
means the claims and defenses of the represensaieetypical of the class and the
representatives have a sufficient stake in the @mie of the litigation to be fair and
adequate representativesSimilarly, Plaintiffs allege Rule 23(b) will be dafied based
on the predominance of commauestions of law or fad’ such as those mentioned
above that satisfy Rule 23(&).

Next, dismissal under Rule 12(b)(6) is inappropriateéhms case because it is not
“facially apparent from the pleadings that therenis ascertainable cla$8® “It is
elementary that the class sought to be representest be adequately defined and clearly
ascertainable™ “The existence of an ascertainable class of persorm® represented by
the proposed class representativears implied prerequisite of Federal Rule of Civil
Procedure 23™The classnustbe susceptible of a precise definitiand “[t]he definition
must make it administratively feasible for the cototdetermine, based on objective and
practical criteria, whiner a person is or is not a member of the cld$d] he definition

is inadequate if the merits must be examined t@xdetne class membership3

64R. Doc. 48 1 18, 25.

651d. q 19.

661d. 9 22.

671d. T 25.

681d. 1 19.

69 John v. Natl Sec. Fire & Cas. Cdb01 F.3d 443, 445 (5th Cir. 200Q7)

0 DeBremaecker v. Shard433 F.2d 733, 734 (5th Cit970)

71John, 501 F.3dat 445.

72Sadler v. Int1 Paper Cq.No. 09CV-1254, 2011 WL 3502467, at *2 (W.D. La. July 13, 2 teport and
recommendation adoptetllo. CIV.A. 091254, 2011 WL 3510891 (W.D. La. Aug. 10, 20(diting Moore’s
Federal Practice, 8 23.21{[3][c]).

731d.
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In the “mass tort” contextglass actios oftenarenot permissible*because of the
likelihood that significant questions, not onlyaddmages but of liability and defenses to
liability, would be present, affecting the individis in different ways’4 Although the
requirements to obtain class certification in a et cas@are demandin@ motions to
dismiss for failure to plead some ascertainableskhould not be routinely grantéd'lf
the viability of a class depends on factual mattdrat must be developed through
discovery, the motiofto dismiss]should be denied pending the fbllown certifcation
process’’’Plaintiffs are not required in pleadings to prowdass is turrently and readily
ascertainable based on objective critgrut “need only demonstrateat some stage of
the proceedingthat the class is adequately defined and cleadgetainablé’8 Further,
courts are “encouraged” dlow discovery on class certification matte®s.

At this early stage in this casP)aintiffs sufficiently allegethe potential foran
adequately ascertainable class. Determining clagsnbership willnot necessarily
require finding individual liability. Once discowelis underway, it is entirely possihle
based on the current allegatign&at objective, non-individualized criteria (such as
distance from the Landfill oresults of air quality testingyill define the clas$?

Accordingly, as encouraged by the Fifth Circuit, the Court vpi#rmit discoveryon

74 Madison v. Chalmette Ref., L.L,®37 F.3d 551, 556 (5th Cir. 20 Xtjting theadvisory committee note
toFED.R.Civ.P.23(b)(3).

5 Seeid.

76 Sadler, 2011 WL 3502467, at *2 (citing 1 McLaughlin @ass Actions, § 3:4 (6th eq.)

71d. (permitting a class action based on a mass tosut@ive a motion to dismiss so that plaintiffs adbul
more concretely define the class at the certifimatitage).

78 Seeligson v. Devon Energy Prod. Co., .3 F.App'x 225, 230 (5th Cir. 2018{internal citations
omitted)

Y Gene &Gene, L.L.C. v. BioPay, L.L,624 F.3d 698, 703 (5th Cir. 2010) (citing Fedd®.. P. 23(c) 1(A)
(“At an early practicable time after a person swesis sued as a class represenmtithe court must
determine by order whether to certify the actiopnahd Fed R. Civ. P. 23 advisory committeeotes ([1]t
is appropriate to conduct controlled discovery itlie ‘merits,’ limited to those aspects relevantrtaking
the certificationdecision on an informed basis.”).

80 See, e.g.Powell v. Tosh280 F.R.D. 296, 306 (W.D. Ky. 2012) (establishmmglass based on an expert
report showing a barn as the source of a noxiows éar individuals surrounding 1.25 miles of therba

12



Plaintiffs’ class allegationslt is premature to dismig#he class allegationst this early
stage in the proceedings based on a substantiveneegt that the class cannot be
objectively defined. Plaintiffs have alleged allepequisites for establishing a class and
have proposed a class that is potentially asceatdeby purely objective standards

[11.  The Court Will Not Stay Plaintiffs’Case Under the Doctrine of Primary
Jurisdiction

The doctrine of primary jurisdictiongives courtsdiscretion to stay an action
“pending referral to[an] administrative agency of issues, which under a laiguy
scheme, are within the agency’s special competétida generalthis doctrine aplies
if: “(1) the court has original jurisdiction over thaich before it; (2) the adjudication of
that claim requires the resolution of predicateuess or the making of preliminary
findings; and (3) the legislature has establishedegulatory scheme whereby it has
committed the resolution of those issues or the imgkof those findings to an
administrative body82

With that said, the Fifth Circuit has admonishemdrts should be reluctant to
invoke the doctrine of primry jurisdiction, which often, but not always, rétsun added
expense and delay to the litigarits Federal courts have &virtually unflagging
obligation” to exerciseheir jurisdiction 84 And “courtsmust always balance the benefits
of seeking the agents aid with the need to resolve disputes fairlygetexpeditiously as

possible’85 In light of that balancethere areseveral particulasituations in which

81Richards v. Baton Rouge Water.C20130873 (La. App. 1Cir. 3/21/14), 142 So. 3d 1027330
82Northwinds Abatement, Inc. v. EfmngIns. of Wausau69 F.3d 1304, 1311 (5th Cir. 1995).

83 Miss. Power & Light Co. v. United Gas Pipeline (832 F.2d 412, 419 (5th Cir. 1978ke als®Gtewart
Sterling One, LLC v. Tricon Global Restaurants,.|i¢o. Civ.A. 00-477, 2002 WL 1837844, at *5 (E.D.
La. Aug. 9, 2002)recognizing that courts have consistently rejedtezse claims).

84 St. Bernard Citizens for EnvQuality, Inc. v. Chalmette Ref., L.L,B848 F. Supp. 2d 765, 767 (E.D. La.
2004) (quotingBlack Sea Investment, Ltd. v. United Heritage Cp204 F.3d 647, 650 (5th Ci2000)).

85 Miss. Power & Light Cq.532 F.2dat4109.
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referral is unwarranteamne ofwhich arisesanytimethe“agencys position is sufficiently
clear or nontechnical or when the issue is peripheoahte main litigation’8é

In this case;the need to resolve disputes fairly yet as expeddly as possible
outweighs any potential benefit gained from stayihg proceedingintil the Louisiana
Department of Environmental QualityDEQ) renders futuralecisiors. As Defendants
point out, the LDEQ is tasked with “environmentabpection” and regulating solid waste
disposal” Plaintiffs claim is based on harm to property, eovironmental proteabin,
anddoes not necessarily contain any predicate isstedlyvcommitted to the LDEQor
resolution While LDEQ decisions mayrovide probative evidence in determining
Defendantsliability, the decisionsarenot required to determinpredicate issuesthe
jury is fully capable of adjudicating each elemefPlaintiffs claim under article 667.

CONCLUSION

IT IS ORDERED that DefendantsMotion to Dismisg8 Plaintiffs’ claim for

nuisance under Louisiana code of civil proceduttéchas 66 7+669 is DENIED .8°

New Orleans, Louisiana, this29th day of August, 2019.

_SU§|E_M6§$¢\ _______
UNITED STATES DISTRICT JUDGE

861d.

87R. Doc. 521 at 39 (gotingLA. STAT. ANN. 30:2011(A)(2)).

88 R. Doc.52.

89To the extent Plaintiffs bring a cause of actionfdegligence, gross negligence, or premises lighilhose
causes of action amismissed with prejudice.
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