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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

JAMIE LABRANCHE, CIVIL ACTION
Plaintiff

VERSUS NO. 18-8399

NESTOR I LLC, ET AL., SECTION “E” (4)
Defendants

ORDER AND REASONS

Before the Couris a Motion for Reconsideratiorfiled by pro sePlaintiff Jamie
LaBranchel For the following reasons, the ordeM&ENIED .

BACKGROUND

This case arises out of state court foreclosureg@edings filed against Jamie and
Kim LaBranche? Defendant Nestor I, LLC (“Nestor”) was a plaintiii the state
foreclosure proceedinyJohn Clyde Morris, 1V, of Dean Morrj&LC (“Dean Morris”)was
Nestor’s counsel of record in the state court peadeg as of October 17, 2041.

On September 5, 2015, Plaintiff fled a complaimtthisCourt against Nestor and
Dean Morris, LLC alleging violations of the RacketeInfluenced and Corrupt
Organizations Act (“RICO™ and the Fair Debt Collection Practices Act (“FDCFAN
connection with the state foreclosure proceedir®s.November 2, 2018, Nestor and

Dean Morris filed motions to dismiss both causeadion against therdThey argued,

1R. Doc.53.

2The procedural history of the state foreclosureéaacts laid out in the Court’s Order and Reason Aufil
29,2019. R. Doc. 32 at-2.

3R. Doc. 188.

4R. Doc. 183.

5R. Doc. 1.

618 U.S.C. § 1962(b)

715 U.S.C. § 1692

8 R. Docs. 18, 19.
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pursuant to Rule 12(b)(1) of the Federal Rulesiwil  rocedure, this Court lacks subject
matter jurisdiction under thRookerFeldmandoctrine, whichstatedederal courts lack
jurisdiction to review final state court judgmerft$hey also arguednder Rule 12(b)(6)
Plaintiff failed to state a claimpursuant tahe FDCPA or RICO? Plaintiff opposedtt

On April 29, 2019, the Court ruled on the motioonsdismiss filed by Nestor and
Dean Morris12 The Court foundPlaintiff failed to state a claim under the FDCPA or
RICO.13The Court granted Plaintiff leave to amend his FBCRim against Dean Morris
and his RICO claims against Nestor and Dean Modf¥ridowever, because the Fifth
Circuit has held “mortgage companies collecting tdebre not ‘debt collectors” for
purposes of the FDCPR&the Court did not permiPlaintiff to amend his FDCPA claim
against Nesto#® The Court ordered Plaintitio file his amendecomplaint by May 10,
20191

On May 7, 2019,Plaintiff fled a document, entitled “Ordered Amended
Complaint,”8 requesting reconsideration of the Court’s Order &e@dsons of April 29,
20191 He also requested he be permitted to file the anedradmplaint under se&!.On
May 10, 2019, the Court issued an Order and Reasonstruing the filing as a motion

for reconsideration or, in the alternative, a matio file the amended complaint under

9R. Doc. 181 at 8-10; R. Doc. 191 at 10-13.

R. Doc. 181 at 16-12; R. Doc. 191 at 8-10.

11R. Docs. 24, 25.

2R. Doc. 32.

1B3]d. at 8-12.

41d. at 12-13.

5 Perry v. Stewart Title Co756 F.2d 1197, 1208 (5th Cir. 1985)he legislative history of section 1692a(6)
indicates conclusively that a debt collector doesinclude the consumer’s creditors, a mortgageisirg
company, or an assignee of a debt, as long ase¢bewlas not in default at the time it was assiajj.e
1BR. Doc. 32 at 12.

171d. at 13.

18R, Doc. 33.

R. Doc. 32.

20 R. Doc. 33.



seal?1 The Court denied both motions and extended Pldmteadline to amended his
complaint to May 17, 20192

On May 15, 2019Plaintiff filed a motion to recuse2 On May 23, 2019, the Court
denied his motion to recusendheld a status conference withe parties* Plaintiff was
present and represented himgeliThe Court granted Plaintiff a second extension,
movinghisdeadline to file an amended complaint to May 3012&

On May 29, 2019, Plaintiff filed a notice of app€aOn June 4, 2019, the Cdu
issued an Order and Reasons clarifying that thex@ Iheen no final judgment in this
case?8 The Court granted Plaintiff a third extension, exdeng his deadline to amend his
complaintto June 11, 20 The Court statedf Plaintiff did not amendit would dismiss
his complaint with prejudicé?

On June 12, 2019, Plaintiff moved for an extensioihtime to amend his
complaint31The Court granted a fourth extension, giving Pldintntil June 27, 2019 to
amend32Plaintiff did not fle an amendecbmplaint by June 27,2019. On June 28, 2019,
the Court held a status conference, at which therCextended Plaintiff's deadline to
amend his complaint for a fifth time, to July 1,0at 5:00 p.n®3 The Court informed

Plaintiff that failure to amend wadd result in his claims being dismissed with praped4

21R. Doc. 34.
22|d.

23R. Doc. 35.
24R. Doc. 39.
251d.

261d.

27R. Doc. 41.
28 R. Doc. 44. The appeal was dismissed on June 219.2R. Doc. 47.
291d.

301d.

31R. Doc. 45.
32R. Doc. 46.
33R. Doc. 50.
341d.



On July 1, 2019, Plaintiff fled a document entitfé&nended Complaint/ Ex Parte
Motion to Appoint Attorney.35 He dd not amend his complaint, but rather mdvier
appointment of an attorney.

The Caurt denia Plaintiff's motion to appoint an attorn&égcausehere is no right
to counselin a civil case, and Plaintiff has nibd@ed meritorious claim$urther, because
the Court granted Plaintiff five extensigrdaintiff neveramended his complaint, and for
reasonsset forth in the Court’s Order and Reasons of A@9, 201936 the Court
dismisse Plaintiff's claims with prejudicé? In the motion for reconsideration now
before the Court, Plaintiff asks the court to ametsdJuly 1st judgmentreinstate the
caseand appoint counsel to Plaint#.

LEGAL STANDARD

A motion for reconsideration pursuant to Rule 59¢é)he Federal Rules of Civil
Procedure “must clearly establish either a maniésor of law or fact or must present
newly discovered evidence and cannot be used tgerarguments which could, and
should, have been made before the judgment isséfel.inotion for reconsideration,
however, “is ‘not the proper vehicle for rehashemdence, legal theories, or arguments

that could have beeoffered or raised before the entry of [the ord&t] “The Court is

35R. Doc. 49.

36 R. Doc. 32.

37R. Doc. 51.

38 R, Doc. 53 Plaintiff did not explicitly state he wanted the @t to reconsider the dismissal of his case,
but to appoint counsgihe Courtalsowould have to reinstate the cage a result, the Court will construe
Plaintiff's motion to ask for reconsideration ofthothe dismissal and the decision to deny appomtin
counsel.

39Schiller v. Physicians Resource Group /342 F.3d 563,567 (5th Cir. 2003) (citations amdk) (internal
guotation marks omittedRlaintiff does not state his motion is filed purstdao Rule 59e), but it is the
only applicable rule in this case because Plainsiffequesting the Courtlter” its decisionas stated in
Federal Rule of CiviProcedure 59(e). He is not asking for mere “relfef’a judgment as stated in Federal
Rule of Civil Procedure 60.

40 Lacoste v. Pilgrim Intt, No. 072904, 2009 WL 1565940, at *8 (E.D. La. June 3, 2p(\ance, J.)
(quotingTemplet v. HydroChem In@367F.3d 473, 47879 (5th Cir.2004)).

4



mindful that {r]leconsideration of a judgment aftiés entry is an extraordinary remedy
that should be used sparingly?”“When there exists no independent reason for
reconsideration dter than mere disagreement with a prior order, mewmberation is a
waste of judicial time and resources and shouldbeogranted 42

In deciding motions under the Rule 59(e) standatiues courts in this district have
considered the following factors:

(1) whether the movant demonstrates the motion is re@ecgd0 correct manifest

errors of law or fact upon which the judgment iséed;

(2) whether the movant presents new evidence,;

(3) whether the motion is necessary in order to preveahifest injustie; and

(4) whether the motion is justified by an interveninlgaage in the controlling

law.43

Plaintiff does not present any new evidence or argeconsideration “is justified
by an intervening change in the controllidgw.”44 Accordingly, Plaintiff can only
demonstrate reconsideration is appropriate becausaecessarto (1) correct manifest
errors of law or facor (2) prevent manifest injusticé

LAW AND ANALYSIS

“There is no right to appointed counsel in civileasandcourts]do not appoint

counsel unless the case presents extraordinaryuroistances warranting an

41 Castrillo v. Am. Home Mortg. Servicing, IndNo. 094369,2010 WL 1424398, at *4alteration in
original) (quotingTemplet367 F.3d a#79).

42 ightfoot v. Hartford Fire Ins. CoN0.07-4833, 2012 WL 711842, at ¥E.D. La. Mar. 5, 2012§Brown,

J.).

43 Castrillo, 2010 WL 1424398, at *4. The Court notes that tinee limits of Rule 59 do not apply in this
matter because the order appealed is interlocutBules 59 and 60 set forth deadlines for seeking
reconsideratin of final judgmentsSee Carter v. Farmers Rice Milling Co., In83 F. App’x 704 (5th Cir.
2002);Lightfoot, 2012 WL 711842, at *2.

44 Castrillo, 2010 WL 1424398, at *4.

451d.



appointment'46Under28 U.S.C. 8§ 1915(e)(1}he decision to appoint counsel is entirely
within the court’s discretiot’ In making this decisionthe court should awsider “the
type and complexity of the case, the litigasnability to investigate and present the case,
and the level of skill required to present the evide.*8

In this case, Plaintiff has not shown his civil eas so “extraordinary” as to warrant
appointment of counsel, especiatbp a motion to reconsidemnder the demanding
burden of Rule 59(e). Plaintiff makes two substa@oints in support of his motidor
reconsideration. Firshe arguedis case is so complex it warrants the appointnodnt
counsek? Second, he argues he deserves court appointed ebbasause he suffees
learning disability and is not competent to reprasénimself>0 Neither of thees
arguments proves successful.

Every civil lawsuit is in some ways complex, buttrewerylawsuitwarrants court
appointed counsel. It is only thosxtraordinarily complex cases that require such
extraordinary measurés$Plaintiff has alleged nothing, a@nthere is nothing, about this
case that makes it especially complexfact, courts have previously denied appointing

counsel in exactly these types of cages.

46 Hudson v. Univ. of Tex. Med. Brana1F. App'x 291, 293 (5th Cir. 2011).

47Marquez v. Woody440 F. App'x 318, 326 (5th Cir. 2011).

48 d.

49R. Doc. at 2.

50 Id.

51Hudson 441 F. App'xat293.

52 See e.g, Quinn v. Deutsche Bank Nat. Tr. C625 F. Apfx 937 (11th Cir. 2015) (holding the District
Court did not abuse its discretion by refusingppaint counsel to represent mortgagor in mortgageair
Debt Collection Practices Act action against mogeg) Lamb v. Packard Elec. CoNo. CIV. 90-4760,
1990 WL 204386, at *1 (E.D. Pa. Dec. 11, 1990) (s#fig to appoint counsel to plaintiffin a civil ROCcase)

6



Moreover, Plaintiff hasotdemonstrated he is in particular nesfccounsel based
on his owninabilities. To the contrary, Plaintiff has been ddiing against these
Defendants for almodbur years and has shown no obvious inability to argisechse>3

Lastly, Plaintiff has not shown his case warrartie thighly unusual remedy of
reconsideration under Rule 59(e). Plaintiff has stodwn there is any underlying error of
law of fact—after five extensionshe still has not amended his complaint so as ttesda
claim upon which relief may be grantétl.And for similar rasons he has not
demonstrated any “manifest injustice” resultingnrohe Court’s judgment.

CONCLUSION

For the forgoing reasonslT IS ORDERED that Plaintiffs Motion for
ReconsideratiofPisDENIED .

New Orleans, Louisiana, thisl9th day of August, 2019.

o _S_U_S_IE_M(Sﬁt%AA ______
UNITED STATES DISTRICT JUDGE

3R. Doc. 1
54R. Doc. 51.
55 R. Doc. 53.



