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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

NORMA YARBROUGH CIVIL ACTION
VERSUS NO. 18-10093
CHRISTOPHER SWIFT, et al. SECTION: “G"(1)

ORDER AND REASONS

In this litigation, Plaintiff Norma YarbrougtPlaintiff’) alleges that Defendants Deborah
Jackson, Sheral Kellar, Gwendolyn Thompson, Sbpher Swift, David Jaffe, Elliot Jaffe, and
Edward J. Cloos (collectively, “Defendants”) via@dther constitutional rights in connection with
her work-related accidehtBefore the Court is Defendant &drd J. Cloos’s (“Cloos”) “Motion
to Dismiss.? In the instant motion, Cloos argues tiRiaintiffs federal claims should be
dismissed for failure to s&t claim under Federal RudéCivil Procedure 12(b)(6) Cloos also
argues that Plaintiff's fraud clais should be dismissed because they are not pleaded with the
required “particularity” under Feddr&ule of Civil Procedure 9(i).After considering the
motion, the memoranda in support and in oppositi@rebord, and the applicable law, the Court
grants the instant motion in part to the extemeguests dismissal of &htiff's federal claims.

The Court declines to exercisapplemental jurisdiction over any remaining state law claims.

1 Rec. Doc. 3-1.
2 Rec. Doc. 30.
3 Rec. Doc. 30-1 at 4.

41d. at 2.

Dockets.Justia.com


https://dockets.justia.com/docket/louisiana/laedce/2:2018cv10093/223345/
https://docs.justia.com/cases/federal/district-courts/louisiana/laedce/2:2018cv10093/223345/42/
https://dockets.justia.com/

I. Background

A. Factual Background

In the Complaint, Plaintiff alleges she experienced a work-related accident that left her
disabled while an employee with Dress Barlaintiff asserts thaDefendants violated her
constitutional rights in failing to provide benefits related to her ifjuAccording to the
Complaint, Plaintiff engaged Bendant Cloos as her legal coeh®r a worker's compensation
claim.” Plaintiff asserts that Cloos did not provide her with diligent representation and did not
protect her interests.

Plaintiff also alleges Gwendolyn Thompsdme judge who presided over her worker’s
compensation claim, failed to protect PIdirgi interests by not rufig that Plaintiff was
incompetent to sign a settlement agreement while she was taking prescribed rfarcotics.
Additionally, Plaintiff alleges Defedant Christopher Swift, as the representative for The Hartford
Insurance, denied Plaintiff medical benefitsd terminated her life insurance poli€yFinally,
Plaintiff alleges Defendant SlarKellar, Assistant Secretarof the Louisiana Workforce

Commission, refused tassist Plaintiff withher medical claim&t

5 Rec. Doc. 3-1 at 3.
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71d.

81d.

°Id. at 3.

101d. at 3-5.

111d. at 4-6.



B. Procedural Background

On October 29, 2018, Plaintiff fllea Complaint against Defendaht€On February 6,
2019, the Court issued a Show Cause Ordedirfg that none of the Defendants had been
served:® The Show Cause Order sthtdabsent an appearance by thefendant or request for
entry of default upon that deferdd Plaintiff must show causen or before March 8, 2019 why
certain defendants should not berdissed for failure to prosecute.

On February 13, 2019, Plaintiff submitted documents as evidence of service of process on
Defendants® However, Defendants Deborah Jackson, €bpher Swift, David Jaffe, and Elliot
Jaffe never answered the Complaint and neppeared before this Court. Thus, on April 12,
2019, the Court dismissed Defendants Debosatksbn, Christopher Swift, David Jaffe, and
Elliot Jaffe because Plaintiff did not request tad# judgment or show cause why the defendants
should not be dismissed for Ritff’s failure to prosecuté®

Thereafter, the Court granted a Maotito Dismiss filed by Defendants Gwendolyn
Thompson (“Thompson”) and Sheral Kellar (“Kellat*)The Court found that Plaintiff could not
sue Kellar and Thompson under 42 U.$C983 in their official capaciti¢§.The Court also
determined that Thompson and Kellar were imminoen suit in their individual capacities

because Plaintiff failed to allege facts wheduld overcome Thompson'’s judicial immunity and

2 Rec. Doc. 1.

B Rec. Doc. 6.
Hd.

15 Rec. Docs. 8-14.
18 Rec. Doc. 21.

17 Rec. Doc. 38.
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Kellar's qualified immunity:®

On July 8, 2019, Cloos, the last remaining ddémt in this caseiléd the instant motion
to dismiss?® On July 26, 2019, the Court granted Pldfistirequest for an gension of time to
respond to the instant motiéhOn August 28, 2019, Plaintiff filed an opposition to the instant
motion?2

Il. Parties’ Arguments

A. Cloos’s Arguments in Support of the Motion to Dismiss

Cloos summarizes the complaint as gilg two causes of actio (1) violation of
“constitutional rights” ad (2) fraud or mistak& Cloos argues that each cause of action must be
dismissed? First, with respect to the violation of Plaintiff's “constitutional rights,” Cloos argues
that the Constitution primarily concerns théat®nship between citizens and the government
and, in this case, the complaint expresses@habs and Plaintiff are both private citizens of
Louisiana2® Cloos contends Plaintiff does not allege Cloos is an agent of the®Aata. result,
Cloos concludes “it is difficult to imagine unde&hat provision of the Constitution it would be

possible to plead a ‘plausible on its face’ claimiag from the lawyer/client relationship” alleged

191d.
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in the complaint’

Second, with respect ®laintiff's fraud claim, Cloos gues that Federal Rule of Civil
Procedure 9(b) requires a party to “state withipalarity the circumstances constituting fraud or
mistake.?® Cloos quotes Fifth Circuit precedent thaquizes a party under Rule 9(b) to allege
the “who, what, when, wherena how of the alleged fraud*Cloos argues thalaintiff alleges
“who” committed the fraud but does not allege any “what, when, where, and*h@iobs
concludes that the complaint doerot satisfy the heightened pleading requirement under Rule
9(b)3! Yet, even if properly pleadashder Rule 9(b), Cloos argues that Plaintiff “may not bring
a suit grounded in State law under the principldieérsity” because Cloos and Plaintiff are both
indisputably Louisiana residents.

B. Plaintiff's Arguments in Oppo#ion to Cloos’s Motion to Dismiss

In opposition, Plaintiff argues that the Court should deny the instant motion because Cloos
failed to provide Plaintiff with adequate legal representafidfirst, Plaintiff argues that Cloos
forced her to sign a settlement agreeniér@econd, Plaintiff argues ah Cloos left her with

unpaid medical expenses and refused to provide medical docume#itatiorl, Plaintiff argues

271d.

281d. at 2 (quoting Fed. R. Civ. P. 9(b)).

221d. (quotingRafizadeh v. Continental Commadnc. 553 F.3d 869, 874 (5th Cir. 2008)).
301d. at 3.
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that Cloos did not provide adequate reprgation regarding social security isséfeB5or those
reasons, Plaintiff argues Cloos’s tiem to dismiss should be deni&dPlaintiff does not provide
any response to Cloos’s argument that Plaintiigaid claims are not particularly pleaded as
required by Rule 9(b).

Ill. Legal Standard

A. Legal Standard for a Motion to Dismiss under Rule 12(b)(6)

Federal Rule of Civil Procedure 12(b)(6pyides that an action may be dismissed “for
failure to state a claim upon which relief can be grantté@ motion to dismiss for failure to
state a claim is “viewed with disfavor and is rarely granté&dTo survive a motion to dismiss,
a complaint must contain sufficient factual maté&cepted as true, to state a claim for relief that
is plausible on its face’® “Factual allegations must be enough to raise a right to relief above the
speculative level?* A claim is facially plausible when ¢hplaintiff has pleadgfacts that allow
the court to draw a “reasonable inference tihatefendant is liable for the misconduct allegfgd.”

On a motion to dismiss, asserted clainesldrerally construed in favor of the claimant,

and all facts pleaded are taken as feuglthough required to accepli &well-pleaded facts” as

%d.

371d.

% Fed. R. Civ. P. 12(b)(6).

39 Kaiser Aluminum & Chem. Sales, Inc. v. Avondale Shipyards,dn¢.F.2d 1045, 1050 (5th Cir. 1982).

40 Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomblyb50 U.S. 544, 570 (2007)) (internal
guotation marks omitted).

41 Twombly 550 U.S. at 555.
42]gbal, 556 U.S. at 678.

43 Leatherman v. Tarrant Cnty. Narcotics Intelligence & Coordination Us07 U.S. 163, 164 (19933ge also
Tellabs, Inc. v. Makolssues & Rights, Ltd551 U.S. 308, 322-23 (2007).



true, a court is not required accept legal conclusions as tidé[L]egal conclusions can provide
the framework of a complaint, [but] theyust be supported by factual allegatiotfsSimilarly,
“[tihreadbare recitals of the elements @fcause of action, suppaitdy mere conclusory
statements” will not sufficé The complaint need not containtaiéed factual allegations, but it
must offer more than mere labels, legal conclusionformulaic recitations of the elements of a
cause of actiofi That is, the complaint must offer more than an “unadorned, the defendant-
unlawfully-harmed-me accusatioff”From the face of the complaint, there must be enough
factual matter to raise a reasonable expectatiandiscovery will reveal evidence as to each
element of the asserted claifidf factual allegations are insuffent to raise a right to relief
above the speculative level, or if it is appareom the face of the complaint that there is an
“insuperable” bar to reliethe claim must be dismisséd.
B. Legal Standard for Fraud Claims under Rule 9(b)

Federal Rule of Civil Pcedure 9(b) subjects fraud ¢z to a heightened pleading

standarc®®! Rule 9(b) requires a party to “state with particularity the circumstances constituting

44 |gbal, 556 U.S. at 677-78.

451d. at 679.

41d. at 678.

471d.

481d.

4 Lormand v. U.S. Unwired, Incs65 F.3d 228, 257 (5th Cir. 2009).

0 Carbe v. Lappin492 F.3d 325, 328 n.9 (5th Cir. 200Mgore v. Metro. Human Serv. DepMo. 09-6470, 2010
WL 1462224, at * 2 (E.D. La. Apr. 8, 2010) (Vance, J.) (citioges v. Bocls49 U.S. 199, 215 (2007)).

51 Dorsey v. Portfolio Equities, Inc540 F.3d 333, 339 (5th Cir. 2008) (quotidgrrmann Holdings Ltd. v. Lucent
Techs. Ing 302 F.3d 552, 564-65 (5th Cir. 2002)).



fraud or mistake® The Fifth Circuit “interprets Rule 9(tdtrictly, requiring the plaintiff to
specify the statements contended to be fraudulent, identify the spealeewtstn and where the
statements were made, and explalitythe statements were frauduletPut another way, “Rule
9(b) requires ‘the who, what, whemhere, and how’ to be laid out*Finally, “although scienter
may be ‘averred generally,” . . . pleading scienter requires more than a simple allegation that a
defendant had fraudulent inteffTo adequately plead scienter glaintiff must set forth specific
facts that support ainference of fraud?®
C. Legal Standard for Supplemental Jurisdiction

If a court has original jisdiction over a federal claipursuant to 28 U.S.C. § 1331, the
court also has supplemental juicttbn over related state law clairiighe state law claims are
“so related to claims in the action within such ora jurisdiction that they form part of the same
case or controversy under Article Ill of the United States Constitutiddgon dismissal of the
federal claim that served as the basis for original jurisdiction, the district court retains its statutory
supplemental jurisdiction over the state law claifiget it may choose whether or not to exercise

that jurisdictior®® “A district court’'s decsion whether to exerciseugplemental] jurisdiction

52Fed. R. Civ. P. 9(b).
53 Flaherty & Crumrine Preferred Income Fund, Inc. v. TXU Cp§65 F.3d 200, 207 (5th Cir. 2009).

54 Benchmark Elecs., Inc. v. J.M. Huber Cog43 F.3d 719, 723 (5th Cir. 2003) (quotingliams v. WMX Techs.,
Inc., 112 F.3d 175, 179 (5th Cir. 1997).

5 Tuchman v. DSC Commc'ns Carp4 F.3d 1061, 1068 (5th Cir. 1994) (quoting Fed. R. Civ. P. 9(b)).
561d.

5728 U.S.C. § 1367(a).

%8 Carlsbad Tech., Inc. v. HIF Bio, In&56 U.S. 635, 639-40 (2009).

d.



after dismissing every claim over which it hagyoral jurisdiction ispurely discretionary® The
“general rule” in the Fifth Circuit is to declirte exercise jurisdictiomver supplemental state
law claims when all federal claims are dismissedatherwise eliminated from a case prior to
trial, though “this rule is rither mandatory nor absoluté'28 U.S.C. § 1367(c) enumerates the
circumstances in which districburts may refuse to exercise supplemental jurisdiction:

The district courts may decline to exeeisupplemental jurisdiction over a claim
under subsection (a) if —

(2) the claim raises a novel or complex issue of State law,

(2) the claim substantially predorates over the claim or claims over
which the district courhas original jurisdiction,

(3) the district court has dismissed all claims over which it has original
jurisdiction,or

(4) in exceptional circumstances, there are other compelling reasons
for declining jurisdictiorf?

The Court’s determination of whether retain supplemental jugidliction is guided by
“both the statutory provisions @8 U.S.C. § 1367(c) and the bada of the relevant factors of
judicial economy, conveniee, fairness, and comity>The Fifth Circuit instructs that “no single
factor” in the supplementalrisdiction analysis is dispositivand courts are to look to all of the

factors under “the specific cinmstances of a given casé.”

601d. at 639 (“The district courthaydecline to exercise supplemental jurisdintover a claim . . . if . . . the district
court has dismissed all claims over which it has original jurisdiction.”).

61 Batiste v. Island Records Ind.79 F.3d 217, 227 (5th Cir. 1999) (citations omitted).
6228 U.S.C. § 1367.
63 Batistg 179 F.3d at 22Parker & Parsley Petroleum Co. v. Dresser |r#iZ2 F.2d 580, 585 (5th Cir. 1992).

64 parker, 972 F.2d at 587.



[V. Analysis

Although Plaintiff’'s pro se complaint does t¢arly articulate each cause of action that
she intends to bring against Cloos, the Court ribstally construe the complaint and address
any federal or state cause of antpotentially raised. Cloos, inshimotion to dismiss, identifies
two potential causes of action in the complainj: f€deral claims for violations of Plaintiff's
“constitutional rights” and (2) fraud claini¥Construing the complaitiberally, it does appear
Plaintiff alleges that her federal constitutiomajhts were violated and that Cloos committed
fraud.

A. Whether Plaintiff has Stated a Gwtitutional Claim under Rule 12(b)(6)

Cloos argues that a federal constitutional claim cannot be maintained against him because
Plaintiff cannot bring a constitutiohelaim against a private citizéf Plaintiff does not respond
to this argument or identify any statute underchlCloos could be held liable for violating her
constitutional rights.

42 U.S.C. § 1983 establishesause of action against angowho “under color of any
statute, ordinance, regulation, custom, or usafjggny State . . . subjects, or causes to be
subjected, any citizen of the United States bepperson within the jurisdiction thereof to the
deprivation of any rights, privileges, or munities secured by the Constitution and laws.” A
person acts under color of sté@ when misusing “power posseddgy virtue of state law and
made possible only because throngdoer is clothed withéhauthority of state lawf® “Private

individuals generally are nobuosidered to act undeolor of law, but pivate action may be

651d.
661d. at 4.

67 West v. Atkins487 U.S. 42, 49 (1988) (quotitinited States v. Classi813 U.S. 299, 326 (1941) (internal
guotation marks omitted).
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deemed state action when the defendant’s adriddiairly attribuaible to the StateP?

Here, Plaintiff alleges Cloos, as her legalinsel for a worker’'s compensation claim, did
not provide diligent representation and did not protect her intéfe&s$sa result, Plaintiff alleges
Cloos “violated in all ways [her] Constitutional Right&.It is clear from the allegations in the
complaint that Cloos is a pate individual, and Rintiff does not allegany conduct by Cloos
that could be fairly attributable to the St&teAccordingly, although it isiot clear from the
complaint whether she intendediong a Section 1983 claim agat Cloos, even construing her
complaint liberally, any such claim would fail asatter of law and therefore is hereby dismissed
under Rule 12(b)(6).

B. Whether Plaintiff has Stated a Fkeral Fraud Claim under Rule 9(b)

The Court has dismissed all of Plaintiff's fealeconstitutional claims in this litigation.
Yet, construing the complaint licedly, Plaintiff also appears tassert “fraud” claims against
Cloos/? Plaintiff alleges that Cloogrovided her with a check anddder “to wait two or three
weeks to deposit [it] becausedidn’t have funds in his accountPlaintiff furthe alleges Cloos
stated that “he was under irstigjation for some issue$?’In the instant motion, Cloos argues
that Plaintiff does not satisfy Federal Rule ©ivil Procedure 9(b)’sheightened pleading

requirement for fraud claims.

%8 Moody v. Farrel] 868 F.3d 348, 352 (5th Cir. 201(Mternal citations and quotation marks omitted).
% Rec. Doc. 3-1 at 3.

0d.

' Rec. Doc. 3-1.
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“1d.
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Here, because Plaintiff does not specify wheltlee fraud claim is a state or federal cause
of action, the Court will first conduct a Rule 9(b) analysis for any potential federal fraud claim
against Cloos. With respect to the fraud clainajmRiff alleges only thaCloos told her “to wait
two or three weeks to deposit [a check] becauséidr@t have funds in his account” and “was
under investigation for some issué%.That allegation states “who” committed the fraud by
pointing to Cloos, but the allegation does not state the reqwieeh, where, and how” of the
alleged fraud. Indeed, Plaintiffalegation does not provide any sgiectate or time describing
“when” Cloos committed fraud. Similarly, Plaifi does not allege “where” any fraudulent
actions were conducted by Cloos. Plaintiff also does not allege “how” G&cuded Plaintiff.
Thus, by not alleging the “when, where, and howtr#f alleged fraud, Plaiff does not allege
the factual details necessary to pleaddravith “particularity under Rule 9(b).

Accordingly, even construing the compldiberally, Plaintiff doesot state any federal
fraud claim with the required “particularity” uadRule 9(b). Thus, angotential federal fraud
claim is hereby dismissed. The Court has now dised all of Plaintiff's federal claims in this
litigation, including any federal constitutidrdaim and any federal fraud claim.

C. Whether this Court should Exercise Sugpmhental Jurisdiction over Plaintiff's Fraud
Claims under State Law

Construing the complaint liberally, Plaintifppears to also assethate law fraud claims
against Cloos under Louisiana 1&in the instant motion, Cloosgues that Plaintiff “may not

bring a suit grounded in State law under the priecgdl diversity” because Cloos and Plaintiff

sld.

"8 Rec. Doc. 3-1 at 6. Plaintiff maysal be asserting a negligence claim against Defendant Gwendolyn Thompson.
Id.
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are both indisputablisouisiana residentS.Yet, if a court has original jurisdiction over a federal
claim pursuant to 28 U.S.C. § 1331, the court hsosupplemental jurisdion over related state
law claims when the state law ¢t are “so related to claimstine action within such original
jurisdiction that they form panf the same case or controwertsder Article Illof the United
States Constitution’® Accordingly, the Court will address \ether it is appropriate to exercise
supplemental jurisdiction over any remaining state law claims.

“As a general rule, a federal court shoditline to exercise jurisdiction over pendent
state claims when all federal claims are disposed of prior to tfial.tourt’s decision whether
to exercise supplemental juristion after dismissing every claim over which it had original
jurisdiction is purely discretiona. The Fifth Circuit has emphasid that “in the usual case in
which all federal-law claims areielinated before trial, the balance of factors to be considered
under the pendent jurisdiction doctrine—judi@abnomy, convenience, fairness, and comity—
will point toward declining to exercise jsdiction over the remaining state-law clairfis.”

Here, the balance of factoweighs in favor of the Counot exercising supplemental
jurisdiction. First, judtial economy concerns weigh in favof not exercisig jurisdiction

because the parties are still atphesading stage in this litigatidid Second, the convenience factor

"Rec. Doc. 30-1 at 4.

828 U.S.C. § 1367(a).

9 Brim v. ExxonMobil Pipeline Cp213 F. App’x 303, 305 (5th Cir. 2007) (citingu@egie—Mellon Univ. v. Cohijll
484 U.S. 343, 350 (1988)pee alsdParker, 972 F.2d at 585 (“Our general rugeto dismiss state claims when the
federal claims to which they are pendent are dismissed”) (di¥logg v. Stripling881 F.2d 200, 204 (5th Cir.
1989)).

80 Carlsbad Tech556 U.S. at 639.

81 parker, 972 F.2d at 586-87 (citirlgnited Mine Workers v. Gibb883 U.S. 715, 726 (1966)) (internal quotations
and citations omitted).

82 See id.(noting that judicial economy would have been better served by dismissal from federal coert whe
13



weighs in favor of not exercisg jurisdiction because the pagtieeed not perform any redundant
or burdensome work to litigate in state cdiithird, federalism and comity concerns weigh in
favor of declining to exercise jurisdiction because all of Plaintiff's remaining claims against Cloos
must be decided under state law. Federal cowtsauirts of limited jurisdiction, and state courts
often have superior familiarity with their jurisdictions’ 1&fv.

Finally, the fairness factor weighs in favarnot exercising jurisdiction because neither
party would have to regat the discovery proce$sAccordingly, the Court declines to exercise
supplemental jurisdiction over any remaining state law claims.

V. Conclusion

For the foregoing reasons, the Court finds Eaintiff has failed to state any federal claim
against Cloos. The Court also declines to @sersupplemental jurisdion over any remaining
state law claims that Plaintiff appears to all&ye.

Accordingly,

discovery had not been completed and the litigation was at a relatively early stage).

83See idat 587-88 (finding no undue inconvence to the parties where little newyaéresearch would be necessary
as a result of dismissal and where renmgjrclaims would be governed by state lia either federal or state forum).

841d. at 589 (citingPennhurst State School & Hosp. v. Halderméb U.S. 89, 122 n.32 (1984)).
85]d. at 588.

86 To the extent Plaintiff alleges any state law claims against Defendants Gwendlyn Thonp&heml Kellar,
the Court also declines to exercise supplamigurisdiction over those state law claims.
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IT IS HEREBY ORDERED that Defendant Edward J. Cloos’s Motion to Disfiss
GRANTED IN PART to the extent it seeks dismissal of Plaintiff's federal claims and any such
claims areDISMISSED WITH PREJUDICE .

IT IS FURTHER ORDERED that the Court declineso exercise supplemental
jurisdiction over any remaining statewlaclaims and any such claims aBdSMISSED
WITHOUT PREJUDICE.

NEW ORLEANS, LOUISIANA, this _4th day of November, 2019.

NANNETTE JOLIVETTE BROWN
CHIEF JUDGE
UNITED STATES DISTRICT COURT
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