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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

KIRBY RHODES CIVIL ACTION
VERSUS NO.18-10667
COVIDIEN LP, ET AL. SECTION “R” (2)

ORDER AND REASONS

Before the Court is defendants Covidien LP’s anddienic, Inc.’s
motion to dismiss plaintiff Kirby Rhodes’s complajiwhich asserts various
causes of action arising from injuries allegediyusad by defendants’
productst The Court dismisses all of plaintiff's claims, cept for his

construction or composition defect claim.

l. BACKGROUND

This case arises out of allegantis that defendants designed and
manufactured two defective produéts.According to the complaint, on
October 23, 2017, plaintiff underwersurgery to repair a hernia, during

which a Parietex Composite Meshas implanted into his abdomén.

1 R. Doc. 7.
2 R. Doc. 1-1.
3 Id.at4 9 7.
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Nonparty Dr. David Rau algedly performed the surgetyPlaintiff alleges
that Dr. Rau initially attempted to ua@ applicator to imlant the mesh, but
that the applicator “malfunctioned.” After it malfunctioned, Dr. Rau
allegedly removed the mesh from thepdicator, and placed the mesh onto
plaintiffs anterior aldominal wall without itt Defendants manufacture both
the Parietex Composite Mesh and the applicétor.

Plaintiff alleges that months afterdlsurgery, in June 2018, he noticed
that his stomach was protruding the same manner it had before his
surgery® Dr. Rau allegedly evaluadeplaintiff on July 11, 2018.During this
examination, Dr. Rau allegedly disclosexplaintiff that the applicator had
failed during surgery, and that he hiad‘'spread the mesh by other mea#fs.”
Plaintiff alleges that Dr. Rau admittedat he “should have placed the mesh
more to the left” when he implanted &nd that he wishes he had used a

“larger mesh.2l Plaintiff further alleges thddr. Rau told him that the mesh

4 Id.

5 Id.at 4-5 1 8. Defendants explaintimeir briefthat the applicator used
during the procedure was a positioning system knas#ccuMesh. R. Doc.
7-1at 11.

6 R. Doc. 1-1at 4-5 ¥ 8.

7 See generally idR. Doc. 7-1 at 6.

8 R. Doc. 1-1at 5 f 10.

9 Id. at 5-6 T 13.

10 Id.

1 Id.



may have moved inside his abdomenentplaintiff “coughed or sneezeé.”
On August 3, 2018, plaintiff wsa allegedly examined by Dr. James
Wooldridgel3 Dr. Wooldridge allegedly tolglaintiff that his “hernia was
unfortunately protruding out of [his] testine,” which would not occur “if
the hernia mesh [had been] placed prdyp’ so that it would “be maintained
in its original position.*

Plaintiff alleges that “[a]s a re#iu of the implantation of the
unreasonably dangerous and defective Parietex Csitgppdlesh and its
applicator, [he] suffered injuries includy, but not limited to, scarring, pain,
potential infection, and the need fluture hernia surgical repait2”Plaintiff
asserts that the mesh is defectivecdnese it is “weak” and “*known to
unravel[,] causing the polyester fiber detach and travel to other parts of
the body inciting an inflammatory responge.” Plaintiff brings claims
against defendants under various provisions of tlhaisiana Products

Liability Act (LPLA), La R.S. 9:2800.51et seq;!” for redhibition under La.

12 Id.

13 Id.at 6 T 14.
14 Id.

15 Id. § 15.

16 Id. at 6-7 1 18.
7 Id. at 8-10 11 26-41.



Civ. Code arts. 2520et seq;!8 for negligencé? for breach of warranty of
fitness for ordinary us& and for breach of implied warranty of
merchantability and fitness. Plaintiff states in e opposition that he has
separately brought a medical malpractice suit agfadr. Rau, and that this
suit is a “companion suitz?

Defendants move to dismiss plaiffisicomplaint for failure to state a
claim upon which relief can be anted, under Federal Rule of Civil

Procedure 12(b)(62?

II. LEGAL STANDARD

To survive a Rule 12(b)(6) motion thismiss, the plaintiff must plead
“sufficient factual matter, accepted as true,state a clainto relief that is
plausible on its face.”Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quoting
Bell Atl. Corp. v. Twombly550 U.S. 544, 570 (200)7 A claim is facially
plausible when the plaintiff pleadsdas that allow the court to “draw the

reasonable inference that the defendafalsle for the misconduct alleged.”

18 Id. at 10 11 46-49.

19 Id. 7 43-45.

20 Id. at 10-11 {9 50-53.
21 Id. at 11 99 54-57.

22 R. Doc. 14 at 1.

23 R. Doc. 7.



Id. at 678. Acourt must accept all lwpleaded facts as tre and must draw
all reasonable inferences in favor of the plaintiffee Lormand v. U.S.
Unwired, Inc, 565 F.3d 228, 232 (5th Cir. 2009).

A legally sufficient complaint musestablish morethan a “sheer
possibility” that the plaintiffs claim is truelgbal, 556 U.S. at 678. It need
not contain detailed factliallegations, but it must go beyond labels, legal
conclusions, or formulaic recitationsthfe elements of a cause of actidd.

In other words, the face of the commamust contain enough factual matter
to raise a reasonable expectation tthiscovery will reveal relevant evidence
of each element of the plaintiff's clail.ormand 565 F.3d at 257. The claim
must be dismissed if there are insuffict factual allegatiosnto raise a right
to relief above the speculative lev@dlwombly, 550 U.S. at 555, or if it is
apparent from the face of the complathat there is amnsuperable bar to

relief, Jones v. Bockb49 U.S. 199, 215 (2007).

1. DISCUSSION

A. Non-LPLA Claims

In Louisiana, the LPLA provides thexclusive theories of liability of a
manufacturer for damagesmused by its product. La. R.S. 9:2800.52. A

plaintiff may not recover from a manuwarer in tort under any theory of



liability that is not set forth in the LPLAId.; see also Stahl v. Novartis
Pharm. Corp, 283 F.3d 254, 261-62 (5th CR002). Plaintiffincludes three
non-LPLA claims that are precluded blye statute: negligence, breach of
warranty of fitness for ordinary usend breach of implied warranty of
merchantability and fithes®¥. These claims are therefore dismissed with
prejudice?s

B. LPLAClaims

The LPLA provides that a manufactrr“shall be liable to a claimant
for damage proximately caused bycharacteristic of the product that
renders the product unreasonably dangerous whem gamage arose from
areasonably anticipated use of the praducthe claimant or another person
or entity.” La. R. S. 9:2800.54(A)A product is unreasonably dangerous for
the purposes ofthe statute “ifand oiflyt is unreasonably dangerous either
(1) in construction or composition, (8 design, (3) because of inadequate
warning, or (4) because of nondonmity to an express warrantyld. at
9:2800.54(B)(1-4). Thus, the LPLA limithe plaintiff to four theories of

recovery:. construction or compositiotiefect, design defect, inadequate

24 R. Doc. 1-1at 10-11.
25 Plaintiff concedes in his oppositidhat these threelaims are barred,
and does not oppose their dismissal. R. Doc. 4 at
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warning, and breach of express warranTihe complaint includes causes of
action under each of these theories.
1 Construction or Composition Defect

To establish a claim for defective construction @ymposition, a
plaintiff must establish that, “at thentie the product left its manufacturer’s
control, the product deviated in a bteaial way from the manufacturer’s
specifications or performance standardr the product or from otherwise
identical products manufactured hhe same manufacturer.” La. R.S.
9:2800.55. A claimant must showot only what a manufacturer’s
specifications or performance standaads for a particular product, but how
the product in question materially dated from those standards so as to
render it unreasonably dangerouslyles v. Medtronic Sofamor Danek,
USA, Inc, 871 F.3d 305, 311 (5th Ci2017) (internal quotation marks
omitted). A claimant must also shadwat the alleged defect was the cause-
in-fact of his injury, as well as the “most probaldause.” SeeWheat v.
Pfizer, Inc, 31 F.3d 340, 342 (5th Cir. 1994).

Plaintiff alleges that both théarietex Composite Mesh and the
applicator were defective in composition and coanstion2é Plaintiff's

allegation with respect to the applicatfails. Plaintiff alleges that the

26 R. Doc. 1-1at 8 11 26-29.



applicator “malfunctioned” during his surgery, blaé does not articulate
with any specificity how the applicator faile®ee Dendinger v. Covidien LP
No. 18-4168, 2018 WL 4462579, at *2 (E.D. La. Sejt, 2018) (dismissing
the plaintiffs composition defectllagations because the complaint was
“devoid of factual allegations as twow the products were unreasonably
dangerous”). Plaintiff instead essentialcites the elements of his cause of
action without explaining how the applicator wadabtive. This allegation

is therefore dismissedSee Igbal556 U.S. at 678.

But plaintiff has stated a cause adtion with respect to the Parietex
Composite Mesh. Plaintiff alleges th#te mesh is defective because the
polyester in the product is “weak” and “known toranel,” which causes the
“polyester fiber to detach andavel to other parts of the bod¥.” Plaintiff
also alleges that the mesh impladtanto his abdomen moved off of his
hernia sometime after his surgery. .[Rau allegedly informed plaintiff that
iImmediately after surgery the mesh “ewved the actual hernia,” but that
afterward plaintiff “could have couglkleor sneezed and made the mesh move
further to the right28 Plaintiff further alleges that his hernia was puding

out of his intestine postusgery as a result of thmesh’s failure to “be

27 Id. at 6-7 7 18.
28 Id. at 5-6 1 13.



maintained in its original positiort? Viewing these allegations together and
drawing all reasonable inferences inapitiff's favor, plaintiff adequately
alleges (1) how the mesh is defective (the polyester is weak, which causes
the mesh to detach and travel to otlparts of the body), and (2) that this
alleged defect caused his injurye(, the mesh moved from its original
position and allowed his hernia to protrude frora imtestine). Plaintiffthus
states a construction or composition defect claBee Pierre v. Medtronic,
Inc., No. 17-12196, 2018 WL 191182&%t *3 (E.D. La. Apr. 23, 2018)
(allegation that the defendant faileéd sterilize its mesh, which allegedly
caused the plaintiff to suffer an infectiostated a composition defect claim).
Plaintiff does not explicitly state vat the performance standards were
for the Parietex Composite Mesh. Butdgiming that the mesh is defective
because it detaches from its originabktoon and moves to other parts of the
body, plaintiff implicitly states thathe mesh deviated from defendants’
performance standards. According tioe United States Food and Drug
Administration (FDA), non-absorbablsurgical mesh like the Parietex
Composite Mesh “will remain in the g indefinitely and is considered a

permanent implant3® In defendants’ premarket notification of interat t

29 Id.at 6 1 14.
30 Hernia Surgical Mesh Implants.s. FOOD& DRUG ADMIN. (Feb. 4,
2018), https://www.fda.gov/ edical-devices/implants-and-
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market the Parietex Composite Mesheymoted that the mesh “provides

long term reinforcement of soft tissueld. Because the mesh is considered a
“long term” reinforcement, it followghat its performance standard is to

remain in place on the patient’s herngnd not move to other parts of the

body.

Lastly, as defendants point out,amtiffs complaint also contains
several allegations that appear to platame on his surgeon, Dr. Rau, rather
than the mesh itself. Plaintiff stateshis opposition tat he has separately
brought a medical malpractice suit agdims. Rau, and thathis case is a
“‘companion suit.32 But allegations suggesty that Dr. Rau improperly
placed the mesh during surgery are aetent with an assertion that the
mesh’s defects were still a substantfedtor in the mesh’s movement after
plaintiffs surgery, such that the meslas both a cause-in-fact and the most
probable cause of plaintiff's injurie§SeeWheat 31 F.3d at 342\ estchester

Fire Ins. Co. v. Hapel-Kan. Inv. Pship342 F.3d 416, 420 (5th Cir. 2003)

prosthetics/hernia-surgical-mesh-implantAs defendants point out, the
Court may take judicial notice of publy-available documents produced by
the FDA. See Funk v. Stryker Cor®31F.3d 777, 783 (5th Cir. 2011).

31 510(k) Summary obafety and Effectiverss, Parietex Composite
Mesh (April 19, 2011)available at
https://www.accessdata.fda.gov/cdrh_digedf11/ K110816.pdf. The Court
may also take judicial notice of this documeistee Funk631 F.3d at 783.

e R. Doc. 14 at 1
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(cause-in-fact determination under Leiaina law is whether the defendant’s
actions were a “substantial factorbninging about the harm”to the plaintiff
(citing Lasyone v. Kansas City S. R.R86 So. 2d 682, 691 (La. 2001))).
Plaintiff's complaint mayot be artfully pleaded, huhe Court must draw all
reasonable inferences in plaintiffsviar at this stage of the proceedings.
Lormand 565 F.3d at 232. When doing,dbe Court finds that plaintiff has
stated a construction or compositialefect claim under the LPLA, and
denies defendants’ motido dismiss this claim.
2. Inadequate Warning

To state an inadequate warning olaiinder the LPLA, a plaintiff must
allege “(1) that the defendant failedwarn the physician od risk associated
with the use of the product, not ottvese known to the physician, and (2)
that the failure to warn the physiciawas both a cause in fact and the
proximate cause of plaintiff's injury.Willet v. Baxtern Intl, Ing.929 F.2d
1094, 1098-99 (5th Cir. 1991). Thdaintiff must sta¢ that “a proper
warning would have changed the daon of the treating physiciane., that
but for the inadequate warning, theating physician would not have used
or prescribed the product.ld. at 1099;see also Stahl283 F.3d at 265

(noting that Louisiana follows the “leaend intermediary doctrine,” in which

11



a manufacturer need only warn thetipat’s physician, not the patient
himself, of the device’s potential harm).

Plaintiff alleges that defendantsrikew or should have known of the
defective nature” of the Parietex Composite MesH #re applicator, but did
“not adequately warn[] the FDA, tltgeneral public, the medical community,
or plaintiff’ of these defectd Plaintiff's claim fails because he does nothing
more than recite the elemendafhis cause of actionSee Igbal556 U.S. at
678. He does not allege how defendaalieged failure to warn specifically
caused his injurieste., facts showing that a “proper warning would have
changed the decision of the treating physiciatWillet, 929 F.2d 1099;
Hargrove v. Bos. Scientific CorpNo. 13-3539, 2014 WL 4794763, at *11
(E.D. La. Sept. 24, 2014) (the plaintiftsinclusory allegations failed to assert
how the alleged inadequate warning caused theiuriag). Plaintiff's
inadequate warning claim must therefore be disntisse

3. Design Defect

To establish the elements for a dgsidefect claim, a plaintiff must

allege that:

(1) There existed an alternatigesign for the product that was
capable of preventing the claimant’s damage; and

33 R. Doc. 1-1at 7 1 23.
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(2) The likelihood that the product’s design woulduse the
claimant’s damage and the gravibf that damage outweighed
the burden on the manufacturer of adopting suckraktive
design and the adverse effectaiy, of such alternative design
on the utility of the product.

La. R.S. 9:2800.56.

Plaintiffs design defect claim apipk to the Parietex Composite Mesh
only, not the applicato¥ Plaintiff alleges that the Parietex Composite Nes
Is defective because it “breaks downeafcoming in contact with moisture
and tears easily during handlin¥.” He further alleges that the polyester
fabric on the mesh is known to “detaahd travel to other parts of the body
inciting an inflammatory responsé”These allegations may assert a defect
with the product, but plaintiff does hallege with enough specificity that
there existed an alternative design of thesh that could have prevented his
injuries. Plaintiff only obliquely allges that defendants “knew or should
have known that Pariek Composite Mesh was considerably more harmful
and inadequate than other meshes or methods foridneepair.®” But this
allegation does not specifically idefytiany alternative design. The Court

therefore dismisses plairffts design defect claimSee Igbal556 U.S. at 678;

34 Id. at 9 1 32-33.
35 Id. at 6-7 7 18.

36 Id.

37 Id.at 7 9 22.
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Dendinger 2018 WL 4462579, at *2 (dismsing design defect claim for the
plaintiffs failure to adequately explanhat alternative design existed at the
time of his surgery).
4. Breach of Express Warranty

Under the LPLA, a manufacturer af product that is unreasonably
dangerous because it does not confaio an express warranty about the
product is liable for damages causbkg that non-conformity. La. R.S.
9:2800.58. To establish a breach opesss warranty claim, a plaintiff must
show that (1) there was an express aarty made by the manufacturer about
the product; (2) the express warrantyduced the plaintiff to use the
product; and (3) the plaintiffs damages proximately caused because the
express warranty was untruk.; see alsaCaboniv. Gen. Motors Corp278
F.3d 448, 452 (5th Cir. 2002). TH&LA defines “express warranty” as “a
representation, statement of alleged facpromise about a product . . . that
represents, affirms or promises thtéte product . . . possesses specified
characteristics or qualities or will mespecified level of performance.” La.
R. S. 9:2800.53(6). The statute adtiat “general opinion[s]” or “general

praise” of a product do not qualify as express watres. Id.

14



Plaintiff alleges that defendantaisrepresented the applicator and
mesh as “safe and effectiteeatment[s] for hernias®® This allegation is not
enough to claim a breach of expresarranty under the LPLA. Numerous
courts have found that a general allega that defendants marketed their
product as “safe” or “effective” inot sufficient to state this claimSee, e.q.
Doe v. AstraZeneca Pharm., LRo. 15-438, 2015 WK 661814, at *4 (E.D.
La. Aug. 5, 2015) (plainti's allegation that defendant represented to the
market that defendant’s product waafe” and “effective” did not satisfy
pleading standardflournoy v. Johnson &Johnspho. 15-50002016 WL
6474142, at *3 (E.D. La. Nov. 2, 2016plaintiffs breach of warranty claim
dismissed for failing to sufficiently “idetify the contents of any warranty”).
Plaintiffs claim also fails because ha#oes not allege how any warranty
induced him to use the apgdtor or mesh, or hoWwis injury was caused by
defendants’ allegedly untrue warrantgee Flournoy2016 WL 6474142, at
*3. Plaintiff's express warrantglaim is therefore dismissed.

C. Redhibition

As already mentioned, the LPLA “estlighes the exclusive theories of
liability for manufacturers for damage caused bgithproducts.” La. R.S.

9:2800.52. But redhibition remains available agaia manufacturer to

38 Id. 21
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recover economic lossSee Pipitone v. Biomatrix, Inc288 F.3d 239, 251
(5th Cir. 2012) (“Courts have interpied the LPLA as preserving redhibition
as a cause of action ortly the extent the claimaseeks to recover the value
ofthe product or other economic loss.”). Aplafiguing in redhibition must
prove that “(1) the thing sold is abstdly useless for its intended purposes|,]
or that its use is so inconvenient that it mussbhpposed that he would not
have bought it had he known of thefele; [and] (2) thathe defect existed
at the time he purchased the thingt lmas neither known [n]or apparent to
him ....” Alston v. Fleetwood Motor Homes of Ind80 F.3d 695, 699 (5th
Cir.2007) (citingDalme v. Blockers Mfd. Homes, In¢79 So. 2d 1014, 1028
(La. App. 3 Cir. 2001)).

Plaintiff's redhibition claim must bdismissed for two reasons. First,
he does not allege that he has suffeamy economic loss in connection with
the mesh or applicator. Plaintiff doeet state that he directly purchased the
mesh or applicator, or whether the cémtthe products was passed alongto
him in his medical expenses. Becaps$&ntiff can only recover his economic
losses in connection with the productBeged defects, his failure to allege
any economic loss dooms his claim. Second, plHimtoes not assert
anywhere in his complaint that had he known of pmeducts’ defects, he

would not have “purchased” themCf. Flournoy, 2016 WL 6474142, at *5
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(plaintiff's allegation that had she “beanware of the defects contained in the
subject implant devices, she wdulnot have purchased or allowed
implanting said implant devices,” coupllevith an allegation that the devices
were defective, was “minimally sufficd” to state a redbition claim).
Because plaintiff has notsaerted all of the elements of a redhibition claim,
the Court dismisses the claim.

D. LeavetoAmend

Lastly, plaintiff requests leave tamend his complaint in the event the
Court finds that he has failed to allege his clawith the specificitylgbal
and Twombyrequire3® The Court will “freely give leave [to amend] when
justice so requires.” Fed. R. Civ. B(a). The Supreme Court has held that
“[i]f the underlying facts or circumstanseaelied upon by a plaintiff may be
a proper subject of relief, he oughthe afforded an opportunity to test his
claim on the merits.’Foman v. Davis371U.S. 178, 182 (1962). But leave to
amend “is by no means automatielalbert v. City of Shermar83 F.3d 526,
529 (5th Cir. 1994). The Court consgigs multiple factors, including “undue
delay, bad faith or dilatory motive dhe part of the movat, repeated failure

to cure deficiencies by amendments previously adldywndue prejudice to

39 R. Doc. 14 at 10.
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the opposing party by virtue of allowasmof the amendment, [and] futility of
amendment.Foman 371 U.S. at 182.

Plaintiff is denied leave to amendshelaims for negligence, breach of
warranty of fithess for ordinary user breach of implied warranty of
merchantability and fithess, because any amendrnoktitose claims would
be futile. See Dendinger2018 WL 4462579, at *1in a suit against a
manufacturer, disnssing state law negligence atawith prejudice). These
claims are therefore dismissed with prejudice.

But the Court finds that none oféhRule 15 factorsnilitates against
granting leave to amend his other claithsat the Court dismisses in this
order. Those claims are therefore dismissed withpnejudice. Plaintiff
must file any amended complaint withtwenty-one (21) days of the entry of

this order.

V. CONCLUSION

For the foregoing reasons, defendants’ motion sodss is GRANTED
IN PART and DENIED INPART. Plaintiffs inadegate warning, design
defect, breach of express warrantydamdhibition claims are DISMISSED
WITHOUT PREJUDICE. Plaintiffs @dims for negligence, breach of

warranty of fitness for ordinary usend breach of implied warranty of

18



merchantability and fitness, are BMISSED WITH PREJUDICE. The Court
denies defendants’ motion to dism@aintiff's construction or composition
defect claim. Any amended complaint stbe filed within twenty-one (21)

days of the entry of this order.

SARAH S. VANCE
UNITED STATES DISTRICT JUDGE
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