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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OH.OUISIANA

ANDREW GRESSET CIVIL ACTION
VERSUS NO. 18-10893
MARLIN GUSMAN, ET AL. SECTION “R” (5)

ORDER AND REASONS

Before the Court is defendants’ motion for judgmentthe pleadings.
Because plaintiff's complaint is barred tgs judicatg defendants’motion is

granted.

l. BACKGROUND

This case arises out of alleged constitutionalatimins byunidentified
Sheriffs Deputies of Orleans and Jefferson parishe®ver the past 18
months, plaintiff Andrew Gressett has filed two aepte lawsuitsnvolving
identical allegations.

First, in December 2017, plaintiff fled a complaint alieg that
unidentified police officers with the New Orleanagliee Department (NOPD)

harassed him and made threatening comments towamden two separate

1 R. Doc. 1.
2 SeeR. Doc. 1;R. Doc. 122 (CaseNo.17-16628).
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occasions in November and December 20 Ibhe conplaint was assigned
to this Sectior. The complaint nameds defendantidhe City of New Orleans
and “unidentified [NOPD] officer$s Plaintiff asserted that the officers’
conduct violated “federal civil rights statute’s.On March26, 2018 the City
movedto dismissthe complaint

Before responding tthe City'smotion to dismiss, plaintifinoved for
leave to amend his complaijnand attached higproposed amended
complaint tothat motion.8 In his amended complaint, plaintiff named as
defendants(l) the City of New Orleans; (2Marlin Gusman, in his official
capacity as Sheriff of Orleans ParisB) €ertain unidentified Orleans Parish
Sheriff's Deputies; 4) Joseph Lopinto, in his official capacity as Shifeof
Jefferson Parish5] certain unidentfied Jefferson ParisBheriff's Deputies;
(6) other unidentified law enforcement officers; arfd an unnamed
insurance company.

In the 34page amended complaint, plaintiff asssrtthat on

numerous occasiortgating back to the year 200@eputies fronthe Orleans

R. Doc. 1at 45 (CaseNo. 1716628).

Seeidat 1.

Seeid.

Id. at 2.

R. Doc. 7(CaseNo. 17-16628).

R. Doc. 12(CaseNo. 1716628) R. Doc. 122 (CaseNo. 17-16628)
R. Doc. 122 at 1 CaseNo. 17/16628).
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and JeffersonParish Sheriffs Offices (OPSO and JPSOharassed and
stalked” him at various public restaurants and a$é% For instance,
plaintiff alleged that on March 18, 2018, he wasireg at a Chickfil-A in
Jefferson Parish when a doimed deputy walked into the restaurant
carrying a “plastic black folder with a cell phooa top.* Plaintiff alleged
that thedeputyordered food, and then placed his belongings awnd fin a
table “right next to” plaintiff in an otherwise ‘imlost empy restaurant?
Plaintiff wasallegedly*forced to relocate in the middle of his meal tcoaimer
table”as a result of the deputy’s behavidrThe otherspecific instancesf
allegedstalking and haragsg conduct involved similar encounters with law
enforcement officers4 Plaintiff asserted that deputies fradPSOand JPSO
know where he is because they track his locatiangi$icense plate reading
equipment, other . . . cell phone pinging or tragkiequipment and/or
possibly his personal cell phon®&.”In this amended complaint,lgntiff
specificallyalleged violations 042 U.S.C. 8§ 198and18 U.S.C. § 2264, and

also asserted a stal®w claim for negligencé For the purposesf his

10 Seeidat 1129.

1 Id. at 13.
12 Id.
13 Id.

14 Seeidat 1129.
15 See, e.gid. at 13.
16 Id. at 3, 31.



Section 1983 claim, lpintiffs complaint raised violations ohis Fourth
Amendmentightto be free of unreasonable searches and seiZures

The Magistrate Judgieniedplaintiff's motion to amend his complaint
on May 2, 20188 On May 16, 2018, plaintiff filed an objection toeah
Magistrate Judge’s ordé?.On Augustl, 2018, theCourt granted the City’s
motion to dismisghe initial complaint under Rules 12(b)(1), 12(b)(&nd
12(b)(6),andtook up plaintiff's objection to the Magistrate Jgeiks denial of
leave to amend? The Court affirmed the Magistrate’s decision, and
explained that granting plaintiff leave to amend kkbomplaint would be
futile, because his amended complaint failed téestaclaim for which relief
could be granted! TheCourt noted:

First, plaintiffs Fouth Amendment claim under Section 1983

fails because plaintiff's additional allegations ot describe any

seizure by law enforcement personnelSecond, plaintiff's

Section 2261A claim fails because . that provision does not

create a private cause attion. Third, plaintiffs negligence

claims fail because the additional allegationsl &il to specify
the duty allegedly breached by defenda##ts.

17 SeeR. Doc. 33 at 4CaseNo. 17-16628).
18 R. Doc. 20(CaseNo. 1716628).

19 R. Doc. 22 CaseNo. 17-16628).

20 R. Doc. 33(CaseNo. 17-16628)

21 Id. at 13-16.

22 Id. at 15.



The Court therefore dismissed plaintiffs complaint witprejudice?3
Plaintiff then soughteviewunder Federal Rule of Civil Procedure ébBthe
Court’s order dismissing his case and denying ldgavemend4 The Court
denied that motion on February 6, 2029 Plaintiff appealed th€ourt’s
orders to the Fifth Circuit Court of Appeals on Mhr4, 209.26

On November 13, 2038after plaintiff fled his Rule 59 motion but
before theCourt ruled on w#plaintiff filed the instant complaini’” The
complaint is nearly identical to the amended conmmdlalaintiff filed in his
previous litigation28 As in his amended complaint, plaintiff names as
defendants: (1) Marlin Gusman, in his official capgg as Sheriff of Orleans
Parish; (2) certain unidentified Orleans Parishrdfiedeputies; (3) Joseph
Lopinto, in his official capacity as Sheriff of Jeffson Paish; (4) certain
unidentified Jefferson Parish sheriff's deputieS) ¢ther unidentified law
enforcement officers; and (6) an unnamed insuraooepany?® Unlike his

prior amended complaint, plaintiff does not name the GitiNew Orleans

23 R. Doc. 34 CaseNo. 17-16628).

24 R. Doc. 36(Case No. 1716628) R. Doc. 37 Case No. 1716628)

25 R. Doc. 45 CaseNo. 17-16628).

26 R. Doc. 46 CaseNo. 17-16628).

27 SeeR. Doc. 1.This lawsuitwas initially assigned to Judge Lance Africk,
but it was transferred to this Section becaus@vwblives the same subject
matter as plaintiff's prior complaintSeeR. Doc. 13.

28 R. Doc. 1R. Doc. 1 CaseNo. 17-16628).

29 R. Doc. 1at 1.
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as a defendar®. Plaintiff again alleges that”s0 and JPSOeputies have
harassed and stalked him in various restaurantspardic stores! The
dates and locations of the alleged harassing behave identica$? Finally,
plaintiffs causes of action are identical to thasehis previous amended
complaint33 He states that defendants violated his Fourth Anme@rait
rights, and asserts violations of 42 U.S.C. § 19883 U.S.C. § 2264, and
statelaw negligence?

Defendants now move for judgment on the pleadingder Federal
Rule of Civil Procedure 12(c), on the ground thadimptiffs complaint is

barred byes judicata3®s Plaintiff opposes the motio#f.

I[I. LEGAL STANDARD

A motion for judgment on the pleadings undexderal Rule of Civil
Procedure 12(c) is appropriate if the matter carmatgidicated by deciding
guestions of law rather than factual disput8sittan Commchns Int’Corp.

v. Sw. Bell Tel. C9.313 F.3d 899, 904 (5th Cir. 2002). It is subjexthe

30 See id.

31 Id. at 9-27.

32 Compare id,with R. Doc. 122 at 1129 (CaseNo. 17-16628).
33 SeeR. Doc. 1aR-3, 29.

34 Id.

35 R. Doc. 11.

36 R. Doc. 19.



same standard as a motion to dismiss under Rule)@@)bDoe v. MySpace,
Inc., 528 F.3d 413, 418 (5th Cir. 2008). To surviewde 12(b)(6) motion to
dismiss, the plaintiff must plead enough factsstate a claim to relief that
Is plausible on its fax” Bell Atl. Corp. v. Twombly550 U.S. 544, 570
(2007). Aclaim is facially plausible when the pltff pleads facts that allow
the court to “draw the reasonable inference th&t dkefendant is liable for
the misconduct alleged.’Ashcroft v. Igbal556 U.S. 662, 678 (2009). A
court must accept all weflleaded facts as true and must draw all reasonable
inferences in favor of the plaintifilormand v. U.S. Unwired, Inc565 F.3d
228, 239 (5th Cir. 2009). But tloaurt is not bound to accept as triggal
conclusions couched as factual allegatioltgoal, 556 U.S. at 678.

A legally sufficient complaint must establish motkan a “sheer
possibility” that plaintiff's claim is true.ld. It need not contain detailed
factual allegations, but it must goeyond labels, legal conclusions, or
formulaic recitations of the elements of a causaation.Id. In other words,
the face of the complaint must contain enough fattmatter to raise a
reasonable expectation that discovery will reveiadence of eah element of
the plaintiffs claim. Lormand 565 F.3d at 257. If there are insufficient

factual allegations to raise a right to relief abakie speculative level, or if it



Is apparent from the face of the complaint thatréhie an insuperable bar to

relief, the claim must be dismissediwombly 550 U.S. at 555.

1. DISCUSSION

Defendants argue thatlaintiff's complaint is barred byrés judicata
and/or claim preclusion ecausée brings the same allegatiorsat were
included in his amended complaint tihe prior lawsuit3?7 “The preclusive
effect of a judgment is defined by claim preclusiand issue preclusion,
which are collectively referred to as judicata” Taylor v. Sturgell553
U.S. 880,892 (2008 Claim preclusiorbars relitigation of claims “that have
been litigated or should have been raised in atiexzasuit.” In re Ark-La-
Tex Timber Co., In¢482 F.3d 319, 330 (5th Ci2007). The rule‘relieve[s]
parties of the cost and vexation of multiple lavisuiconserve[s] judicial
resources, and, by preventing inconsistent decssiencourage|[s] reliance
on adjudication’. Allen v. McCurry 449 U.S. 90, 94 (1980)The test for
claim preclusiorhas four elements: (1) the parties are identicahqarivity;
(2) the judgment in the prior action was rendergdalcourt of competent
jurisdiction; (3) the prior action was concluded &yinal judgment on the

merits; and (4) the same claim or caudeaotion was involved in both

37 R. Doc. 111 at 4.



actions.See PetreHunt, L.L.C. v. United State865 F.3d 385, 395 (5th Cir.
2004).

All four requirements are met here. First, altloé defendants named
in the current lawsuit werealso namedin plaintiffs prior amended
complaint38 Second, the judgmentismissing plaintiffs prior lawsuitvas
rendered by a federal court, which is a court ohpetent jurisdiction.See
St. Bernard Citizens for Envt Quality, Inc. v. Gheette Refining, LLC500
F. Supp. 2d 592, 608 (E.Da. 2007).Third, the prior action was concluded
on a final judgment on the meritsln plaintiffs prior action, the Court
dismissed his initial complaint and, upon plairigitbbjection,affirmedthe
Magistrate’s orderdenying him leave to amend® The Court held that
granting plaintiff leaveto amendwould be futile, because the amended
complaintfailed to state a claim for which relieould be granted pursuant
to Rule 1240 The court accordinglydismissed plaintiffs claims with
prejudiceand issued judgmen#! This constitutes a final judgment on the
merits of plaintiff's claims in his amended commiai See Federated Dép

Stores, Inc. v. Moitied52 U.S. 394,399 n.@981) (“The dismissal for failure

38 SeeR. Doc. 1at 1; R. Doc. 1 at CaseNo. 17-16628).
39 SeeR. Doc. 33 at 1316 (Case No. 1716628).

40 |d. at b.

41 Id.; R. Doc. 34 (Case No. 116628).
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to state a claim under Federal Rule of Civil Praced12(b)(6) is a judgment
on the merits.”)FernandezMontes v. Allied Pilots A$s 987 F.2d 278, 284
n.8 (5th Cir.1993) (“A dismissal which is designated with preigeal is
normally an adjudication on the merits for purpos#sres judicata”
(internal quotation marks omitted))

Finally, plaintiff's prior amended complaint conbad the same claims
and causes of action as the ones in his currenptamt. Both com@ints
contain identicahllegations of harassment and stalking by membétee
OPSO and JPS@. Plaintiffincludes in his complainterethe same specific
encounters with law enforcementte., encounters at the same locations and
onthe same datesas herecountedn his prior amended complaifi. His
currentcomplaintin factappears to blargelya copyandpaste of his prior
amended complaint.

Plaintiff's complaint is therefore barred bgs judicata

42 SeeR. Doc. 1; R. Doc. 122 (CaseNo. 17-16628).
43 CompareR. Doc. 1 at 927, with R. Doc. 122 at 1129 (CaseNo. 1*
16628).
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V. CONCLUSION
For the foregoing reasonsdefendants’ motion is GRANTED.

Plaintiffs complaint is DISMISSED WITH PREJUDICE.

New Orleans, Louisiana, thi23rc _day ofMay, 2019

_;éé’;_»_e_z__iﬁém&____

SARAH S. VANCE
UNITED STATES DISTRCT JUDGE
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