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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

BRODERICK WATERS, ET AL. CIVIL ACTION

VERSUS NO: 18-12419

LOWE’'S HOME CENTERS, LLC SECTION: “J” (4)
ORDER

Before the Court isdlotion to Quash Plaintiff’'s Notice of 30(b)(6) Deposition (R. Doc.
24)filed by the Defendant, Lowe’s Home CentdidsC, seeking an order from the Court quashing
the Federal Rule of civil Procedure 30(b)(6pasition of Lowe’s Hom&enter, LLC’s corporate
representative located in North Carolina. Thdiorois opposed. R. Doc. 27. The Court held oral
argument on this motion on August 28, 2019 (R. Doc. 35).

l. Backaround

On December 27, 2017, Plaintiff Broderick Watdiled this instant action in the Civil
District Court for the Parish dflew Orleans alleging injuriesdm July 10, 2017 incident at the
Lowe’s Home Center, LLC (“Lowe’s”) located 28601 Elysian Fields Aenue in New Orleans,
Louisiana. R. Doc. 1-3. Plaifitialleges, in the course andoge of his employment with PTD
Transport LLC, that while loading and lifting sevdtawer and plant cartever the curb and into
the Lowe’s designated storage artba, cart tilted and fell atop i causing Plaintiff to fall and be
pinned between the cart and the concrete, whshitexl in Waters fracturing his leg and hurting
his backld. Plaintiff further alleges that this concretgrb defect constitas a dangerous condition
and a failure by Lowe’s to provide@asonably safe work environmelat. On December 5, 2018,
this case was removed to the United Statestridi Court invoking the Court’'s diversity
jurisdiction. R. Doc. 1. During his deposition, Wiatacknowledged that he had previously lifted

fourteen (14) to fifteen (15) flower carbefore the incident. R. Doc. 24-2, p. 3.
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As the instant motion, Defendant Lowe’s settkgjuash Plaintiffs’ noticed deposition of
the Lowe’s corporate representative in Ndtrolina as unnecessarygievant, and duplicative
where Plaintiff, on June 12, 2018lready deposed the local Lowé.oss Prevention and Safety
Manager, Nick Martinson. R. Doc. 24-1, p. 2. Sfieally, Defendants avehat the overwhelming
majority of topics submitted in Plaintiff’'s Notcof Corporate Deposition were addressed in the
deposition of Nick Martinson, and Plaintiff’'sjnsie then, have had ample opportunity to address
further inquiries. R. Doc. 24-1, p. 4-5. Defendant furthers, the remaining topics, unaddressed in
Martinson’s deposition are irrelevant, unnecegssand could have easily been addressed in
Martinson’s deposition. R. Do@4-1, p. 5. Finally, Defendantsexg Plaintiff has not requested
written discovery or through deposing other local Lowe’s engaseypreviously identified on
topics he believes critical to hissmnot yet gathered. R. Doc. 24-1, p. 4.

Plaintiff rebukes Defendant’s piien arguing three main pois: the mere fact that
Plaintiff has deposed a local Lowe’s represtwveaon certain topics does not preclude Plaintiff
from deposing a Lowe’s corporate representatinethe topic, Occupational Safety and Health
Administration (“OSHA”) standarsl are relevant and not preemgbtnotwithstanding Louisiana
law importing equal of or potentig more stringent safety requirements, and as Federal Rule of
Evidence Rule 407 on subsequent remedial meamueesule of admissiltly and not a rule of
discovery, inquiry into such topiés deposition is not precludger se R. Doc. 27.

Plaintiff furthers, as to Defendant’s argurteeaf the depositions unreasonably cumulative
and duplicative nature, a “partiicauld not be prevented from qtiesing a live corporate witness
in a deposition setting just berse topics proposed are similarthmse contained in documents
provided or interrogatory questions answeread &laintiffs seek to ask the Lowe’s corporate

representative his specific knelge and interpretation of such policies. R. Doc. 27, p. 9.



. Standard of Review

Federal Rule of Civil Procedure (“Rule”) @)(6) “allows parties t@btain testimony from
a corporation, provided the partdescribes with reasonablearticularity the matters for
examination."Mike Hooks Dredging Co., Ing. Eckstein Marine Service, In&No. 08-3945, 2011
WL 2559821, at *1 (E.D. La. June 28, 2011) (citirgd. R. Civ. P. 30(b)j% Thereafter, the
named organization “must then designate one aernfiicers, directors, or managing agents, or
designate other persons who congerestify on its behalf; and it may set out the matters on which
each person designated will testif{zéd. R. Civ. P. 30(b)(6).; see alspBrazos River Auth. v.
GE lonics, InG.469 F.3d 416, 433 (5th Cir. 2006) (quoting8harles A. Wright, Arthur R. Miller
& Richard L. Marcus, EDERAL PRACTICE AND PROCEDURE § 2103, at 33 (2d ed.1994))
(“‘Obviously it is not literally posible to take the deposition afcorporation; instead . . . the
information sought must be obtained from natpexisons who can speak the corporation.™).
As the Fifth Circuit has explained:

the deponent must make a conscientigoed-faith endeavor to designate the
persons having knowledge of the mattamught by [the party noticing the
deposition] and tqrepare those persons in order that they can answer fully,
completely, evasively, the questions poseds to the relevant subject matters.
[T]he duty to present and prepare a RBI¢b)(6) designee goes beyond matters
personally known to that designee or rfwtters in which that designee was
personally involved. The deponent must @repthe designee the extent matters
are reasonably availableyhether from documents, past employees, or other
sources.

Brazos River Auth469 F.3d at 433 (internal quotaits and citations omitted).

Rule 26(b)(1) provides that “[p]arties maltain discovery reganty any non-privileged
matter that is relevant to anyrpas claim or defense.” Rule 26)i) specifies that “[ijnformation
within the scope of discovery need not be adiigsn evidence to be discovered.” Rule 26(b)(1)

also specifies that discovery must be “promordl to the needs of éhcase, considering the



important of the issues at stakehe action, the amount in contrasg, the parties’ relative access
to relevant information, the p#&$’ resources, the importancetbke discovery in resolving the
issues, and whether the burden or expense @irtpmsed discovery outweighs its likely benefit.”

Id.

Under Rule 26(b)(2)(C), discovery may kienited if: (1) the dscovery sought is
unreasonably cumulative or duplicajvor is obtainable from arwr, more convenient, less
burdensome, or less expensive source; (2) thg paeking discovery lsehad ample opportunity
to obtain the discovery sought; or (3) the praabdiscovery is outside of the scope permitted
under Rule 26(b)(1).

Finally, Rule 26(c) governs the issuancePutective Orders in discovery. A Court may
“for good cause, issue an ordergmtect a party or personofn annoyance, embarrassment,
oppression, or undue burden or exge” Fed. R. Civ. P. 26(c)(1Jhe rule offers a variety of
potential options that the Court may use tot@ct the moving partyincluding forbidding or
limiting the scope of discovery into certain matters or requiring that a trade secret or other
confidential commercial information not be reveatedbe revealed in opla certain way. Fed. R.

Civ. P. 26(c)(1)(D), (G). “The party seeking thetective order bears the burden to show ‘the
necessity of its issuance, which contemplatesracpéar and specific deanstration of fact[.]””
Cazaubon v. MR Precious Metals, LLT1-2241, 2015 WL 4937888, at *2 (E.D. La. Aug. 17,
2015) (quotingn re Terra Int'l 134 F.3d 302, 306 (5th Cir.1998))he trial court enjoys wide
discretion in setting the paratees of a protective ordebee Seattle Times Co. v. Rhinehdé7

U.S. 20, 36 (1984) (“To be sure, Rule 26(c) canteroad discretion on the trial court to decide

when a protective order is appropriate and vdegiree of protection is required.”). Finally, Rule



26(c)(1) requires a ceritfation that the moving party has coméal or attempted to confer in good
faith with the other affected p&rto attempt to resolve the isswithout the court’s interference.
Il. Analysis

As an initial note, the Court cannot preclualecorporate depositiothat Plaintiffs are
entitled to pursuant to Federal Rule of CivibBedure 30(b)(6). As suchny argument set forth
by Defendant that a Rule 30(b)(6) depositiorummecessary, even in a “standard trip-and-fall
case,” is without merit. Furthermore, while Natas Martinson testified in a deposition on June
12, 2019, he did so as a fact wigsend not a corporate represémeas designated by Defendant
to make statements on behalf of Lowe’'s Home Center, 1I36eR. Docs. 24-7 & 27, p. 3. As
such, the Court will not deprive Plaintiffsettopportunity to depose Lowe’s duly designated
representative.

Next, the Court notes that Plaintiffs’ 30)(6) Corporation Deposition Notice seeks
Defendant designate a corporate representitiveledgeable on twenty-five (25) various topics.
SeeR. Doc. 24-3. The Court furthaotes that the scope tbife notice is rather broad but ultimately
seeks Defendant designates a representativekmdws, or reasonably has available to them via
the organization, information on la@’s regulations and policiespmpliance with the applicable
Occupational Safety and Health ithistration (OSHA) standardand the area where the cart is
stored.

Defendant concedes the entire case ceatersnd a purportedly “ueasonable dangerous
condition in the form of an uneméwalking-working’ surface on Dfendant’s premises.” R. Doc.
31, p. 1. More probative, Mtinson testified in his deposition thait investigation of the incident
in question, which included reviewing the videotage and questioning witnesses, revealed that

no video, no withesses@really nothing to go on. R. Da#4-7, p. 18-19. Specifically, he testified



that there was no camera direailyer where the incident occudieR. Doc. 24-7, p. 19. Martinson
indicated that it was one of hsb responsibilities to make suttgat the Lowe’s store on Elysian
Fields Avenue was safe of hazaahsl defects. R. Doc. 24-7, p. Martinson further testified that
he was not aware of any policies and proceduresffeatted how the flowerarts or materials are
to be stored. R. Doc. 24-7, p. 33. Finally, Mastin testified to no other incidents involving
someone getting hurt in the storage area. R. Doc. 24-7, p. 37.

While Defendant correctly notes that Plaintifhist an employee of Lowe’s, that fact, in it
of itself is not the sole determiner of OSHA'&eneance. As Plaintiff afy notes, OSHA standards,
like safety standards are instruetias to what constitutes the standard of care under Louisiana tort
law. R. Doc. 27, p. 7. Louisiarcourts have recognized,

[W]hile statutory violations are not in anfithemselves definitive of civil liability,

they may be guidelines for the court in determining standards of negligence by
which civil liability is determined. Under this reasoning, OSHA standards are
certainly relevant to the safety of a wagolace, even if the injed party is not an
employee. In fact, . . . a plaintiff may profyeoffer a statute or regulation [such as
OSHA] as evidence of a defendant'sghgence even when that statute or
regulation cannot be used tdaddish negligence per se.

Manchack v. Willamette Indus., In621 So. 2d 649, 652 (La. Ct. Appa)it denied 629 So. 2d
1170 (La. 1993) (internal teitions omitted) (citingSmolinski v. Taulli276 So.2d 286, 289
(La.1973); Greene v. Wright, 365 So0.281, 559 (La.App. 1st Cir.1978); aktbrton v. Valley
Electric Membership Corporatigd61 So.2d 375, 379 (La.App.2d Cir.1984)). As such, the Court
finds that the OSHA standards are relevant is thse and denies Defendant’s request to quash
topics related to Lowe’s cortignce with OSHA standards.

That being resolved, at heag, Plaintiffs orally modifiedhe subpoena to more narrowly
tailor the subpoena topics toetlmelevant topics ithe Court’s purviewConsidering Subpoena

Topics 1(a)-1(d), Plaintiffs narrowed the issudghiose practice, policiegnd protocols in effect



instructive on deliveries in a doed in environment. Considag Subpoena Topics 1(e)-1(h) the
subpoena topics were narrowed to the difference in training o contractors versus the training of
employees. Subpoena Topic 1(i) Plaintiff willwerd “heavy equipment” to “flower and plant
carts.” Subpoena Topic 1(k) Plaintiff will morernawly define to employee internal reporting of
work-related injuries. Subpoena Topics 1(j), 14hd 1(m) will be stricken. Subpoena Topics 2,
3,4,5,7,8, 13, 14, 15, 16, 17, 19, 21, 22, 25 will also be stricken. Subpoena Topics 10 and 11
shall be consolidated. Finally, Subpoena Togi8sand 20 will be consolidated with Subpoena
Topics 1(o) and 1(n).
IV.  Conclusion

Accordingly,

IT IS ORDERED that the Defendant’®lotion to Quash Plaintiff’'s Notice of 30(b)(6)
Deposition (R. Doc. 24)s DENIED.

IT IS FURTHER ORDERED that Plaintiffs are to modify its Subpoena Notice of
30(b)(6) Deposition Topics as oralyipulated on the record.

New Orleans, Louisiana,ith18th day of October 2019.

T

KAREN WELLS ROBY
CHIEF UNITED STATES MAGISTRATE JUDGE




