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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

JEREMY JOOST CIVIL ACTION
VERSUS NO. 19-1172
AMERICAN COMMERCIAL BARGE LINELLC SECTION"L" (3)

ORDER AND REASONS

Before the Court is Defendant’s motion to dismiss or transfer venue. R. Doc. 5ffPlainti
opposes. R. Doc. 8.&¥ing considered the partidsiefs and the applicable lathe Court now
issues this Order and Reasons.

l. BACKGROUND

This case arises out of injuries allegedly sustained by Plaintiff Jereralyiddbe course
of his employment with American Commercial Barge Line LLC (“ACBLAs an engineein-
training aboard the M/V MARK STAAB, Plaintiff spent “a number of weekspaieng the three
barrel system that breaks down everything that goes through the toiletsvassbelike a septic
tank.” R. Doc. 1 at 2. Plaintiff alleges that he was continuously exposed to contaminaed wat
during this time, and was ultimately diagnosed with necrotizing fasei@iiesheating infection
—as a result. He now brings claims of unseaworthiness, maintenance and cure, and ctones Ac
negligence against ACBL.

. PRESENT MOTION

ACBL moves the Court to dismiss this case without prejudicariproper venue under

Federal Rule of Civil Procedure 12(b)(3) or, alternatively, to transferdbisto the United States

District Court for the Southern District of Indiana, New Albany Division. Afftis alleged injury,
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Plaintiff applied for paid leav under ACBL’s Pay Continuation Plan (an optional program that
allows employees to receive shtegtm pay continuance while on approved medical leave). He
signed a “Pay Continuance Form,” which contains the following forum saledtuse:

| further agre that in the event | file a claim or lawsuit against ACBL relating to

the pay continuance program and/or the incident giving rise to the illness and/or

injury that is the subject of my leave of absence from work, such suit wyllbenl|

filed in the U.S. District Court for the Southern District of Indiana, NelaAl

Division and | will make no effort to have such lawsuit or claim transdeore

moved to any other court.

R. Doc. 52 at 4. Plaintiff's application was approved by ACBL in March 2016, anedeved
pay continuance benefits for a total of 26 weeks.

Accordingly, ACBL asks the Court to dismiss or transfer this action to thgnaésd
forum. Plaintiff seeks to avoid enforcement of the forum selection claumskargues thdil) it
was obtained as a result of overreaching, and (2) enforcement would contastemeg public
policy of the forum state.

1. LAW AND ANALYSIS

Federal Rule of Civil Procedure 12(b)(3) authorizes dismissal “only when \@iwreng’
or ‘improper’ in the foum in which it was broughtAtlantic Marine Construction Company, Inc.
v. United States District Court for the Western District of Tex@s U.S. 49. 55 (2013). “Whether
venue is ‘wrong’ or ‘improper’ depends exclusively on whether the court in whechatbe was
brought satisfies the requirements of federal venue laws,” and a forum setdatisa has no
bearing on this analysikl.

Because the forum selection clausmes not render venue in this Cotwrong or
“improper” under Rule 12{)(3), “the proper mechmasm for enforcindit] is a motion to transfer

venueunder 28 U.S.C. 84D4(@). Weber v. PACTR XPP Technologies,, &1 F.3d 758, 766

(5th Cir. 2016) (citingAtlantic Maring. 8 1404(a) allows a court to transfer a case tolamot
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district “for the convenience of the parties and witnesses, and in the interedioaf.’jua the
typical case, the court “must determine whether there is an adequate igkeforatn and, if so,
decide which forum is bestited to the litigationyconsidering a variety of private- and public-
interest factors and giving deference to the plaintiff's choice of forBarhett v. DynCorp Int’l,
L.L.C, 831 F.3d 296, 300 (5th Cir. 201%).

A valid and enforceable forum selection clause, however, alters the 8§ 1404 (ajsanalys
two important ways: (1) “the plaintiff's choice of forum merits no weighht (2) the court “must
deem the privaténterest factors to weigh entirely in favor of the preselected forum” amy “m
consider arguments about pubiiterest factors only.Atlantic Maring 571 U.S. at 64. Because
the publieinterest factors “will rarely defeat a transfer motion, the practical restaidorum
selection clauses should control except in unusual cddesrideed, forum selectionatises are
“given controlling weight in all but the most exceptional cas8tgWart Org. Inc. v. Ricoh Corp.
487 U.S. 22 (1988), and “[o]nly under extraordinary circumstances unrelated to the convenience
of the parties should a § 1404(a) motion be dehigdantic Maring 571 U.S. at 64.

l.

Plaintiff contends the forum selection clause at issue here esfanceal®. Forum

selection clauses “are prima facie valid and should be enforced unless enforcermewni®w

the resisting party to be ‘unreasonable’ under the circumstalBaesétt 831 F.3d at 302 (quoting

! Privateinterest factors include: “relative ease of access to sources of proof; avgilabili
compulsory process for attendance of unwilling, and the cost of obtaining attendandengf wil
witnesses; possibility of view of premises, if view would be appropriate to tloa;zatid all other
practical problems that make trial of a case easy, expeditious and inexgdpipgeAircraft Co.
v. Reynp 454 U.S. 235, 241 n.6 (1981). Publerestfactors include “the administrative
difficulties flowing from court congestion; the local interest in having liped controversies
decided at home; [and] the interest in having the trial of a diversity case imatfuat is at home
with the law.”Id.
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Int'l Software Sys., Inc. v. Amplicon, In@.7 F.3d 112, 115 (5th Cir. 1996)). A clause may be
unreasonable where:
(1) the incorporation of the forum selection clause into the agreement was the
product of fraud or overreaching; (2) the party seeking to escape enforcement will
for all practical pirposes be deprived of his day in court because of the grave
inconvenience or unfairness of the selected forum; (3) the fundamental unfairness
of the chosen law will deprive the plaintiff of the remedy; or (4) enforcemeheof
forum selection clause would contravene a strong public policy of the forum state
Id. (quotingHaynsworth v. The Corpl121 F.3d 956, 963 (5th Cir. 1997)). Here, Plaintiff argues
that (1) the forum selection clause was the product of overreaching, and (2gemoravould
contraene the strong policy and duty of this Court to protect the rights of seamen.
Plaintiff first argueghe clause was the product of overreaching becaubelieeed that
he had no alternative but to sign the forms in order to receivetshartdisability benefits while
he was unable to work due to his condition and hospitalization.” R. Doc. 8 at 7. Three sections of
this Court have under substantially similar factgonsidered the exadame ACBL Pay
Continuance Form, containing the exsameforum selection clause, and rejecths argument.
See Girdler v. American Commercial Barge Line, LNG. 176593, 2017 WL 6451750 (E.D. La.
2017); Brister v. ABCL Operations, LLONo. 176035, 2018 WL 746390 (E.D. La. 2018);
Williams v. American Commerci&@large Line No. 182008 (E.D. La. 2018). For example, in
Girdler, the injured seaman argued that he was not adequately put on notice of the clause, and that
it was “fundamentally unfair’” because “having been injured and then unablekawa result,
[he] was in a state of hardship and needed the pay continuation in order to be able to gay his bil
Girdler, No. 176593, 2017 WL 6451750, R. Doc. 12 at 6. Similarly, the plaintiristerargued
that the same clause was “hidden in fine print” and he “was never advised afutimeskdection

clause by [ACBL], was not advised of the forum selection clause irettez Instructing him to

sign it to receive benefits, and had not contacted a lawyer and was unrepresdrdare he
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signed the forms.” No. 18035, 2018 WL 746390, at *3. Finally, tNilliams plaintiff broadly
averred that “ACBL capitalizes on disabled and/or ill seamen who realistazailyot reject the
contract with impunity because they are unable to work, and in all likelihood ifmécant
financial hardships necessitating the Pay Continuance.” Na0@8, R. Doc. 7 at 14. Each court
noted that the clause was “prominently featured” directly above the filaisignature, rejected
thearguments of overreaching, and transferred the case to the Southern Distidic .|
Plaintiff's arguments do not materially differ from those already rejduyatiree sections
of this Court. Plaintiff contends, though, that his case is distinguishaddause of the
circumstances under whidte signed the Pay Continuance Ferwhile “he was confined in a
hospital bed and imbued with narcotic pain medication after just having emerged frean a
death experience.” R. Doc. 8 at 8. Howeirdler, Brister,andWilliamseachinvolved a seaman
that signed the exact Pay Continuance Form shortly following a serious injegpted the
benefits of the plan, and later argued lack of notice of the clause. There are measigfatts or
circumstances which differentiate Plaintiff from the plafstih Girdler, Brister,andWilliams
Notably, Raintiff availed himself of the benefits of the pay continuance program, which
were not otherwise owed to hirhe received and accepted $684.13 per week for 26 weeks. Courts
in this district have upheldhé validity of substantially similar forum selection clauses in-post
injury agreements where, as here, the plaintiff received benefits he wasgistheot entitled to:
This Court takes particular notice that Plaintiff availed himself of these optiona
post-injury benefits and that he was not required to do so. In consideration of these
benefits, Plaintiff agreed that if he filed suit for the injuries at issue pladdvado so
in the agreed upon forum. This agreement represents a valid bargained for
exchang: Plaintiff received benefits he was not otherwise entitled to, and in turn,
agreed to limit himself regarding choice of forum. Therefore, this Court firads t
the subject forum selection clause is not the product of fraud or overreaching.

Taylor v. Teco Barge Line, In2008 U.S. Dist. LEXIS 10407, at *28 (E.D. La. 2008).
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Plaintiff signed the Pay Continuance Form and availed himself of the besfefiGBL’s
pay continuance program, which were not otherwise owed to him. The unambiguous clause
explicitly states that “suit will only be filed in the U.S. District Court for the Soutlmastrict of
Indiana, New Albany Division.” Likesirdler, Brister, andWilliams, the Court declines to find
that the forum selection clause agreed by Plaintiff after his alleged injurynsideoation of
optional post-injury benefit payments was the product of fraud or overreaching.

Plaintiff next avers that enforcement of the forum selection clause woultrdeene the
hallowed public policy of this Court to jealously protect the rights of seamenhim. R. Doc. 8
at 11. He asks the Court to apply the heightened scrutiny associated wdmans release,
because the clause “constituted a release of a legal right ... even if it was auprbagtit’ as
opposed to a ‘substantive rightld. at 9.

The Court is mindful that “[s]eamen are wards of admiralty law, whose feghégal courts
are dutybound to jealously protectBass v. Phoenix Seadrill/78, Lid49 F.2d 1154, 11661
(5th Cir. 1985). To that end, “the Supreme Court has emphasized that a seaman’sorelease
settlement of his rights must be carefully scrutiniz&gi’stillo v. SpiliadaMaritime Corp, 937
F.2d 240, 244 (5th Cir. 1991But optional posinjury benefits agreements with forum selection
clauses like the one Plaintiff challenges here do not constitute a “rel8ase £.g., Smith v. Teco
Ocean Shipping2004 WL 1638111, at *2 (E.D. La. 2004) (“Plaintiff considers the VWCP forum
selection clause a ‘release’ within the meaninGairett v. MooreMcCormack CoandCastillo
v. Spiliada Mar CorpHowever, these cases are materially distinguishable and have no application
here.Garrett andCastillo dealt aly with a seaman’s release and waiver of substantive rights of
recovery against his employer. Here, the forum selection clause at issue a#echapon
plaintiff's substantive rights.”)Belloza v. Chios Sky Shipping & Trading, $1899 WL 694020,
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at*2 (E.D. La. 1999) (Plaintiff “mischaracterizes the effect of the foruracsiein clause when he
states that it amounts to a ‘release’ of his legal rights ... [plaintiff] mereBedgo litigate his
claim in a particular forum; he has not relinquished suiystantive rights.”)Taylor, 2008 U.S.
Dist. LEXIS 10407, at *30 (“Plaintiff also has not relinquished his rights in the VWCP
Application, instead simply agreeing to another forum within the Uniteig@<Spadicial system,
and therefore his ‘substantivights’ are unaffected here.”)

Here, Plaintiff elected to participate in ACBL’s Pay Continuance Prograd availed
himself of those benefits. In exchange, he agreed to file any lawisingasut of his alleged injury
in the Southern District of Indiana. The Pay Continuance Form does not constitetesa of his
protective rights as a seaman or his ability to sue ACBL. And although federa acaiduty
bound to protect seamen, they “routinely hold that forum selection clauses applyogoasa
situations. Brister, No. 176035, 2018 WL 746390, at *&ee also TayloR2008 U.S. Dist. LEXIS
10407, at *30 (Rejecting argument that forum selection clause ifinpost pay application was
“invalid and unenforceable because it violates the strong public policy of protectmgrsga
Girdler, No. 176593, 2017 WL 6451750, at *&mith 2004 WL 1638111, at *2Accordingly,
Plaintiff has not overcome the presumption that the forum selection clause is @bifarce

Il.

Like Girdler, Brister, andWilliams, Plaintiff has not overcome the presumption that the
forum selection clause here is enforceable. Under the guidaAtkauatic Maring in determining
whether to transfer this action, the Court gives no weight to Plaintiff's choibe atitrent forum
arnd may considepnly the publieinterest factors: “the administrative difficulties flowing from
court congestion; the local interest in having localized controversies decidechat [and] the
interest in having the trial of a diversity case in a forum that is at homeheitlaw.” Atlantic
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Marine, 571 U.S. at 63 n.6. “These factors justify a refusal to enforce a feeleuntion clause
only in ‘truly exceptional cases.Barnett 831 F.3d at 309. Plaintiff does not address these factors
and, as a result, he has not met the “high burden of persuasion ... to avoid enforcerheht of [t
forum selection clauseWeber 811 F.3d at 776.
IV.  Conclusion

For these reasons, ACB& motion to transfer venus GRANTED. This matter is
TRANSFERRED to the U.S. District Court for the Southern District of Im#iaNewAlbany
Division, pursuant to 28 U.S.C. § 1404(a).

New Orleans, Louisiana, on this 8th day of April, 2019.

W o

ELDON E. FALLON
United States District Judge




