Salmon, Jr. v. Waffle House, Inc. Doc. 55
Case 2:19-cv-01349-MVL-JVM Document 55 Filed 11/16/20 Page 1 of 6

UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

JAMES SALMON, JR. *  CIVIL ACTION NO. 19-1349
*
VERSUS *  SECTION: “S’(1)
*
WAFFLE HOUSE, INC. * JUDGE MARY ANN VIAL LEMMON
*
* MAGISTRATE JUDGE
* JANISVAN MEERVELD
kkhkkkkkkhkhkkhhkkkkkhkhkhkhhkkkkkhkhkkkkkkhkkkk*k *
ORDER AND REASONS

Beforethe Court is the Motion to Quash filed by plaintiff James Salmon, Jr.. (Rec. Doc.
48). He seeksto quash a subpoena issued by Waffle House, Inc. (“Waffle House) to Blue Cross
Blue Shield of Louisiana (“Blue Cross”). For the following reasons, the Motion isSGRANTED in
part and DENIED in part. The subpoena shall be modified to exclude records related to premiums
paid to and paymentsby Blue Cross. In all other respects, the subpoenaremainsin ef fect. Ord
argument set for November 18, 2020, is CANCELLED.

Background

This is a dlip and fall case arising out of an incident at a Waffle House restaurant in
Louisiana on September 28, 2018. Mr. Salmon alleges that when he got up from his table, he
slipped on some food and/or afork that was on the ground under the table. He fell and he alleges
that hesustained severeand disablinginjuries, includingto hisshoulder knee, back,and other parts
of his body. He seeks damages f or, among other things, pain and suffering, loss of enjoyment of
life, and mental anguish and emotional distress. Trial in this matter is set to begin on June 14,
2021, and the deadline to complete discovery isApril 2, 2021.

The present dispute concerns a subpoena for documentsissued by defendant Waf fle House

Inc. to Blue Cross seeking:
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A complete certified copy of all policy/claimsfiles, including but not limited to

claims adjusters files, health claim history, including correspondence, notes, file

notes, handwritten, recorded statements, print out history for last 10 years, copies

of and/or summaries of disbursed checks investigative documents and/or reports,

and medical records, medical records, including any and all doctor’s notes, orders

and/or reports, narrative and/or op reports, admit and discharge summaries, nurses’

notes, films, MRI films, x-rays, x-ray reports, billing information including

receipts, summaries of payments disbursed, and pre-certification approvals, any/dl

documents on James Salmon, Jr.

(Rec. Doc. 48-2). Mr. Salmon reportsthat def endant hasalready receivedall of hismedical records
and argues that the subpoena is nothing more than a “fishing expedition.” He argues that the
request implicates a “grave privacy concern” and allowing production would be unfairly
prejudicial to Mr. Salmon. He submitsthat the notice is overbroad and will place an undue burden
on Blue Cross. He also arguesthat the collateral source rule prohibitsintroduction into evidence
of any payment of medical expenses by acollateral source like a health insurer. Thus, he argues
that payment recordswill not be admissible at trial and that they could not lead to the discovery of
relevant and admissible evidence.

WaffleHouseopposes. First, it arguesthat Mr. Salmon doesnot have standingto challenge
the subpoenaon the grounds of relevance or burden. He can only chdlenge the documents on the
groundsof privilege, butbecause Mr. Salmon hasput his medical condition atissue, Waf fle House
arguesthat he haswaivedthat right. WaffleHousecitesaslipandfall casefromtheMiddleDistrict
of Louisianawherethe defendant sought similar documentsfrom Blue Cross and the court denied
a motion to quash. Among other things, the court f ound that the plaintiff did not have standing to
challenge the burden on Blue Cross.

Waffle House also argues that Mr. Salmon has put hismedica condition and prior injuries

and treatment at issue by seeking an extensivelist of damagesasresult of hisfall. Waffle House

pointsout that at hisdepostion, Mr. Salmondenied prior treatment to hisleft shoulder, right knee,
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and neck. But in discovery, Waffle House located medical records of prior shoulder, knee, and
neck treatment. Waffle House arguesthat in light of discrepancies concerningwhat Mr. Salmon
remembers and hisactual medical treatment, acomplete and accurate medical history is necessary
and essential. Finally, Waffle House arguesthat it is not seekinginformation on payments made
by Blue Cross. If necessary, WaffleHouse submitsthat it is agreeable to modify the request asto
documentation regarding Mr. Salmon’s premiums or payments made by Blue Cross on Mr.
Salmon’s behalf.

Law and Analysis

1. Quashing a Subpoena
Under Rule 45, the Court may quash or modify a subpoena that “(i) fails to allow a
reasonable time to comply; (ii) requires a person to comply beyond the geographical limits
specified in rule 45(c); (iii) requires disclosure of privileged or other protected matter, if no
exception of waiver applies; or (iv) subjects a person to undue burden.” Fed. R. Civ. Proc. 45(d)(3);

see Wiwayv. Royal Dutch Petroleum Co., 392 F.3d 812, 817-18 (5th Cir. 2004). The moving paty

bears the burden of showingthat compliance with the subpoenawould be unduly burdensome.

Wiwa, 392 F.3d at 818; Informd, LLC v. DocRX, Inc., No. MC 16-83-JIB-EWD, 2016 WL

7478962,at*3 (M.D. La Dec. 29, 2016). In assessing the undue burden, the Court considers “(1)
relevance of the information requesed; (2) theneed of theparty for the documents; (3) the breadth
of thedocument request; (4) thetimeperiod covered by therequest; (5) the particularity withwhich
the party describes the requested documents; and (6) the burden imposed.” Wiwa, 392 F.3d at 818.
Where a non-party is subject to a subpoena, “the court may also consider the expense and
inconvenience to thenon-party.” Wiwa, 392 F.3dat 818. The Court should also consider whether

the requested information is available from any other source. Positive Black Talk Inc. v. Cash
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Money Records, Inc., 394 F.3d 357, 377 (5th Cir. 2004) abrogated on other grounds by Reed

Elsevier, Inc. v. Muchnick, 559 U.S. 154 (2010).

Typically, a subpoenais challenged by the party subpoenaed. The Fifth Circuit has held
that defendants could not challenge a subpoena issued to a third party because they were not “in
possession of the materials subpoenaed and have not alleged any persond right or privilege with

respect to the materials subpoenaed.” Brown v. Braddick, 595 F.2d 961, 967 (5th Cir. 1979);

Weatherly v. State Farm Fire & Cas. Ins. Co., No. CIV.A. 07-4371-EEH-S, 2009 WL 1507353, a

*2 (E.D. La May 28, 2009) (holding that defendant did not have standing to challenge the
subpoena where ithad no privilege overthe documents). Thus, “a plaintiff cannot challengeaRule
45 subpoenadirected to athird party on the basisthat . . . the subpoenaisoverly broad, or that the
subpoenaseeksinformationthat is irrelevant because only the respondingthird party can object

and seek to quash aRule 45 subpoenaon thosegrounds.” Frazier v. RadioShack Corp., No. CIV A.

10-855-BAJ-CN, 2012 WL 832285, at *1 (M.D. La. Mar. 12, 2012).

For example, in Adams v. Dolgencorp, LLC, the defendant served a subpoena on Blue

Crossfor insurance recordsrelated to the plaintiff, who alleged injuriesresulting from aslip and
fall. No. CIV.A. 11-784-FJP, 2012 WL 2064556, at*1 (M.D. La. June 7, 2012). The court held
that plaintiff did not have standingto challengethe subpoenaon the groundsof relevanceor undue
burden. Id. at *2. The court found that even if the plaintiff had asserted a privacy interest or
privilegewith regard to the documents sought, she hadwaivedany privilegeby puttingher medica
condition at issue. Id. The courtin Adamsalso rejected the plaintiff’s argument that the subpoena
should be quashed because of the collateral sourcerule. Id. The court found that “theinformation

may be relevant to aclaim or defensein this matter, or lead to relevant inf ormation, and the mere
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fact that Blue Cross Blue Shield may be a collateral source doesnot render all the information
pertainingto plaintiff initsfilesinadmissible at trial.” Id.
2. Subpoenato Blue Cross

Like the courtin Adams, the court findsthat Mr. Salmon has no standing to challenge the
relevance or burden of the subpoenaed documents on Blue Cross. Documents concerning Mr.
Salmon’s medical treatment over the past ten years are relevant to this persond injury case where
Mr. Salmon alleges a shoulder surgery and C3-7 cervical fusion necessitated by thefall and he
seeks past and future wage lossesin excess of $700,0000. Although Mr. Salmon says his medicd
providershavealready beenidentified and hismedical recordsproduced, theinconsistenciesinhis
deposition testimony and the information discovered by Waffle House suggests that Mr. Salmon’s
recollection of his treating providers and treatment may be incomplete. Accordingly, the
subpoenaed records reman important to this case.

With regard to documentsreflecting premiums paid by Mr. Salmon or payments made by
Blue Cross, Waffle House appearsto concede that it does not have aneed for thisinformationin
light of the likelihood that this information will likely not be admissible. It appearsthat Mr.
Salmon’s primary concern is the disclosure of this information. The court finds it appropriate to
limit the subpoenato exclude such financial information. Accordingly, the subpoenashall be
modified to exclude documentsreflecting premiums paid by Mr. Salmon or payments made by
Blue Cross.

Conclusion
For the foregoing reasons, Mr. Salmon’s Motion to Quash (Rec. Doc. 48) is GRANTED

in part and DENIED in part. The subpoena is hereby modified to exclude records related to
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premiums paid to and payments by Blue Cross. In all other respects, the subpoena remainsin
effect. Oral argument set for November 18, 2020, is CANCELLED.
New Orleans, Louisiana, this 16h day of November, 2020.

Noe var Mogavel &

\ Janisvan Meerveld
United States Magistrate Judge




