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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF LOUISIANA

GEOVERA SPECIALTY INSURANCE CIVIL ACTION
COMPANY

NO. 19-1899
VERSUS

SECTION M (4)
MICHAEL ODOMS

ORDER & REASONS

Before the Court is a motion by plafh GeoVera Specialty Insurance Company
(“GeoVera”) for summary judgment declaring th@d) under the homeowens insurance policy’s
concealment or fraud exclusion, no coverage isfeor a fire; and (2) GeoVera may rescind the
policy due to material misrepresetivas in the insurance applicatibn.Defendant Michael
Odoms opposes the motiérand GeoVera replies in further support of the motioklaving
consider the parties’ memoranddoe record, and the applicable law, the Court finds that
GeoVera is entitled teummary judgmertt.

I BACKGROUND

This matter is a declaratory judgment astconcerning the ression of a homeowners
insurance policy. On June 21, 2018, Odoms edtar® an agreement to purchase a property
located at 6565 Benedict e in Marrero, Louisiand. As a result, Odoms contacted Susan

Angelica Insurance Agency, LLC (“SAIA”) to pcure a tenant-occupied homeowners insurance

! R. Doc. 16.

2R. Doc. 19.

3R. Doc. 25.

4 Odoms filed a parallel lawsuiklichael Odoms, et al. v. GeoVerae8jalty Insurance Company, et ,al.
C/A No. 19-12477 (E.D. La.), in state court, which GeoVera removed to this Court. Odeang filotion dismiss
or, alternatively, stay this matter pending the resolutiontadt he assumed would betate court case arguing that
this Court should defer to the stateud. R. Doc. 20. Becae this Court recently denied Odoms’s motion to
remand the other case, the motion to disnaisg)ternatively stay, is DENIED as moot.

SR. Doc. 1 at 2.
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policy for the property. According to Odoms, SAIA resnded to some of the underwriting
questions without consulting him whdilling out the insurance applicatidn. All of the
underwriting questions were smered in the negative, inling one inquiring whether the
“applicant, co-applicant, spousg domestic partner had oeén involved in a ... bankruptcy
during the past 5 years,” and one asking if gheperty was “without pulz utility services.®
Odoms signed the insurance application on Rine2018, thus acknowledging that he had “read
the above application and anytamthments and declare[d] th#ie information is true and
complete” and that the “information [was] beinffered to the company as an inducement to
issue the policy for which [he was] applyint.”

Based on Odoms’s answers to underwriting tjoes posed in the insurance application,
GeoVera issued a tenant-occupied homeownstgance policy for the Bedict Drive property
for the term of June 21, 2018 to June 21, 281%he policy provided delling coverage in the
amount of $129,000, along with coverage limifs$12,900 for other structures, $6,450 for
personal property, and $12,900 for loss of tds@he policy contains a “concealment or fraud”
clause which provides:

1. With respect to loss caused by firee do not provideoverage to the
“insured” who, whether beforar after the loss, has:

6 R. Doc. 19-2 at 1. This document is Odoms’s affidavit, which GeoVera has moved to strike amjuing th
it is a sham affidavit that contains statements contradicting testimony Odoms gave under oath at his examination
under oath ("EUO”"). R. Doc. 23. The Court findatttGeoVera is entitled to summary judgment even if the
affidavit is considered; therefore, the motion to stitkBENIED. However, where the affidavit and Odoms’s EUO
testimony conflict, the Court may disregard the affidavit in favor of the sworn testinge®;.e.g., S.W.S. Erectors,
Inc. v. Infax, Inc. 72 F.3d 489, 495th Cir. 1996) (an affidavit impeaicty earlier sworn testimony of affiant,
without explanation, cannot create a fact issDekelaita v. BP Amoco Chem. Ca008 WL 2964376, at *10-11
(S.D. Tex. July 30, 2008) (court has discretion to ignore affidavit in unexplainéicticaith affiant’'s prior sworn
testimony).

"R. Doc. 19-2 at 2.

8R. Doc. 16-2 at 7.

91d. at 8.

R. Doc.1at7.

1 R. Doc. 16-2 at 10.



a. Intentionally concealed or misrepresented any material fact or
circumstance;

b. Engaged in fraudulent conduct; or
c. Made false statements;
relating to this insurance.

3. However, if the conduct specified above is in relation to the procurement
of the contract or occurs subsequenthe issuance of ¢hcontract, but if
known to us would have caused us twissue the polic coverage will
only be denied if the conduct was committed with the intent to deteive.

On July 21, 2018, the Benedict Deivroperty was damaged by a fife. Odoms
promptly filed a claim with GeoVerd. GeoVera required Odoms poovide sworn testimony at
two examinations under oath (‘EUOY.

At the December 19, 2018 EUO, Odoms testified that he and his wife, Ericka Odoms
(“Ericka”) began dating in 2008 @009 and married in October 20%3.The examiner asked
Odoms questions about several insurance egpmns he and Ericka made with GeoVera
through SAIA, including the one for the Benedict Drive propé&frtylhe insurance application
for a property located at 1929 Watling Driwvehich Odoms signed on August 22, 2016, was the
first of the series® Odoms testified that he participatedapplying for the insurance, SAIA
explained the underwriting questions to him, dreswered the underittng questions, and he
signed the applicatiot?. With respect to the bankrupteyestion, Odoms testfd that he was

aware that Ericka was making payments onslediaited to a bankruptcy until October 2015, and

12R. Docs. 1 at 8; 16-2 at 68.
13R. Doc. 1 at 2.

141d. at 3.

151d.

16 R. Doc. 1-5 at 2.

171d. at 3.

181d. at 3-9.

191d. at 3-4.



that answering “no” to the bankruptcy underwriting question was incéfrebtdeed, Odoms
acknowledged that the bankrapt underwriting question was darrectly answered in the
negative on all seven insurana@plications that were disssed in the EUO, including the
insurance application for the Benedict Drive propéttyDdoms further testified that he had no
reason to believe that SAIA made the answers to the undertiviy questions and that, if he
signed the application, he provided treswers to the best of his abilf.

GeoVera also required Ericka to attend EdO. At her EUO, Ericka testified that
Odoms was aware of her bankruptéyShe further testified thahe bankruptcy underwriting
guestion was answered incorrectly on all theumance applications, dtuding the one for the
Benedict Drive property

On February 26, 2019, GeoVera wrote to Odorfaming him that it “has determined it
has no duty to indemnify” Odoms because submitted false answers to the underwriting
questions on the insurance applicatidon.GeoVera noted that Odoms and Ericka submitted
several insurance applicationswmhich one, or both, of them afifined that neitheof them was
“involved in” a bankruptcy proceeding in the prews five years, when in fact, they both knew
that Ericka was making payments aankruptcy plan until October 2035 Further, GeoVera
stated that Odoms falsely represented that theepsopvas connected to public utilities, when in

fact, the property did not have water or gas] the electricity was obtained via an illegal meter

201d. at 4-5.

21|d. at 5-8.

22|d. at 8.

23R. Doc. 1-7 at 5.

241d. at 5-8.

25R. Doc. 16-2 at 100-04.
261d. at 101.



attached by the squatters whoeyibusly occupied the property. Thus, GeoVera denied
coverage under the “concealment or fraucdiuske which provides that the insurer does not
provide coverage to an insured who made falsgements related to the insurance, whether
before or after the lo$8. GeoVera further stated that it uld not have issued the policy if
Odoms had provided accurate infotioa in the insurance applicatiéh.

On March 1, 2019, GeoVera filed this dealary judgment action against Odoms.
GeoVera seeks a declaratiofft) that Odoms provided falsmformation in the insurance
application, and (2) llswing rescission of the insuranceligy based on the false statements
contained in the surance applicatiof?.

1. PENDING MOTION

GeoVera moves for summary judgment arguirag the undisputed evidence proves that
Odoms made materially false statements ia imsurance application with respect to the
underwriting questions about hisfe/s bankruptcy and whether the property had public utilities,
and that, as a result, GeoVeraititled to rescind the polidy. GeoVera furtheargues that the
false statements are attributable to Odongandiess of who completed the application, because
Odoms signed the application attegtthat the answers were trife. GeoVera contends that
Odoms’s false answers to these two questionenmady affected GeoVera’s decision to issue

the policy because it would not have done sodfdhestions were answered in the affirmative.

271d.

281d. at 102-03.

291d. at 104.

R. Doc. 1.

31R. Doc. 16-1 at 10-11.
321d. at 14-16.

33]d.at 16-18.



Odoms opposes the motion arguing that themee disputed issues of fact regarding
whether he made any material misrepnésions in the insurance applicatiin. Odoms
contends that, although he knévat his wife was making payments on a bankruptcy plan until
October 2015, he did not believe that constituteelivement with a bankruptcy in the last five
years as asked on the application; thus, Odoms says, he did not intend to deceive th® insurer.
With respect to the utilities underwriting questi@doms argues that he did not know that the
electricity to the property was illegally obtained when he submitted the application, and the
underwriting question does not spectfyat the utilities must b&gally obtained in order to
answer in the affirmativé®. Further, Odoms argues that tvas entitled to rely on SAIA’s
expertise in completing the insurance applicafmnhim, and SAIA faile to interpret properly
the questions and explain them to Odds.

1. LAW & ANALYSIS

A. Summary Judgment Standard

Summary judgment is proper “if the pleadings, depositions, answers to interrogatories,
and admissions on file, together witle affidavits, if any, show #t there is no genuine issue as
to any material fact and th#tte moving party is entitled to jadgment as a matter of law.”
Celotex Corp. v. Catretd77 U.S. 317, 322 (1986) (citing Fdrl. Civ. P. 56(c)). “Rule 56(c)
mandates the entry of summary judgment, atirquate time for discovery and upon motion,
against a party who fails to malkeshowing sufficient to establish the existence of an element
essential to that party’s case, and on which tinty péll bear the burden of proof at trialfd. A

party moving for summary judgment bears th#iah burden of demorigating the basis for

%4 R. Doc. 19 at 5-12.
35|d. at 7.

361d. at 7-8.

371d.at 8-9.



summary judgment and identifying those portiafighe record, discovery, and any affidavits
supporting the conclusion that there is genuine issue of material factd. at 323. If the
moving party meets that burden, then the nonmpyiarty must use evidence cognizable under
Rule 56 to demonstrate the existenca genuine issue of material fadtl. at 324.

A genuine issue of material fact exist@ifeasonable jury couldtten a verdict for the
nonmoving party. See Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1996). The
substantive law identifies which facts are materidl. Material facts are not genuinely disputed
when a rational trier of factoald not find for the nonmoving p&rupon a review of the record
taken as a wholeSee Matsushita Elec. IndusoCLtd. v. Zenith Radio Corp475 U.S. 574, 587
(1986); Equal Emp’t Opportunity Comm’n v. Simbaki, L.td67 F.3d 475, 481 (5th Cir. 2014).

“[Ulnsubstantiated asseotis,” “conclusory allegations,” anderely colorable factual bases are
insufficient to defeat a ntimn for summary judgment.SeeAnderson 477 U.S. at 249-50;
Hopper v. Frank 16 F.3d 92, 97 (5th Cir. 1994). toling on a summary judgment motion, a
court may not resolve credibility issues or weigh eviden&ese Delta & Pine Land Co. v.
Nationwide Agribusiness Ins. C&30 F.3d 395, 398-99 (5th CR008). Furthermore, a court
must assess the evidence, review the fact,daaw any appropriate inferences based on the
evidence in the light most favorable tioe party opposing summary judgmerfiee Tolan v.
Cotton 572 U.S. 650, 656 (2014Raniels v. City of Arlington246 F.3d 500, 502 (5th Cir.
2001). Yet, a court only draws reasonable infeesnn favor of the nonmovant “when there is
an actual controversy, that is, when both partie® Isabmitted evidence of contradictory facts.”

Little v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994) (citihgjan v. Nat’l Wildlife

Fed'n, 497 U.S. 871, 888 (1990)).



After the movant demonstrates the abserfca genuine dispute, the nonmovant must
articulate specific facts and poittt supporting, competent evidenttet may be presented in a
form admissible at trial.SeeLynch Props., Inc. v. Romac Ins. Co. of 1l].140 F.3d 622, 625
(5th Cir. 1998); Fed. R. Civ. P. 56(c)(1)(A) & (c)(2Such facts must eate more than “some
metaphysical doubt as to the material factglatsushita 475 U.S. at 586. When the nonmovant
will bear the burden of proof at trial on the disfiive issue, the moving party may simply point
to insufficient admissible evidence to establisheagsential element of the nonmovant’s claim in
order to satisfy its sumany judgment burdenSee Celotexd77 U.S. at 322-25; Fed. R. Civ. P.
56(c)(B). Unless there is a gene issue for trial that couldupport a judgment in favor of the
nonmovant, summary judgment must be granteeelittle, 37 F.3d at 1075-76.

B. Rescission of an I nsurance Policy

Section 22:860(A) of the Louisiana Reds8tatutes provides in pertinent part:

no oral or written misrepresentation or warranty made in the negotiation of an

insurance contract, by the insured or is hehalf, shall be deemed material or

defeat or void the contract or prevenattaching, unless the misrepresentation or

warranty is made with the intent to deceive.
The burden of proving that an insured made naltemisrepresentations sufficient to rescind the
insurance policy rests on the insuré€ahl v. Chevalier 188 So. 3d 449, 455 (La. App. 2016)
(citing Abshire v. Desormeau®70 So. 2d 1118, 1195 (La. App. 2007To void coverage due
to a misrepresentation in thesurance application, the insurer shprove that: “(1) the insured
made a false statement; (2) the false statemestwederial; and (3) it was made with intent to
deceive.” Id. (quotingWillis v. Safeway Ins. Co. of L&68 So. 2d 346, 350 (La. App. 2007)).
“A misrepresentation is material if the trutrowd have resulted in thiesurer not issuing the

policy of insurance or issuing the policy at a higher ra@win v. Liberty Mut. Ins. Cp2017

WL 3574443, at *5 (W.D. La. Aug. 17, 2017) (citiripshire 970 So. 2d at 1196). The



insured’s intent to deceive “is determineidom circumstancesndicating the insured’s
knowledge of the falsity of the represations made in the application.’Kahl, 118 So. 3d at
455 (quotingBurley v. New York Life Ins. Cd.79 So. 3d 922, 930 (La. App. 2015)).

Here, GeoVera has satisfied the test fescinding the insurance policy. It was
established at Odoms’s EUO that he madélse statement on the insurance application
regarding his wife’s involvemerih a bankruptcy in the fivgears precedinghe applicatiorf®
The materiality of the statement was proved by the affidavit of Joseph Belton Il, GeoVera’'s
claims manager, who declared that, under Gea¢ underwriting rules, Odoms’s application
for insurance on the Benedict Property would hlagen declined if Odoms had answered “yes”
to the bankruptcy underwriting questith Further, Odoms’s intent to deceive was established at
his EUO where he testified that, at the time rhade the multiple insurance applications to
GeoVera (all of which, including ¢hone for the Benedict Drive gperty, indicated “no” as the
response to the bankruptcy undatiwg question), he knew that Ericka was actively making
payments on a bankruptcy plan until Octob@1%, and that those responses were incotfect.
The fact that Odoms consistently and repeatpdlyided an incorrect angwto that question on
each of the applications (includj those made jointly with Erickalemonstrates his intent to
deceive GeoVera. Further, at her EUO, Ericka testified Odoms knew about her bankruptcy and

that the bankruptcy underwritirguestion was incorrectly answered in the negative on all of the

insurance applicationgcluding the one for the Benedict Drive propéefty.

38 In contrast, GeoVera has not met its burden of fptleat Odoms intended to deceive the insurer with
respect to the public utilities question. Odoms testifisdsaEUO that he walked through the property and assumed
that there were public utilities becauseshag the electric and gas meters and the lights were on. R. Doc. 1-3 at 14.
He further testified that he did not learn thatetectricity was illegally obtained until after the firll. at 42. Thus,
it is not clear that, at the time Odoms signed the insurance application, he knew that the property did not have public
utilities.

% R. Doc. 16-2 at 1-5.

40R. Doc. 1-5 at 8-9.

4 R. Doc. 1-7 at 5-8.



It is immaterial that Odoms claims he eglisolely upon SAIA’s expertise in completing
the insurance application befdne signed it. Odoms attested by signing the application that he
read the application and had the responsibilitgnsure that the information provided therein
was accurate.Security # Nat'| Bank v. Progressive Cas. Ins. C80 F.3d 1491, 1994 WL
397946, at *3 (5th Cir. July 18, 1994) (largddgcause insurance application was signed by
insured, court rejected insured’s argument tihéént to deceive wagot established where
insurance agent had completed aggtibn containing false statementSgcks v. Allstate Prop.

& Cas. Ins. Cqa.2018 WL 1409269, at *3 (E.D. La. Mar. 21018) (“a party who signs a written
instrument is presumed to know its contemtd aannot avoid its obligations by contending that
she did not read it, that she did not understand thairthe other party failed to explain it to her)
(citation and internal brackets omitted).

Odoms puts much stock in his quibble ovke word “involvement” as used in the
application. Odoms states in his affidaviathhe would not have answered “no” to the
bankruptcy question “[hJad SAl&xplained to him thahis wife’s participation in a payment
plan set up as a result of her 2010 bankruptopunted to ‘involvementvith a bankruptcy for
the purposes of th&eoVera application* This argument might have more force had Odoms
bothered to tell SAIA bout his wife’s bankruptcy, but there m® evidence thate did. As a
result of Odoms’s failure to disclose this infation, SAIA was never asked for, or afforded the
opportunity to provide, the elanation Odoms now imaginesThus, the evidence on this

summary-judgment record is sufficient tmpe Odoms’s intent to deceive GeoVera.

42R. Doc. 19-2 at 3.
10



V. CONCLUSION

Accordingly, for the foregoing reasons,

IT IS ORDERED that GeoVera’s motion for summary judgment (R. Doc. 16) is
GRANTED.

IT IS FURTHER ORDERED that Odoms’s mmti to dismiss or, alternatively, for stay
(R. Doc. 20) is DENIED as moot.

IT IS FURTHER ORDERED that GeoVera’s tiam to strike Odoms’s affidavit (R. Doc.

23) is DENIED.

New Orleans, Louisiana, this14lay of November, 2019.

b

BARRY W. ASHE
UNITEDSTATESDISTRICT JUDGE
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