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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF LOUISIANA

AMANDA FISHER, ET AL CIVIL ACTION
VERSUS NO. 19-2448
UNITED STATES OF AMERICA, SECTION M (2)
ET AL

ORDER & REASONS

Before the Court is the motion of the Unit8tates of America (“the USA”) to dismiss
for lack of subject-matter fisdiction under Rule 12(b)(1) ofhe Federal Rules of Civil
Proceduré, to which plaintiffs Amanda and Chrigther Fisher (“theFishers”) respond in
oppositior? and in further support of which the USA replfeslaving considered the applicable
law and the parties’ memoranda, the Court issues this Order & Reasons granting the motion
because the discretionary function exception efRkederal Tort Claims Act (“FTCA”) applies,
thus the USA has not waived sovereign iomity, and this Court lacks subject-matter
jurisdiction over the action.

l. BACKGROUND

This case involves a personal injury. ®karch 18 2017, the Fishers were hiking the
Plantation Trail in the Barataria Preserve of Jean Lafitte National Historical Park and Preserve in
Marrero, Louisiand. The Fishers allege that theyncountered muddy trail conditions and

Amanda Fisher (“Mrs. Fisher”) began to sink in the mud up to her calvi@savoid the mud,
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Mrs. Fisher walked onto saised wooden boardwalk, stipd, and fell causing injufy. The
Fishers allege that after the acamt, a park rangerlwo made his way to the scene stated that the
trail should have been closed due to damage caused by ferdl AbgsFishers contend that the
park rangers knew of dangerotrail conditions but did not eomunicate the dangers to the
Fishers, or close the traignd that park rangers constet the wooden boardwalks from
materials known to be defectife.

The Park and Plantation Trafe managed by the NationRark Service (“NPS”) — a
government agency under the Department of theidmt€the DOI”). “The Barataria Preserve is
a natural and historical resaer ... that consists of 25,000 acadd_ouisiana wetlands ... [and]
is open to the public for recreational use, without feeCreated by the NPS Organic Act, the
NPS’s stated “purpose is to conserve the scenetyrat@and historic objects, and wild life in the
[National Park] System units and to provitte the enjoyment of the scenery, natural and
historic objects, and wild lifen such manner and by such means as will leave them unimpaired
for the enjoyment of future generations54 U.S.C. § 100101. The [$Pmanages its mission
under a hierarchy of authority:afOrganic Act is the primary deral statute governing the NPS
and its management of national parks; codifiegul&tions govern at the xielevel (36 C.F.R. 8
1.1, et seq); followed by policy documents issued betNPS under a three-tier directive system
— tier 1 includes the NPS’s Management Policies; tier 2 includes director’s omdgts (
Director’s Order #50C — NPS Public Risk Manamgmt Program); and tier 3 includes reference

manuals, handbooks, and other guidarocg, (the NPS Sign Manualy.
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On October 26, 2017, pursuant to 28 U.S.C. &B28), Mrs. Fisher jmvided notice of her
injury claims to the DOt! On February 8, 2018, the DOIrded Mrs. Fisher's claim and
notified her of a six-month statute of limitations to file suit in federal d8u@hristopher Fisher
(“Mr. Fisher”) did not presertb the DOI any administrative claim concerning the acciéfent.

On June 11, 2018, within the prescriptive peribe, Fishers filed suit in this Court, civil
action no. 18-05801 (the “first action®y. On December 28, 2018, the United States Magistrate
Judge found that this Court laak subject-matter jusdiction over the Fishsr claims due to
sovereign immunity and that a proposed amendment to their complaint was futile to remedy the
jurisdictional defectd® Consequently, this Court dismissi@ first action for lack of subject-
matter jurisdictiont®

On March 18, 2019, the Fishers filed the instant actioiThe Fishers allege that the
USA is liable under the FTCA for Mrs. Fisher'guries and damages for)(failure to warn of
known dangers, (2) failure to properhaintain the trail at issue, (3) failure to cldke trail, (4)
use of known defective materials in the constorciof trail boardwalks, (5) failure to provide
safety training for park staff, and (6) failure “establish, implement, or enforce policies and
procedure to warn” of dangerous conditidhsThe Fishers also seek damages for Mr. Fisher’s
loss of consortium.

Il. PENDING MOTION

The USA filed the instant motion to dismiggguing that this Court lacks subject-matter

1R, Docs. 1 at 5; 1-1.

?R. Docs. 1 at 5; 1-2.

BB R. Docs. 13 at 4-6; 13-3 at 1-2.

14 Case 18-cv-5801, R. Doc. 1.

15 Case 18-¢cv-5801, R. Doc. 31.

16 Case 18-cv-5801, R. Doc. 32. The Fishers syb=aly filed a motion to reconsider this Court's
dismissal (Case 18-cv-5801, R. Doc. 34), which this Court is denying as of this date.
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jurisdiction over the Fishers’ claims because tfadiywithin the discretinary function exception

of the FTCA, and therefore, the federal goveemt has not waived its sovereign immurify.
The USA argues that no specific course of cohelas prescribed for the circumstances giving
rise to this action and, further, that tralanagement and maintenance, including warning
signage and boardwalk materials, are lefthte discretion of NPS park managers who must
balance “the competing interests of resourcesepration and visitor enjoyment both now and in
the future.?° The USA also states that because Mr. Fisher failed to fileT&@A administrative
claim, this Court does not have subject-matteisgliction over Mr. Fisher’s claims due to his
failure to exhaust administrative remediés.

In opposition, the Fishers contend that theAUS liable for Mrs. Fisher’s injuries
because NPS employees violated non-discretionary NPS policy when they failed to “eliminate,
reduce or warn of [a trail] hazard” and thmainaging trail hazards does not implicate public
policy but is rather a “garden-variety” slim@fall case based on property management and is
thus outside the discretionary function examp to the waiver of sovereign immuni§. The
Fishers conclude, then, that the park employdesisions at issue ar®t the kind of decision-
making Congress intendedghield under the exceptidh.

1. ANALYSIS
A. Rule 12(b)(1) Standard
Rule 12(b)(1) of the Federal Rules of CiProcedure permits a party to challenge a

court’s subject-matter jurisdiction. “[A] claim is ‘properly digsed for lack of subject-matter

R. Doc. 13-1.

201d. at 10.

2l|d. at 5-6. The Fishers concede that Mr. Fisher haslaim against the USA. R. Doc. 16 at 2 n.1.
Accordingly, Mr. Fisher's claims ardismissed for lack of subject-mattgirisdiction for failure to exhaust
administrative remedies pursuant to 28 U.S.C. § 265&eMcAfee v. 5th Circuit Judge884 F.2d 221 (5th Cir.
1989).
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jurisdiction when the court lacks the statutory authority or constitutional power to adjudicate’ the
claim.” Griener v. United State®00 F.3d 700, 703 (5th Cir. 2018) (quotinge FEMA Trailer
Formaldehyde Prod. Liab. Litig.668 F.3d 281, 286 (5th Cir. 2012)). The party asserting
jurisdiction bears the burdeof proving that subject-matter jurisdiction existid. “Lack of
subject matter jurisdiction may be found in any ofi¢hree insinces: (1) the complaint alone;
(2) the complaint supplemented by undisputedsfagtdenced in the record; or (3) the complaint
supplemented by undisputed facts plus thertt® resolution ofdisputed facts.” Ramming v.
United States281 F.3d 158, 161 (5th Cir. 2001). “A tiom to dismiss for lack of subject-
matter jurisdiction should be granted only if iipgars certain that the plaintiff cannot prove any
set of facts in support of his claims entitling him to relielSureshot Golf Ventures, Inc. v.
Topgolf Int’l, Inc, 754 F. App’x 235, 235 (5th Cir. 2018) (citigagstaff v. U.S. Dep’t of Educ.
509 F.3d 661, 663 (5th Cir. 2007)).
B. The FTCA's Discretionary Function Exception

The FTCA is a limited waiver of the UndeStates government’s sovereign immunity.
Coleman v. United State812 F.3d 824, 835 (5th Cir. 2019)tijeg 28 U.S.C. § 1346(b)(1)).
Specifically, the FTCA provides a waiver adv&reign immunity for “civil actions on claims
against the United States, for money damages, ... for injury or loss of property, or personal injury
or death caused by the negligent or wrongfubadmission of any employee of the Government
while acting within the scope of his office @mployment, under circumstances where the United
States, if a private person, would be liable ®dhkimant in accordanceativ the law of the place
where the act or omission occurred.” 28 U.S.C. 8§ 1346(b)(1).

Under the discretionary funoti exception, however, the fedegovernment’s waiver of
immunity does not apply to “[alny claim ... ¥&d upon the exercise or performance or the

failure to exercise or performdiscretionary function or duty on the part of a federal agency or
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an employee of the Government, whether or netdiscretion involved babused.” 28 U.S.C. §
2680(a). “[T]he discretionary function exceptiosuhates the Government from liability if the
action challenged in the case involves the p&siinle exercise of policy judgmentBerkovitz v.
United States486 U.S. 531, 537 (1988).

The Supreme Court established a two-past te determine whether an agency or
employee’s conduct falls within the discretion&ugction exception, theby restoring immunity
for the federal governmentee idat 536-37. First, a court musguire whether the challenged
conduct “involves an element of judgment or choice” regardless of the actor’s iliteat.536.
“Thus, the discretionary function esption will not apply when &deral statute, regulation, or
policy specifically prescribes a coureé action for an employee to follow.ld. Second, “a
court must determine whether [the] judgmentofsthe kind that thediscretionary function
exception was designed to shield” — namébecisions grounded in social, economic, and
political policy.” Id. at 536-37. Where a statute, r&gion, or policy provides agency
discretion, there exists “a strong presumptith@t the government “agent’s acts are grounded in
[the same] policy when exercising that discretioblhited States v. Gaubert99 U.S. 315, 324
(1991).

C. Discretionary Function Analysis

As alleged by the Fishers, the conductsatie is the NPS employéé€s) failure to warn
of dangerous trail conditions, (2)iliae to properly maintain theail, (3) failure to close the
trail, (4) use of defective materials in the constion of trail boardwalks, (5) failure to provide
safety training for park staff, and (6) failute establish, implement, or enforce policies and
procedures to warn of dangerous conditioitfie USA contends that the conduct at issue was
discretionary in nature and that NPS eoyples must balance the agency’s mission of

preservation and conservation with public sgfethen making choices about whether to warn
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park visitors of conditions, close trails, use materials to construct trail features, and other public
safety decisions.

Under theBerkowitztwo-part test, this Court conaes that the discretionary function
exception applies in this case and the federal government is immune to suit. First, the Court
examines whether the challengamhduct involves an elementjatigment or choice, as opposed
to a prescribed course of awti Here, the park employees’ dgons about trail maintenance,
warning signage, and trail clogurelating to natural hazardd advolve elements of judgment
and choice. No specific course of conduct waguired for trail closugs in the event of a
hazard. The Fishers point to a regulation whiciha@nizes NPS to close trails without warning
in emergency situations (36 C.F.&.1.5) but the regulation does nmetjuire such a course of
conduct. The Fishers further contend thatN#&S director's order mandates that NPS should
“[pleriodically assess risks to park visitors and when appropriate aridasible, eliminate or
reduce hazards to visitor&'” The phrase “when appropriatedafeasible” necessarily connotes a
balancing of factors to make a judgmetoat whether a park employee should address a
putative hazard and, if so, hen and how” to manage iSee Spotts v. United Stgté43 F.3d
559, 567 (5th Cir. 2010) (“If a statute, regulatiam, policy leaves it to a federal agency to
determinewhen and how to take action, the agency is rmiund to act in a particular manner
and the exercise of its authority is discretioniargemphasis added). Thus, whether to close a
park trail involves elementsf choice and judgment.

Additionally, no specific course of conduct sescribed for warning signage. The
Fishers point to the Director’'s Order #52C: P&igns (“Order #52C") 88 5 (program goals) and
7 (responsibilities) to support thecontention that NPS employee®lated sign standards.

However, the program goals outlined in sectbrare inherently aspirational rather than a

2R. Doc. 13-7 at 13 (Director’s Order #50C: Public Risk Management Program).
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prescribed course of conducgee Gibson v. United Staté3)9 F.3d 807, 812 (5th Cir. 2016)
(“While the policy seemed nondiscretionary, it did define what specific level of compliance
was required and what remedial action the [agesbould take if it discovered insufficient
compliance. ... [Thus,] the policy wasere ‘generalized, precatory, aspirational language
that [was] too general to prescribe a specibarse of action for an agency or employee to
follow.”) (reciting how the court inLopez v. U.S. Immigration & Customs En#i5 Fed.
App’x. 427 (5th Cir. 2011), resolved thesdretionary function exception, and quotigeman
v. United States556 F.3d 326, 338 (5th Ci2009)) (emphasis added)}-urther, section 7 of
Order #52C lists the responsibilgi®f NPS regional directors tyeate a sign program in their
areas but it does not outline a sSfiecourse of conduct required address trail hazards. This
authority requires only that agsi program be established anchgelly outlines “goals” and
“guiding principles”; it does noprovide mandates for sign usage but reserves discretion for the
regional director to create the program and decide when and how signs will 58 TéehNPS
Sign Manual provides:

[T]he individual park manager ... has tresponsibility for determining whether

or not a sign is nessary or appropriai@ a given location. The decision to utilize

a particular sign at a particular locaticquires the professional judgment of the

park manager ....

It is important ... that such decisiobgar in mind long standing NPS policy to

minimally intrude upon the natural or hosic setting in N&onal Park System

areas, and to avoid an unnecessary protitaraf signs, while striving to ensure
for the safety of park visitors.

The NPS Management Policies emphasize theatisa involved in making safety decisions:
“These management policies do not impose paekifip visitor safety prescriptions. The means

by which public safety carerns are to be addressed is leftht® discretion ofuperintendent and

25R. Doc. 13-6 at 2-5 (Order #52C 88 4,5 & 7).
26 R. Doc. 13-5 at 2.
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other decision-makers at the park level .... Epka®include decisions about whether to install
warning signs, ... close roads and trails 2/..”A director's order redérates this point: “The
means by which public safety concerns are tadressed in each park falls under the discretion
of the park’s superintendert®” Certainly, signage to warn tiazards is a chief aim of park
managers, but there sometimes exasconflict between the contpry goals of public safety and
the preservation and conservation of a park’s nesetéing, a balancing act ultimately left to the
discretion of park employees. For example, HPS Management Polisi€aution: “Signs will

be held to the minimum number, size, and wagdiequired to serve their intended functions and
to minimally intrude upon the natural and historic settings. They will be placed where they do
not interfere with park visitors’ enjoyent and appreciation of park resourcé€s. Therefore,
park managers are required to balance theseerns constantly and use their best judgment
about when and how to provide signs to ereapublic safety without intruding unduly on the
natural and historic settings tife park or park visitors’ enjment and appreciation of theth.
Thus, decisions about warningysage also involve elemerdagjudgment and choice.

Similarly, no specific course of conduct isepcribed for maintenance of trails, use of
boardwalk materials, or safety training for pastaff. The Fishers point to no authority
establishing mandates for boardwabtknstruction or materials, ttanaintenance, or training on
safety policies. Section 9.2.2.2 of the NPS Managyg Policies states that wetlands, “where
possible[,] ... will be spanned by a boardwalkotiner means, using sustainable materials that

will not disturb hydrologic or ecological processés.” The Fishers make the conclusory

2"R. Doc. 13-4 at 7 (Management Policies § 8.2.5.1).

28 R. Doc. 13-7 at 2 (Director’s Order #50C: Public Risk Management Program).

2R. Doc. 13-4 at 10 (Management Policies § 9.3.1.1).

30 Additionally, although it does not inform the inquiry on whether an element of judgment or choice was
involved, the USA notes that the Fishers were warnethefhazard they confronted lmgeans of a sign at the
trailhead stating that the trail was “slippery when wet” (R. Doc. 13-8) and a notice on the trail map stating that
“hiking trails ... in rainy periods, most are muddy and may be impassable.” R. Doc. 13-9 at 2.

31R. Doc. 13-4 at 9.
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assertion that the boardwalk was built with “non-sustainable materials,” but they do not contest
that it was the park’s charge to weigh thevick of materials against the prospect that the
materials might “disturb the hydrologic or ecologji processes” in the park. The testimony of
former park youth ambassador, Caleb Ezelle, about known slippery conditions does not
demonstrate that NPS employees violated acplesd course of conduct; instead, it supports the
park’s decision to post, and g®sting of, a sign warning sfippery conditions when wét.

In sum, the NPS must balance visitor safeity the preservation and conservation of the
park's resources for the enjoyment of futugenerations. These occasionally competing
concerns necessarily call for discretion in mattérsafety mitigation, which is reflected in NPS
policies. Thus, té first prong of théBerkowitztwo-part test is satigfd because the conduct at
issue here involved judgment and choiuet a prescribed course of conduct.

Under the second prong ofethtwo-part test, this Courexamines whether the NPS
discretionary choices about safety mitigatioa af the kind of agency judgments grounded in
public policy that the digetionary function excepin was designed to shieldSee Berkowitz
486 U.S. at 536-37. They are. At the outsetr@ngtpresumption exists that conduct exercising
granted authority is grounded in the same policy which confers discretionary autfEaitipert
499 U.S. at 324. Additionally, NPS regulationgessly state that the conduct as issue here
(managing park trails) is discretionary besaupark employees rsu balance sometimes
competing concerns of public safety and conservation in order to advance the mission of the

NPS3®  Moreover, courts routinely hold that the NPS’s decisions of when and how to mitigate

32SeeR. Doc. 16 at 11-12. The USAjebts to Ezelle’s affidavit. R. o 22 at 6 n.11. It is unnecessary
for the Court to resolve this objection given its disposition of the motion, even considering the affidavit.

33 See, e.g.,R. Docs. 13-4 (Management Policies) at(“When practicable and consistent with
congressionally designatedrposes and mandates, the [NPS] will redoiceemove known hazards and apply other
appropriate measures, including closures, guarding, signing, or other forms of education. In doing so, the [NPS’s]
preferred actions will be those that have the least impagark resources and valugs13-7 (Order #50C) at 2
(“Superintendents must make discretionary decisions that balance public recreation and safegsertation of
the protected natural, histoyor cultural setting.”).
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natural trail risks are based in the venblic policy that confers its authoritysee, e.g.Terbush

v. United States516 F.3d 1125, 1130 (9th Cir. 2008) (“Much of the NPS’s work is ‘grounded’ in
the Organic Act’'s broad mandate to balance eoration and access.”). Thus, the Fishers have
not overcome the strong presumption that NReSision-making, management, and conduct in

mitigating naturally-occurring trail risks areagmded in the same policy underlying the NPS’s

mission and authority to do so.

The Fishers urge this Court to categorizie thatter as a “mundane ... garden variety”
slip-and-fall case, in line with case law holditigat routine property niatenance or decisions
made in the operation of a business as a @rikadowner are not the kind of decisions grounded
in public policy the discretionary function exception was intended to shreld therefore, the
federal government’s immunity should be waivesee, e.g.,Gotha v. United Stated15 F.3d
176, 181 (3d Cir. 1997) (observing that a failurg@tovide sufficient lighting and handrails was
“not about a national securityoncern, but rather a mundaragministrative, garden-variety,
housekeeping problem that is about as far removed from the policies applicable to the Navy’s
mission as it is possible to getQyToole v. United State295 F.3d 1029, 1032 (9th Cir. 2002)
(finding discretionary funotin exception did not apply whe government negligently
maintained an irrigation system).

There is an important distition between the governmentisting as a private landowner
or its acting as a wildernedandowner. “[W]hen the @ernment acts as landowner of
wilderness, certain kinds of maintenance deasihave been found to contain multiple policy
considerations.”Gibson 809 F.3d at 815. “[W]hen the NPS dims whether to warn of dangers
that exist naturally in its national parks, thaseisions generally are guided by considerations of
policy.” Young v. United State§69 F.3d 1047, 1056 (9th Cir. 2014ge also Terbustb16

F.3d at 1135-37 (noting that the NPS’s decisiontaavarn of a rockfall hazard was grounded in
11



a broader public policy to balance conservation and saféaiifez v. United State$6 F.3d
1177, 1180 (9th Cir. 199%pbserving that a decision not to warinatural and obvious risk of a
cliff “implicates a choice between the competipolicy considerations of maximizing access to
and preservation of natural resources versugdld to minimize potential safety hazardBut
see Young/69 F.3d 1047 (reasoningathnot posting warningigns by a 12-foot holereated by
the NPS near a visitor center was not the tgpeolicy judgment that was intended to be
shielded by the discretionary function exception).

Here, a muddy condition caused by feral hogs maturally-occurring &il hazard rather
than a dangerous condition catdid®y, or even closely controtleby, NPS employees. Whether
or not to close the trail and hadvest to mitigate the naturallyeourring risk directly implicates
the policies and mission of the NRSpreserve park resourcesgliuding the park’s natural and
historic setting, for the enjoyment of visitordt the Plantation Trailthe NPS provided wooden
structures to traverse muddy and wet conditiomsd indeed warned visitors of slippery
conditions at the trailhead and tre trail map. Although the Fisls now insist that the NPS’s
mitigation choices were insufficient for the dangérns not the role of this Court to “second-
guess” an agency'’s decisions grounded in a pulalicy undergirding it@uthority and mission.
Gaubert 499 U.S. at 323. The NP8mduct at issue in this case ilcptes policy considerations
that the NPS must weigh and balance at the j[gadd on a day-to-day ke, including whether
to allow public safety concerns to intrude ugbe competing interests of preserving a park’s
natural setting for the enjoyment of visitofer generations to come. Thus, the NPS’s
maintenance and preservation of miles of natua#strs akin to the Army Corps of Engineers’
maintenance of miles of waterways — properljegarized as “quintessgally discretionary,”
rather than routine property maintenan@ee MS Tabea Schiffahrtsgesellschaft MBH & Co. v.

Bd. of Comm’rs of Port of New Orlegn836 F.3d 161, 163 (5th Cir. 2011) (finding Corps’
12



dredging decisions in maintang navigability of the Mississippi River fell under the
discretionary function exception).

Government agencies are often requiredb&bance competing considerations before
deciding upon a course of action: when suchgilecs are discretionary and policy-driven, they
are protected by the strong presumption wofaof the discretionary function exceptiond.
(considering whether dredgingrojects were “economically $tified or environmentally
acceptable”). The Fishers have not overcone ghesumption that the NPS’s decisions in
managing the Plantation Trail, which wereinaated by the same public policy and mission
underlying the authority grantetthe NPS by the Organic Act, earentitled to the protection
afforded by the discretionary function exceptioThus, the exception applies, and the USA’s
sovereign immunity from suit has not been wait@dthe conduct at issue. Consequently, this
Court has no subject-rttar jurisdiction to proeed with this matter.

V. CONCLUSION

Accordingly, and for the foregoing reasons,

IT IS ORDERED that the USA’s motion talismiss (R. Doc. 3) is GRANTED, and
this action is herebyDISMISSED WITHOUT PREJUDICE for lack of subject-matter
jurisdiction.

New Orleans, Louisian#his 31st day of August, 2019.

L

BARRY W. ASHE
UNITED STATESDISTRICT JUDGE
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