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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

ROBERT J. CALUDA, APLC, ET AL., CIVIL ACTION
Plaintiffs

VERSUS NO. 19-2497

THE CITY OF NEW ORLEANS, ET AL. , SECTION: “E” (2)
Defendants

ORDER AND REASONS

This matter isbefore the Court on the motion to dismiss filed Dgfendants
Linebarger, Goggan, Blair & Sampson, L.L.P. (“Liregger”) and United Governmental
Services of Louisianénc. ("UGSL”").! Plaintiffs Robert J.Caluda, APLC, and Robert J.
Caluda and New Orleans Private Patrol Services, Imk/a Gurvich Corporation
(collectively, “Plaintiffs”) opposethe motion? For the reasons thédllow, the motion to
dismiss isSGRANTED .

BACKGROUND

This case relates td vdorem tax penalties on business personal taxes. Plasntiff
are taxpayers who paid business persa@atavaloremtax penaltiedunder an ordinance
first imposed by the City in 1998The ordinance imposed an initial 3% penalty on the
day of delinquency (February 1) and added a 30%afigiif the tax was unpaid by April
1. If the tax remained unpaid after April 1, thetyCreferred the debt to a collection
agency? In order to challenge the penalties, taxpayers weuired to file payment

under protest by Jne 1 of the year the penalties were impoSétbwever, because of a

1R. Doc. B.

2R. Doc.21.

3R. Doc. 361.

4 NEwW ORLEANS, LA., CITY CODE, § 15046 (1998).
5R. Doc. 361 at 1.

61d. at 5.
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drafting error that included no prescriptive periadhe ordinance amended on April 17,
2000, the paymentinderprotest requirement did not apply from April 17,Dthrough
March 5, 20@.7

Delinquent taxpayers filed a class action suit agaLinebarger and UGSL in the
Civil District Court for the Parish of Orleans ornpAl 1, 20028 That suit led to the
Louisiana Supreme Court declaring unconstitutiotted tax penalties the ordinance
imposed? The class action is still ongoing.On January 18, 2019, the state trial court
issued a judgment certifying a class of those whi peal estatad valoremtaxes from
April 17, 2000 through March 5, 2002The class certified does not includmiatiffs in
this case because the class is defined as thosepaltb real estate (immovable)d
valorem taxes, as opposed to business personal (movabtgepty taxes. On May 8,
2019, the Louisiana Court of Appeal for the Fou@incuit denied a writ seeking review
of the judgment defining the cla$s.

On February 15, 2019, while the writ applicationsyzending, Plaintiffs filedhe
instantputative class action petition against Linebarged &aJGSL in the Civil District
Court for the Parish of Orleans. Plaintiffs seektidieation as a class action on behalf of
anyone who paid business persomal valoremtax penalties to the City during the

applicable time period?

"R. Doc. 216 at 4.

8 Fransen v. City of New Orleanblo. 20025170 (Civ. Dist. Ct. filed Apr. 1, 2002). Plaingflttached the
petition to the instant motion. R. Doc.-27

9 Fransen v. City of New Orlean20080076 (La.7/1/08), 988 So. 2d 225, 2423.

10 R. Doc. 20.

1R. Doc. 216.

2R. Doc. 364.

B1d. at 5-6, T XII.



On March 19, 2019, Defendants Linebarger and UGShoved this matter to this
Court under28 U.S.C. 88 144and 1453%“ They invokel this Court’s original jurisdiction
pursuant t®8 U.S.C. 8§ 1332(d}he Class Action Fairness ACCAFA"). I5Linebarger and
UGSL also invokd this Court’s jurisdiction undeR8 U.S.C. 8§ 1331claiming the case
arises “under the Constitution, laws, or treatiéshe United States” and, as a result,
removal was proper unde@B8 U.S.C. 8§ 1441(a¥ Furtheamore, they allegéthis Court has
supplemental jurisdiction over the state law clammgler28 U.S.C. § 1367(aYy

The City filed a motion to sever Plaintiff's clainagainst it from Plaintiff's claims
against Linebarger and UGSL and to remand to statet only the claims against the
City.18 Plaintiffs filed a motion to remand the entire casestate court? Linebarger and
UGSLopposed Plaintiffs’motion to fully remamrd On July 19, 2019this Court severed
the claims against the City and remandedsehdaims to state courtThe Courtfound it
hasjurisdiction over Plaintiffs’federal claim against LinebargerddUGSL under th€&air
Debt Collection Practices Act (“FDCPAQ3and over Plaintiffs’ state law claims against
Linebarger and UGSk

LEGAL STANDARD

Pursuant td-ederal Rule of Civil Procedure 12(b)(&) district court may dismiss
a complaint, or any part of it, for failure to séad claim upon which relief may be granted

if the plaintiff has not set forth factual allegaris in support of his claim that would entitle

1“R.Doc. 1l at2,14.
51d.at 2, 1 5.

161d. at 4, 7Y 14, 16.
171d. at 4, 7 16.

18 R. Doc. 15.

B R. Doc. 17.

20 R. Doc. 20.

21R. Doc. 40.

221d.



him to relief23 “To survive a motion to dismiss, a complaint musitain sufficient
factual matter, accepted as true, to ‘state a claimelief that is plausible on its face#
“A claim has facial plausibility when the plaiff pleads factual content that allows the
court to draw the reasonable inference that themednt is liable for the misconduct
alleged.?> However, the court does not accept as true legalclosions or mere
conclusory statemen®§,and “conclusory allegations or legal conclusionssoueerading
as factual conclusions will not suffice to prevenmotion to dismiss?” “[T]hreadbare
recitals of elements of a cause of action, suppmbkig mere conclusory statements” or
“‘naked assertion[s] devoid of further factual enb@ment” are not sufficiern®

In summary, “[flactual allegations must be enoughrdise a right to relief above
the speculative levek? “[W]here the wellpleaded facts do not permit the court to infer
more than the mere possibility of miscontlube complaint has allegeébut it has not
‘show[n]'—that the pleader is entitled to reliéR™”Dismissal is appropriate when the
complaint ‘on its face show[s] a bar to reliefl”

ANALYSIS
Plaintiffs bring a claim against Linebarger and UG®eking mongthey paid to

the City, and the City subsequently paid to Linegearand UGSI32 Plaintiffs argue

23 Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (200;7Cuvillier v. Taylor, 503 F.3d 397, 401 (5th Cir.
2007)

24 Ashcroft v. Igbal556 U.S. 662, 678 (2009yuotingTwombly, 550 U.S. at 57

251d.

261d.

27 S, Christian Leadership Conference v. Supreme CofitheState of La.252 F.3d 781, 786 (5th Cir.
2001)(citing FernandezMontes v. Allied Pilots Ass®87 F.2d 278, 284 (5th Cir. 1993)).

28|gbal, 556 U.S. at 663, 67&itations omitted).

29Twombly, 550 U.S. at 555

301d. (quotingFED. R.CiIv.P.8(a)(2).

31Cutrer v. McMillan, 308 F. Appx 819, 820 (5th Cir. 200@)er curiam) (unpublished) (quotindark v.
Amoco Prod. Cq.794 F.2d 967, 970 (5th Cir. 1986)

32R. Doc. 11 at 4-5, 1 VI.
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Linebarger and UGSL were not authorized by lawrtgage in collection activities because
they did not register as debt collectors with thates33 Plaintiffs bring this claim against
Linebarger and UGSL under LSR.S. § 9:358Et seq and “applicable federal statutes”
existing at the timé# Plaintiffs also allegd.inebarger and UGSL “acted intentionally,
knowingly and in concert in depriving plaintiffs ifnds by devices and actions that the
defendants knew or should have known were unetfaicdl or illegal, and were not valid
because defendants performed lititeno work to obtain those sumspPeThe Court first
addresses the federal claim, then turns to theedéat claims.
l. Federal Claim

As the Court explained in its Order and Reasondwy 19, 20196 ruling on the
City's motion to sever and remasrcand Plamtiffs’ motion to remands this Court has
federal question jurisdiction over Plaintiffs’ fede claim against Linebarger and UGSL,
which is brought under the FDCPAThe FDCPA prohibits debt collectors from using
“unfair or unconscionable means” to collect paymfpm debtors'® Thestatutecreates
no private right of action for any entity other thaatural person%t As noted in the
legislative history regarding the scope of the dabte FDCPA “applies only to debts

contracted by consumers for personamily, or household purposes; it has no

33]d. at 2, T VI.

34]d. The Court notetA. REV. STAT. § 9:3581et seqis part of the Louisiana Equal Credit Opportunigm,
which governs discrimination in loans or credit exsions and does not apply to this case. In their
opposition to a Motion to Dismiss in this mattetaintiffs clarify that they intended to citiea. REV. STAT.

§ 9:3576et seq, as it existed during the relevant time period,the applicable statute. R. Doc. 21 at 5.
Regardless of the statute at issue, Plaintiffstesttaw claim cannot be the basis of federal questio
jurisdiction.

351d. at 3, T VIII.

36R. Doc. 40.

37R. Doc. 15.

38 R. Doc. 17.

39R. Doc. 40 at 68.

4015 U.S.C. 8 1692(f).

41Reyes v. Julia Place Condominiums Homeowners Assh No. 12CV-2043, 2015 WL 4619928, at *1
(E.D. La. July 29, 2015)Berrigan, J.).



application to the collection of commercial accos.if This Court has held a consumer
debt may be held only by a natural person, not bysiness or corporatiot?.

In this casePlaintiffs are business entitiesot individual consumers. Plaintiffs
seek to recover penalties paid under business patsa valoremtaxes—debts that are
commercial in natureAs a result, Plaintiffs fail to state a claim undée FDCPA. The
Court dismisses the claim Plaintiffs bring undeppdicable federal law.”

. State Law Claims

Plaintiffs state they bring &laim against Linebarger and UGSL unde&uisiana
Revised Statute§ 9:3581et seq* That sectionis part of the Louisiana Equal Credit
Opportunity Law, which governs discrimination imalos or credit extensions amés no
relevance to the facts in this casén their opposition to the instant motion, Plaifgif
clarifythat they intended to cileuisiana Revised Statut89:35761et seq,.not §9:3581
et seqs Louisiana Revised Statut&§9:3576.13576.23 repealed in 2003, formetthe
Collection Agency Regulation Act.

Louisiana Revised Statutes §83576.21and 9:3576.23 both provide, “No private
right of action is created by this Part.In the instant motionLinebarger and UGStite
these provisions targue the Collection Agency Regulation Act did ro¢ate a private
right of action4® In their oppositim, Plaintiffsargue that, becaus9:3576.22, which

prohibits operating a collection agency withoutieehse, does not contain language

42S.ReP. No. %-382 (1977).

43Reyes2015 WL 4619928, at *4.

441d.

45 LA, REV. STAT. § 9:3581

46R. Doc. 21 at 5.

47LA. REV. STAT. § 9:3576.X1993) repealedby Act No. 638, &1, 2003 La. Acts 2301, 2301.

48 | A, REV. STAT. 8§88 9:3576.21(NJ1993),repealedby Act No. 638 3576.23(C)(1993)repealedby Act No.
638.

49R. Doc. 191 at 6.



stating there is no private right of action, 88%78.21 and 3576.23vhich providethere
is no private right of actin, do not apply to actions brought under 8 9:35762aintiffs
further ague the absence of languagarifying thatno private right of actioms created
shows a legislativententto create a private right of action unde9:3576.22:

The Revised Sttutes unambiguouslhprovide that the Collection Agency
Regulation ActcollectivelyformsPart XVIII of Louisiana Revised Statutes, Book I11, Tet|
XIl, Chapter 2.Any mention in the statutory text of a “Part” redetro the entirety of the
Collection Agency Regulation Act, spanning from 8 9:3576.18t®:3576.232 This is
consistent with the language of t@ellection Agency Regulation Actvhichdistinguishes
Parts andsection. For instance, 8 9:3576G&ersto both “this Part” and “this Sectior”
The two termsarenotused interchangeablyhe provision in88 9:3576.2and 9:3576.23
that “[n]o private right of action is created by this Partdpplies to the entirety of the
Collection Agency Regulation Act. Moreovethe legislative history accompgimg the

Collection Agency Regulation Adtates thathe Act “[s]pecifies that no private right of

action is created by [the] new laWws In the same documenméw law is used to refer to
the entire Collection Agency Regulation AetPlaintiffs have no private right of action
under the Collection Agency Regulation Act. As auk, the Court dismisses Plaintiffs’

claimunder the Collection Agency Regulation Act

50R. Doc. 21 at 68.

511d. at 7~8.

521d.

53 LA. REV. STAT. § 9:3576.6(1993),repealedby Act No. 638

54 LA. REV. STAT. 88 9:3576.21(NJ1993),repealedby Act No. 638 3576.23(C) (1993),repealedby Act No.
638.

55 ResumeDigest, H.B. 10781993Reg. Sess. (La. 1998mphasis in original)The digests are prepared by
the House Legislature Service, and are not consilarpart of the legislative instrument. Nevertlsg|dike
committee mimtes, they provide insight into the intent of tlegiklature in adopting the legislatui®ee
Holley v. Tate & Lyle2000-2234 (La. App. 4 Cir. 8/15/01), 797 So. 2d 94, Wit denied 20012575 (a.
12/14/01), 804 So. 2d 64&andwrit denied 20012581 (La. 12/14/01), 804 So. 2d 647

56 |d. (emphasis in original).



Plaintiffs also allegehe money Linebarger and UGSL received in legal faaesled
by penalty payments were invalid becadlsey“performed little or no work” in the debt
collection process’ Plaintiff appear to bring a claim for breach of toact against
Linebarger and UGSLn Brookewood Ins. Co., L.L.C. v. SixtyThree TwentyFour Chef
Menteur Hwy, the plaintiff allegeda defendant law firm'degal fees for collecting
delinquentad valoremtaxes were excessive and unreasonable in relabdhd amount
of work performed by thérm.se The Louisiana Fouh Circuit Cout of Appeal held the
plaintiff hadno cause of action against the reasonableneskoffrm fee charged under
a contract to which it was notpartyss° In this case, Plaintiffs not allegeédey were paiées
to the contract the Citgntered withLinebargerand UGSL As a resultto the extent
Plaintiffs challenge the reasonableness ofsfeharged by Linebarger and UGSilhe
Court dismisses thenlaim 6o

CONCLUSION

For the foregoing reasoni; IS ORDERED thatthe motion to dismiss, filed by
DefendantsLinebarger, Goggan, Blair & Sampson, L.L.P. and tddi Governmental
Services of Louisianalnc. pursuantto Rule 12(b)(6) of the Federal Rules of Civil
Procedurebe and hereby iISGRANTED .61 Plaintiffs’ claims against Defendants
Linebarger, GogganBlair & Sampson, L.L.P. and United Governmental \&ags of

Louisiana Inc.areDISMISSED WITH PREJUDICE .

57R. Doc. 11 at5, T VIII.

58 Brookewood Invs. Co. v. Sixfjhree TwentyFour Chef Menteur Highway, L.L.L2007%0050 (La. App.
4 Cir. 5/16/07%, 958 So. 2d 1200, 120%;rit denied 20071258 (a. 10/26/07), 966 So. 2d 575

591d.

60 Because Plaintiffs have failed to cite a statutdemwhich they would have a viable cause of actitie,
Court finds amendment of Plaintiffs’ petition woulka futile. The Court does not grant Plaintiffsuedo
amend their petition.

61R. Doc. B.



ITISFURTHER ORDERED that Plaintiffs’motion for class certification laemd
hereby iSDENIED AS MOOT .2

New Orleans, Louisiana, thisl9th day of July, 20 19.

UNITED STATES DISTRICT JUDGE

62R. Doc. 34.



