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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

TIJUANA MIDDLETON CIVIL ACTION
VERSUS NO.19-9116
MERCURY INSURANCE COMP ANY SECTION: G (4)

ORDER AND REASONS

Before the Court is Plaintiff Tijuandiddleton’s (“Plaintiff’) Motion to Remand.In the
petition, Plaintiff brings a negligence claim aggtiDefendants Darren Erman (“Erman”), GEICO
Insurance Company (“GEICQO”), and Mercury Irsace Company (“Mercury”) for injuries she
sustained in a traffic accidehSince filing the petition, Plairffihas settled her claims against
Erman and GEICO, leaving Mercuag the only remaining defendant.

In the instant motion, Plaintiff argues this eahould be remanded to state court because
Mercury removed the casdeafthe deadline for removaMercury opposes remaridBoth parties
request attorney’s fees and cosksaving considered the motion, the memoranda in support and
in opposition, the record, and tepplicable law, the Court denies Plaintiff's Motion to Remand

and denies both parties’ requests for attorney’s fees and costs.
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I. Background

This litigation arises out of an allegedftimaccident which occurred on or about March
9, 2018° In her Petition, Plaintifialleges that while proceedirtgrough an intersection with a
green light, she was struck bysadan, driven by Erman, thatidiot yield to oncoming traffi€.
Plaintiff further alleges that ¢himpact pushed her car off the road and into a nearby bufiding.
Plaintiff alleges that the collision resulted in serious personal @guaind property damage.
Plaintiff alleges that Erman was negligently op@&gtiis vehicle, and that GEICO is liable for her
injuries as Erman’s insuré?.Plaintiff also seeks damagestn Mercury, an insurance company
that provides Plaintiff with an uninsured/underinsured motorist péticy.

On April 6, 2018, Plaintiff fileda Petition for Damages in tl@&vil District Court for the
Parish of Orleans, State of Louisidd#®laintiff contends that inta March, she settled her claims
against Erman and GEICO, memorializithg agreement in a March 26, 2019 erkaRlaintiff
then asserts that on April 3, 2019, she notifiedddey by email of her intention to voluntarily
dismiss Erman and GEICE® Mercury filed a Notice of Removal on April 8, 2019, arguing that
the instant case possessed complete divedditgitizenship and an amount in controversy

exceeding the federal jurisdictional amotitn the Notice of Removal, Mercury asserts that
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Plaintiff is a citizen ofouisiana, and Mercury & foreign insurance corapy incorporated in and
with its principal place of businesscated in the State of Californt&ln the Notice of Removal,
Mercury acknowledges that Erman &BICO were non-diverse defendahtsiowever, Mercury
asserts that all claims against these defendamessettled, rendering them nominal parties whose
citizenship may be disregarded by the CétiMercury also asserts it ireviously dismissed its
crossclaim against Erman and GEICO, and tthiatfiling did not wai its right to remové’

On May 8, 2019, Plaintiff filed the instaMotion to Remand, arguog that Mercury’s
removal was not timel§? On May 24, 2019, Mercury filed an opposition to the motfon.

Il. Parties’ Arguments

A. Plaintiff's Arguments in Suppot of the Motion to Remand
In the motion, Plaintiff claims Mercury’s moval is defective because Mercury did not
meet the deadline for removal under the fedetabruiand Mercury cannot overcome this deadline
because it did not raise bad faith claims against Plafatiff.
Plaintiff argues that removalrisdiction though diversity of citizeship requires that the
parties be completely diveré&Plaintiff states that the mawj party has the burden of proving

removal is proper, and that a nonmovant rmhgllenge removal witla Motion to Remané
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Plaintiff argues that the Fifth Circuit strictgonstrues removal: whenete is doubt regarding
removal’s propriety, the case should be remariéled.

Plaintiff states that on April 3, 2019, Plafhhotified Mercury ske would soon voluntarily
dismiss Erman and GEICO from the instant cGastlaintiff argues that Mercury knew from that
date onward that the case would be removable because Plaintiff's Petition stated her damages
exceeded $75,000 Therefore, Plaintiff arguabat Mercury had 30 days from receipt of this email
to file for removakl® Plaintiff also contends that Mercuneeded to file its Notice of Removal
before April 6, 2019, as the case was originflgd on April 6, 2018 an@ party cannot remove
a case to federal court more than one year fr@raction’s commencemeimibsent a showing of
bad faith?® Plaintiff asserts that Meuey failed to meet the Aprd, 2019 deadline because it filed
its Notice of Removal on April 8, 2088.Additionally, Plaintiff sserts that Mercury cannot
overcome its late filing because Mercury presentedlaims nor evidence of Plaintiff's bad faith
in its Notice of Removai! Finally, Plaintiff requests that she &&arded attorney’s fees and costs
due to the case’s wrongful removal.

B. Mercury’s Arguments in Opposition to the Motion to Remand
In opposition, Mercury argues removal wasdiynunder Federal Rule of Civil Procedure

6.3 Mercury acknowledges the instant case wiasl fin state court odpril 6, 2018, and that
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Mercury filed the instant Notice of Removal on April 8, 264 ®$lowever, Mercury argues that
removal was timely, even though removal was @rex year later, because April 6, 2019 was a
Saturday®® Thus, Mercury argues that the deadlinerfanoval was extended to the next a legal
business day, April 8, 20£8.

Mercury states that according to Rule 6(&)when a time computing method for a filing
deadline is not specified under theldeal rules, the court counts dhys of the week and holidays
when calculating deadlindé$However, Mercury states that whkethe time period’s last day is a
Saturday, Sunday, or legal holiday, the deadirtends to the neldgal business da§.Mercury
argues that Rule 6(a)(1) applies here bec#iusestatute governing removal does not specify a
method to compute running timi&Mercury asserts that one ydeom the filing of the case was
April 6, 2019, which was a Saturd#yThus, Mercury argues thatproperly filed its Notice of
Removal on the true deadline, the next legal business day: Monday, April 8!2at@rdingly,
Mercury argues Plaintiff's Motin to Remand is without meff.

Mercury also asserts that prior to filing wgposition it contacted Plaintiff's counsel,
presented them with this controlling lawndaasked them to dismiss Plaintiffs Motion to

Remand Mercury contends that Plaintiff ignored this requééatherefore, Mercury argues that
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the Court should deny Plaintiff’ Motion to Remand, and award Mary attornels fees and
costs®

Ill. Legal Standard

A defendant may remove a state civil couticacto federal court if the federal court has
original jurisdiction over the actioff.A federal court has subject matter jurisdiction over an action
when the amount in controversy “exceeds tha suvalue of $75,000” and the action “is between
citizens of different states?

If a case was not removable when the ihgleading was filed, a party can file a notice
of removal after the defendant is natifithat the case has become removilecase cannot be
removed based on diversity juristion more than one year after the action commenced, unless
the district court determines that the ptéf acted in bad faith to prevent remov&A plaintiff
can always object to removald®l on lack of subject-matter jurisdiction, and object on other
bases by filing a motion to remand within 30 days of the filing of the notice of refioMag.
removal statute does not specify a method to compute time periods.

Federal Rule of Civil Procedure 6 establshanethod to compute time periods that applies

when a statute does not specify a method of its®BWvhen computing time with Rule 6, a court
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counts all days after the periodigyger date, including Saturdays, Sundays, and legal holidays, as
part of the time perioef However, if the last day of thene period falls on a Saturday, Sunday,
or legal holiday, “the p#od continues to run until the end okthext day that isot a Saturday,
Sunday, or legal holiday*
IV. Analysis

Plaintiff argues that thisase should be remanded because Mercury filed its notice of
removal after the one-year filing deadline of April 6, 261Blercury argues that this case was
properly removed on Monday, April 8, 2019,the former date falls on a Saturcdy.

Federal Rule of Civil Procedure 6 stateat thll days of the @ek and holidays after a
time period’s trigger date are included in rurmtime where a statute does not specify a time
computing method’ However, when the time period’s lakty is a Saturday, Sunday, or legal
holiday, the deadline officially extends to thexhday which is not a $arday, Sunday, or legal
holiday—or, the next legal business dy.

Here, Plaintiff filed the instant case on April 6, 2018, and Meriiled its notice of

removal on April 8, 2019? In its notice of removal, Metry asserts diveity jurisdiction

53 Fed. R. Civ. P. 6(a)(1)(BHarper v. Am. Airlines, In¢371 F. App'x 511, 512 (5th Cir. 2010).
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v. S. Pac. Transp. Col99 F.3d 762, 764 n.3 (5th Cir. 1998ke, e.gPerry v. Strategic Realty Capital, LL.Glo.
CV 17-1799-JWD-EWD, 2019 WL 384000, at *4 (M.D. La. Jan. 30, 2@&)k of New York Mellon v. Maniscalco
No. 1:15-CV-35, 2016 WL 3584425, at *3 (E.D. Tex. Mar. 28, 20C6)ypna v. Nationwide Prop. & Cas. Ins. Co.
No. CIV.A. H-10-1651, 2010 WL 2636119, at *1 (S.D. Tex. June 29, 2010) (applying Fed. R. Civ. P. 6(a)(1)(C) so
that statutory time periods which ended on a weekend or legal holiday have a deadline extérelegxblegal
business day).
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according to Section 1332 Plaintiff and Mercuy are diverse—citizens of Louisiana and
California, respectivel§! Plaintiff's Petition alleges themount in controversy exceeded
$75,000°2 In its notice of removal, Mercury does not contest that indicated damages exceeded
$75,000%

Rule 6’s time computing method applieschuse Section 1446, the federal procedural
statute for removal, does regecify a time computing methétiFollowing Rule 6, the Court
finds that Mercury’s removal is timely because fiting period’s last day fell on Saturday, April
6, 2019°° Following Rule 6’s “rule for weekendsiercury properly filed its notice of removal
on the next legal busineday: Monday, April 8, 201$° While Mercury filed on the last
possible day of its removal period, Mercury eatty construed the removal statute and time
computing rulé’

In her Motion to Remand, Plaintiff requeatsorney’s fees and costs incurred from
Mercury’s remova¥f® In its opposition to Plaintiff's Mtion to Remand, Mercury also requests

attorney’s fees and costs.
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Courts rarely award a pgrattorney’s fees withoutpplicable statutory provisions
allowing a party to recover thefiFederal courts have an “inlest power to award attorney’s
fees,” but courts primarily limit its exercise teatters where a party has acted in bad faiFor
a court to find a party’s conduct was in Haiih, the conduct must meet a high bar of
misbehavior? Even when statutory provisions provigiarties opportunities toollect attorney’s
fees, such awards are typically limited to deni@i®ns of bad faith oegregious misbehaviét.

Because Mercury’s removal was proper in the instant case, Plaintiff cannot use Section
1447(c) to recover attorney’s fe@syd there is no other statute taiows recovery in this cage.
Additionally, neither party’s behavior reachee thigh bar for bad faith—Bfrcury removed after
agreeing to settle the case with non-diverserdifeats, Plaintiff filed the instant Motion to
Remand, and the parties disagreed about the aplelipedcedure. This pcedural dispute does

not meet the demanding standafappressive, vicious condu@t.

70 Marx v. Gen. Revenue Coym68 U.S. 371, 382 (2013) (“Under the bedrock principle known as the
American Rule, each litigant pays his own attorney's feegmase, unless a statute antract provides otherwise.”)
[internal quotation marks omittedjGate Guard Servs., L.P. v. Perez92 F.3d 554, 561 (5th Cir. 2015)
(“...[N]ecessarily stringent standards gover[n] awards of attorne[y’s] fees under the common law.”)
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Rights Act); Autry v. Fort Bend Indep. Sch. Djst04 F.3d 344, 349-50 (5th Cir. 2013) (“[W]e cannot agree that
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V. Conclusion

Based on the foregoing, Plaintiff's Motiom Remand lacks merit because it ignores
applicable procedure. Mercury’s removal wasdly because Mercury filed it on the next legal
business day after the weekend deadline. Toerethe Court denidlaintiff’s Motion to
Remand. Accordingly,

IT IS HEREBY ORDERED that Plaintiff Tijuana Middleton’s Motion to Remafids
DENIED.

IT IS FURTHER ORDERED that Plaintiff's request faattorney’s fees and Mercury’s
request for attorney’s fe€sareDENIED.

NEW ORLEANS, LOUISIANA , this28th _ day of June, 2019.

%‘NAN NETTE JOL

CHIEF JUDGE
UNITED STATES DISTRICT COURT
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