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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

MILTON ARMSTEAD, II1 CIVIL ACTION
VERSUS NO: 19-11107
SEWAGE AND WATER BOARD, SECTION: T(5)

ENTERGY NEW ORLEANS, COX

CABLE OF NEW ORLEANS, AND THE

CITY OF NEW ORLEANS

ORDER
Before the Court are Motions to Dismiss filed by the City of New OrleaniCity”) ,*

Sewage & Water Boaraf New Orleans (“Board’§ and Entergy New Orleans, LLC (“Entergy”).
Milton Armstead, Ill (“Plaintiff’) has filed an oppositichEor the following reasons, the Motion
to Dismiss pursuant to FedeRule of Civil Procedure 12(b)(R)is DENIED. The Motions to
Dismiss pursuant to Federal Rule of Civil Procedure 12(b}&GRANTED.

BACKGROUND

On June 10, 2019, Plaintiff filed thaso secivil action alleging vicdtions of his civil rights
pursuant to 42 U.S.C. §1983 and conspiracy pursuant to 42 U.S.C. '82R8%iff also cites 28
U.S.C. § 2201, 28 U.S.C. § 1391, and 28 U.S.C. § §B8aintiff asserts that the City, Board, and
Entergy (collectiely, “Defendants™have violated his civil rightand conspired to force African
American residets out of New Orleans and replace theitih wealthier residents “making room

for $ people.® Plaintiff has filed at least four other complaints in this District seeking relief for
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alleged damages from discrimination against3kege of Louisiana, the City, its agencies, and
several compani€'s.

The Board has filed a Motion to Dismiss pursuto Federal Rules of Civil Procedure
12(b)(1) and 12(b)(6%: The City has filed a Motion to Dismiss pursuant to Federal Rule of Civil
Procedure 12(b)(6Y. Entergy has filed a Motion to Dismiss adopting the motions filed by the
Board and the City®

LAW AND ANALYSIS

A. Subject Matter Jurisdiction

Motions filed under Rule 12(b)(1) of the Federal Rules of Civil Procedure allow a party to
challenge the subject matter jurisdictiortiod district court to hear a ca¥aihen presented with
other Rule 12 motions, jurisdictional challenges should be resolvedffirse Board asserts that
Plaintiff's complaint should be sinissed for lack of subject matjarisdiction because Plaintiff's
claims are “wholly insubstantial and frivolou¥. The Board contends that Plaintiff's “frustration
with the cost of water does not warrant a fedett.”!’ Affording the Plaintiff the liberal
construction dugro sepleadings? it appears to the Court that he attempts to bring an action
pursuant to 42 U.S.C. § 1983 and 42 U.S.C. § 198bhis is sufficient to grant the Court subject

matter jurisdiction in this cas.
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B. Failureto Statea Claim

To survive a Rule 12(b)(6) motion to dismiaglaintiff must plead enough facts “to state
a claim to relief that is plausible on its facéA claim is “plausible on & face” when the pleaded
facts allow the court to “[d]Jraw the reasonaliéerence that the defendant is liable for the
misconduct alleged? A court must accept the complaint'sfaal allegations as true and must
“draw all reasonable inferences in the plaintiff's favétThe Court need not, however, accept as
true legal conclusions couched as factual allegaftbAscomplaint must contain “a short and
plain statement of the claim showing that fhleader is entitled to religf> The complaint must
“give the defendant fair notice of what the claim is and the grounds upon which ifests.”

The Cityargues that Plaintiff’'s complaint fails to state a cl&melief, and that Plaintiff's
claims are barred by the statute of limitations. The Baaserts that Plaintiff's complaint fails to
state a claim for relief because Plaintiff statesawbsfto support his claim that the Board is raising
its rates as part of a grand conspiracyrim“African Americans and other poor people out of
town.”?’

1. Prescription under 42 U.S.C. § 1983

Plaintiff brings an action under 42 UGS § 1983 for violations of his civil rightsT® state
a claim under § 1983, plaintiffs must allege two eletsefirst that they were deprived of a right
or interest secured by the Constitution dadis of the United States, and second that the

deprivation occurred under color of state l&Plaintiff claims that his rights under the Fourth,
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Thirteenth, Fourteenth, and Fifteenth Amdments have been violated bgféndants’ treatment
of African American slaveand their descendart$Plaintiff further claims that Defendants have
conspired to force African Americans out of N@#leans by raising the cost of rent, cable, and
utilities to make roonfor wealthier peoplé’

The City assest that Plaintiff's claimunder § 1983 has long prescribed as it relates to
treatment of slaves and their descendants.apipdicable prescriptive period to § 1983 claims in
Louisiana is one yea¥. Plaintiff argues thatontra non valentunsuspended the running of
prescription because Defendants ducked dodged their acts of corruptidhHowever, the
doctrine ofcontra non valenterapplies onlyin “exceptional circumstances*which have not
been demonstrated here. To the extaintiffs complaint involves allegations related ttee
treatment of slaves and their descendants, Plaintiff's slhswe prescribed.

2. Liability under 8§42 U.S.C. 1983

Plaintiff claims that the City is liable forsiimistreatment of African Americans and for its
failure to properly train its criminal justice systéfTo bring claims of municipal liability,
Plaintiff must allege three elements: “a pottgker; an official policy; and a violation of
constitutional rights whose ‘moving force’ is the poliay custom.?® Plaintiff has not satisfied

these requirements. While Plaintiff outlines his perception of the impact certain laws have had on
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the African American community, faoes not allege facts suggestihgt this impact is the result
of a policy that has been adopted by some policymaker in the City.
3. Liability under 42 U.S.C. § 1985
Plaintiff next alleges a conspiracy claim un@el985. To state a claim under 42 U.S.C. §
1985, a plaintiff must allege: (1) a conspiracydlving two or more persons; (2) for the purpose
of depriving, directly or indirectly, a person@ass of persons of the | protection of the laws;
and (3) an act in furtherance of the conspiracywich causes injury to a person or property, or
a deprivation of any right or privilegof a citizen of the United Stat&sPlaintiff's § 1985 claim
is inadequately pled because he fails tscldise any operative facts demonstrating an
understanding or agreement between Defendants to interfere with his civil rights.
4. Miscellaneous Claims
Finally, Plaintiff's Complaint takes issue with Louisiana’s majority jury verdict system
which was recently changedttme Louisiana Constitutio#f.Such a claim is not, however, properly
brought against the City of New Orleaiidn addition, Plaintiff raises concerns about \uige’s
right to be protected from illegal evictions for fiag to pay the cost of living increase by city
officials and its vendor® Plaintiff's wife—and not Plaintifi—is the proper party to seek recovery
for such an injury.

CONCLUSIONS

For the reasons set forth abofxefendants’ Motions t®@ismiss pursuant to Federal Rule

of Civil Procedure 12(b)(6} are GRANTED. Plaintiff's § 1983 claims arising out dhe
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treatment of slaves and their descendant®Es¥ | SSED WITH PREJUDICE. All other claims
against the City of New Orleans, Sewage &t@veBoard of New Orleans, and Entergy New
Orleans, LLC areDISMISSED WITHOUT PREJUDICE, and Plaintiff shall amend his
Complaint within 20 days of this Order to thdéent that he can remedy the deficiencies identified
herein and state a claim upon which relief can be granted.

New Orleans, Louisiana, on this 28th day of August, 2019.

QTKQWN\M

GREG GERARD GUIDRY A«/\
UNITED STATESDISTRICT JUDGE




