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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF LOUISIANA

JEANETTER. TRIPLETT CIVIL ACTION
VERSUS NO. 19-11896
DG LOUISIANA, LLC AND SECTION: M (3)
TIA SMALLS

ORDER & REASONS

Before the Court is a motion to remand thigterato the Civil District Court, Parish of
Orleans, State of Louisiana (“CDC*)led by plaintiff Jeanette Triplettfo which defendant DG
Louisiana, LLC (“Dollar Geeral”) responds in oppositidn. Having considered the parties’
memoranda, the record, and thgplcable law, the Court condles that the motion should be
denied because Tripladbes not have a cognizable claimraagt the non-diverse defendant, Tia
Smalls.

. BACKGROUND

This case involves personal injuries allegediysed by a falling store shelf. On June 23,
2018, Triplett was shopping at a Dollarr@eal store in Harvey, LouisiadaSmalls was the store
managef. Triplett alleges that while she wasopping a store shelf holding merchandise fell on
top of her® Triplett claims that she stained injuries to her head, face, arm, neck, shoulders, and

back as a result of the incidént.
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On October 5, 2018, Triplett filed the instanti@ic in state court against Dolgencorp, LLC
(“Dolgencorp”), Lapalco TEC DG, LLC (“Lapalco’and Smalls, seeking aeges for the injuries
she allegedly sustained as a result of the June 23, 2018 inti@enfpril 15, 2019, Triplett filed
a first supplemental and amended petition of damiagéBC to substitute Dollar General in place
of the “incorrectly styled” defendant, Dolgencdrplriplett alleged that her injuries were caused
by “the condition of the building” which “rendetehe premises defective, ruinous, and hazardous
to business invitees” such as Refriplett further alleged that Dollar General, Smalls, and Lapalco
(1) were negligent under Louisiaivil Code article 2315; (2) arstrictly liable for the care,
custody, and control of the Harvey store; (3) ablé for the damages caused “by the ruin of the
subject building” per article 2322 drarticle 660 of the Louisiar@ivil Code; (4)are vicariously
liable for the negligence of their emogkes, agents, and/or subcontractors umespondeat
superiot, and (5) are liable for breaching their duty of care to Tripfett.

On June 28, 2019, the state court held aihgam a motion for summary judgment filed
by Lapalco!! The court granted the mion for summary judgment, stinissing Triplett’s claims
against Lapalco with prejudicé.

Having received in the interim Triplett's d®seery responses indicating there is more than
$75,000.00 in controversy, Dollar General removed dgison to this Codralleging diversity
subject-matter jurisdiction under 28 U.S.C. § 1382Dollar General asserts that complete

diversity exists between the properly joined partiesause it is a citizen of Tennessee and Triplett
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is a citizen of Louisian& Dollar General contends that, althbugmalls is a citizen of Louisiana,
her citizenship should not be considered far plirpose of determining diversity subject-matter
jurisdiction because Triplett has basis for recovery against SmaftsThus, according to Dollar
General, Triplett improperly joined Smalls to defeat federal diversity subject-matter juriséfiction.
1. PENDING MOTION

On August 23, 2019, Triplett filed the instanbtion to remand arguing that Smalls is
properly joined, and as a result, this Court lacks diversity subject-matter jurisdictitniplett
insists she stated a claim against Smalls for nexgtig by alleging that Stteowed a duty of care
to Triplett which she breachég.

Dollar General opposes the motion arguing thatlSrnsaimproperly joined in that Triplett
has not properly stated a claim for negligencarag Smalls. In particular, Dollar General argues
that Triplett has not made “any specific allegasi that Tia Smalls had a personal duty toward
[her], the breach of which specifically caused Jltermages,” and that Triplett “seeks to impose
personal liability on Smalls becausehef general administrative responsibility. Dollar General
points out that Triplett “has not alleged that Tia Smalls herself improperly stocked or set up the
store shelf that fell?® Dollar General argues that, as sulg Smalls is improperly joined.

In opposing the motion, Dollar General submits excerpts from Smalls’ deposition, in which
she testified that the shelves were alreadylace when she became manager, she did not know

when the shelves were put in place, and she wed aware of any prior incidents involving the
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shelves falling or coming out of plaée.Smalls also testified that she was not present in the store
when the incident occurred, and her “entire involvement” with the incident consisted of two
telephone conversations with an-duty store employee who inged about the incident report
form, and that the next morning Smalls repoffadher shift and ensured the shelf was securely

in place??

1. LAW & ANALYSIS

A. Remand Standard

A defendant may remove from state courthte proper United States district court “any
civil action brought in a State court of which the district courtthefUnited States have original
jurisdiction.” 28 U.S.C. § 1441(a)]l]f the case stated by the tral pleading is notemovable, a
notice of removal may be filed thin 30 days after receipt by the defendant, through service or
otherwise, of a copy of an amended pleading, anotorder or other paper from which it may first
be ascertained that the case is one which is or has become remolchl§e446 (b)(3). Because
federal courts have limited jsdiction, the removal statute is strictly construed, and any
ambiguities are construed againghoval and in favor of remandvianguno v. Prudential Prop.
& Cas. Ins. Cq.276 F.3d 720, 723 (5th Cir. 2002). Thetpaeeking removal has the burden of
establishing that federal jurisdictionists and that removal was propéd.

B. I mproper Joinder

Pursuant to 8§ 1332, a federal court may egerdiversity subject-matter jurisdiction “over
a civil action between tizens of different States if the amount in controversy exceeds $75,000.”
Flagg v. Stryker Corp.819 F.3d 132, 135 (5th Cir. 2016). €rb must be complete diversity
between the parties, meaning that no plaintiff may be a “cittfethe same State as any

defendant.”ld. at 136.
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Section 1441(b)(2) permits a defendant to ‘ogma case from state court to federal court
on the basis of diversity fisdiction so long as norief the parties in interest properly joined and
served as defendants is a citizen of $itete in which such action is broughtWolf v. Deutsche
Bank Nat'l Tr. Co. for AmHome Mortg. Inv. Tr. 2007;1745 F. App’x 205, 2075th Cir. 2018)
(quoting 28 U.S.C. § 1441(b)(2); citimgviar v. Lillard, 854 F.3d 286, 289 (5th Cir. 2017)).
However, the lack of complete diversity wilbt render an action nonmevable if a party has
been improperly joinedld. Instead, if a “plaintiff impropdy joins a non-diverse defendant, ...
the court may disregard the citizdip of that defendant, disssi the non-diverse defendant from
the case, and exercise subject matter jurisdiction over the ragaivierse defendantPlagg,
819 F.3d at 136. The defendant can demonstragejper joinder by showing either: “(1) actual
fraud in the pleading of jurisdictional facts, or {@ability of the plaintiff to establish a cause of
action against the non-diverse party in state codéttMumfrey v. CVS Pharmacy, In@19 F.3d
392, 401 (5th Cir. 2013) (quotingcKee v. Kan. City S. Ry. C&58 F.3d 329, 333 (5th Cir.
2004)). The improper joinder doctens a “narrow excgmn’ to the rule ofcomplete diversity,
and the burden of persuasion on a parynuing improper joindeis a ‘heavy one.””Campbell v.
Stone Ins., In¢509 F.3d 665, 669 (5th Cir. 2007) (citingDonal v. Abbott Labs408 F.3d 177,
183 (5th Cir. 2005)).

“Under the second prong (inability to establistaase of action), the court must determine
whether ‘there is arguably a reasible basis for predicting thaatt law might impose liability.”

Id. (quotingRoss v. Citifin., In¢.344 F.3d 458, 462 (5th Cir. 2003)). “This means that there must
be areasonablepossibility of recovery, not merely theoreticalone.” Ross 344 F.3d at 462

(emphasis in original).

2 Dollar General does not allege that Triplett committetlial fraud in pleading the jurisdictional facBee
R. Doc. 1. Hence, only the sexbprong of the test for improper joinder is at issue in this case.
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In Smallwood v. lllinois Central Railroad Go385 F.3d 568 (5th €i2004), the Fifth
Circuit explained the procedure used by courideti@rmine whether a plaintiff improperly joined
a non-diverse defendant. A cofirst looks “at the allegationef the complaint to determine
whether the complaint states a claim underestatv against the in-state defendant,” and
“[o]rdinarily, if a plaintiff can survive a Rule 1BJ(6) challenge, there is no improper joinder.”
Id. at 573. However, if “a plaintiff has stated a claim, but hastaied or omitted discrete facts
that would determine the propriety of joinder ..e tfistrict court may, iits discretion, pierce the
pleadings and conduct a summary inquiryd. The Fifth Circuit “caution[ed] that a summary
inquiry is appropriate only taentify the presence of discrete and undisputed facts that would
preclude plaintiff's recovery agast the in-state defendantld. at 573-74. In conducting such an
inquiry, the district court may tnsider summary judgment-type evidence in the record, but must
also take into account all unchallenged faktabegations, includingthose alleged in the
complaint, in the light most favorable to the plaintifftavis v. Irby 326 F.3d 644, 649 (5th Cir.
2003) (citations omitted). Further, “[a]ny contesitesiies of fact and any ambiguities of state law
must be resolved in [thaaintiff's] favor.” Id. (citation omitted).

Triplett argues that Smalls “may be hgddrsonally liable” to Triplett if Dollar Tree
delegated to Smalls “any of tdeaties listed” by Triplett, and “[Smalls] breached that duty, thereby
causing [Triplett's] damage$® Triplett asserts that several ®mall’s duties, “including hiring
and training new employees, stocking and ttewg store shelves,na conducting daily store
walks” were delegated to Smalls by Dollar Geheaad “clearly fall within the scope of the
breaches” alleged by Triplett” Therefore, according to Tripleit Smalls “breached any of those
duties through her own personal fault, she mahddd personally liable for Plaintiff's resulting

damages?®
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Dollar General, on the other hand, assertsThatett “has not allged or shown that Tia
Smalls had a personal duty toward Plaintiff, dreach of which specifically caused Plaintiff's
damages?” According to Dollar General, Triplett has neither shown nor alleged that Smalls
“herself set up the allegedly defective shehasthat she knew the shek were defective and
failed to correct them?® Dollar General points out that there is no allegation or evidence to show
that Smalls “improperly stocked the shelvearfuing that Triplett “seeks to impose personal
liability on Ms. Smalls because ofthgeneral administrative responsibilits?.”

Dollar General further points out that Triplett's complaint “assert[s] identical allegations
of negligence against Tia Smalls as were réadeagainst” Dollar General, Dolgencorp, and
Lapalco®® Thus, according to Dollar General, besauTriplett does not make any specific
allegations that Smalls in fact breached a dutyubh personal fault, she cannot be held personally
liable 3

Indeed, Triplett’s only allegations of Smallsisgligence appear in a blanket list directed
indiscriminately towards Smalls, Dollar General, Dolgencorp, and LapalcAccording to

Triplett, all defendants arelefjed to have breached thduty of care to Triplett by:

A. Failing to properly maintain their property;

B. Failing to maintain the building aradljacent area in a safe condition;

C. Failing to take all precautionscduas to avoid this accident;

D. Failing to discover and corregh existing dangerous condition;

E. Failing to provide business invitees, sasTriplett], with a safe place to
walk;

F. Failing to maintain the property inacdance with Municipal, State, and
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other applicable codes;

G. Failing to maintain the propgg in good working condition;
H. Giving express or implied dudrization to unafe practices;

l. Failing to properly train and supése employees whosesponsibility it
is to provide security to busigsg invitees such as [Triplett];

J. Any and all other acts of negligerased omissions that will be discovered
and shown at the trial of this matfér.

“The circumstances under which a corporate officer or employee can be held individually
liable for injuries to third personsder Louisiana law were explainedGanter v. Koehring Co.
283 So0.2d 716 (La. 1973)FPord v. Elsbury32 F.3d 931, 935-36 (5th Cir. 1994)he Louisiana
Supreme Court “recognized thatdibity may be imposed on such individuals where the duty
breached arises solely because of the employment relationishipt”936, if the following four

criteria are met:

1. The employer owes a duty of carétte plaintiff and the breach of that duty
caused plaintiff's injury;

2. The duty is delegated by the @oyer to the defendant employee;

3. The defendant employee has breached this duty through personal (as

contrasted with technical or vicariodallt, including the failure to remedy
a risk the employee knew or should have known about; and

4, Personal liability cannot be imposed upon the employee simply because of
his general administrative responsibilfty performance of some function
of employment; rather, he or she must have a personal responsibility
creating a duty to the aintiff that was not degated to some other
employee. If that responsibility wadelegated to another employee, the
defendant is not liable for its breaghless he or she knows or should know
of its non-performance or mal-perfornt@nand still fails to remedy the risk
of harm.

See Canter283 So.2d at 72Ford, 32 F.3d at 936. Thus, in order Smalls, the store manager,

to be liable to a third person like Triplett, Tlefi “must demonstrate that [Smalls] breached an
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independent, persondiity” to Triplett. Black v. Lowe’s Home Centers, In2010 WL 4790906,
at*2 (M.D. La. Oct. 22, 2010) (citingrady v. Wal-Mart Stores, Inc907 F. Supp. 958, 958 (M.D.
La. 1995);Ford, 32 F.3d at 935-36Zanter, 283 So0.2d at 721).

Applying theCantertest in similar cases, courts have denied motions to remand on the
basis of improper joinder, findindpat the plaintiff sought to impediability based on the store
manager’s general administrative duties, rather than a personal duty. For exa@ips,ynWal-
Mart Louisiana LLC the plaintiff, who was injured after a slip and fall in the store parking lot,
alleged that the store manager “had care, custodycontrol and/or wassponsible for providing
and supervising the premises,” and plaintiffistition included “a boilerplate list of alleged
negligent acts committed by all [d]efendant2016 WL 2825778, at *3 (E.D. La. May 13, 2016).
The court found the plaintiff's allegations to generic and did “not entail a personal duty to
ensure [p]laintiff's safety.”ld. at *4. Further, the court founglaintiff's allegation of all
defendants having “actual or camstive knowledge of the allegedly dangerous condition” to be
“a conclusory allegation” that “does not amourdihcallegation that [th&tore manager] personally
knew of the allegedly dangerobsle in the parking lot.”ld. (internal quotations omitted). The

court explained this was “a classic case ofratiing to place liability upon an employee simply
because of his general administrative respmiityi for performance of some function of
employment.” Id. (quotingRushing v. Wal-Mart Stores, In2015 WL 1565064, at *4 (E.D. La.
Apr. 8, 2015)). As a result, tliglescourt held that because the plaintiff could not recover against
the store manager under Louisiana law, the st@eager was improperly joined. Other courts,

reasoning likewise, have routinely reached g@me result, holding that the store manager or

employee will not be held liable to the plaintiff-custorifer.

34See, e.g., Robinson v. Wal-Mart Stores,, 18816 WL 1572078, at *3 (E.D. La. Apr. 19, 2016) (holding
that plaintiff failed to state a clairagainst store manager because plaintiff alleged neither that manager owed a
“personal, independent duty” towards plaintiff nor that manager “breached such duty theosighia) rather than
technicalor administrative fault.”) (emphasis in original3autreau v. Lowe’s Home Ctr., In2012 WL 7165280,
at *4 (M.D. La. Dec. 19, 2012xdopted 2013 WL 636823 (M.D. La. Feb. 20, 2013) (holding that plaintiff injured by
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Triplett has no reasonable possibility of priéig on her claim against Smalls. Triplett
makes no allegation of any responsibility person&@rtalls giving rise to a personal duty, nor any
allegation of personal fault. Instead, the allegatiomp Smalls in with defendant Dollar General
in claiming breaches of generalmaidistrative duties. It is nanough that Triplett alleges that
Dollar General delegated general administrative duties to Smalls when Triplett has not
demonstrated that Smalls owed her a personal duty or caused harm through persénal fault.

Moreover, beyond the pleadings, Dollar General tlamonstrated a lack of evidence to
support the claim that Smalls owed a personal ttufiyriplett. In her dposition, Smalls testified
that when she began her job as general manager, the shelves were already in place, and she does
not know when the shelves were put in plc&here is no evidence th&malls put the shelves
in place or trained themployee who did s8. Further, Smalls testifiethat she was not present

in the store when the incidentaurred, nor did she work that d¥yHence, Smalls could not have

merchandise that fell from a store shelf failed to dertnatesthat the manager “actively contributed to or had any
personal knowledge of a harmful condition sufficient to create a personal duty owed to her” where manager neither
constructed nor configured the shelf and had no knowletigay issue with the sif prior to the accidentBlack
2010 WL 4790906, at *3 (holding that plaintiff failed to state a claim against store managepiaiveit did not
allege the manager “had any personabivement in the evés leading up to [plaintiff'shccident or that any action
by him individually caused the accideand manager was not present in the store on the date of the acclders);
v. Wal-Mart Stores In¢2005 WL 1831092, at *2-3 (W.D. La. July 28, 2005) (holding that plaintiff injured by falling
display rack failed to state a claim against store marmsegause plaintiff did not allege the manager “actively caused
any harm” and “generically allege[d] the manager was responsible for training other store employees and
implementing procedures for others ttidw,” neither of which entailed a personal duty; and explaining that because
the plaintiff did not identify “the individual who actually installed the shelf,” plaintiff doldraw no link between
[the store manage&nd that employee”Brady, 907 F. Supp. at 959-60 (holding that plaintiff injured by falling boxes
failed to state a claim against stananager because plaintiff did not gitethe manager “was the employee who
stacked the boxes improperly or who personally caused the acci@Gaut)y. Wal-Mart1991 WL 94182, at *2 (E.D.
La. May 28, 1991) (holding that plaintiff failed to statelaim against store managehnere plaintiff presented “no
allegations that the defendant personally caused the accidemted any personal duty to the plaintiff” and court
found the defendant “was simply the manager of the store in quesflai®ury v. Galloway1991 WL 112013, at
*2-3 (E.D. La. June 14, 1991) (holding that plaintiff injured when he slipped and fell in datedeto state a claim
against store manager where plaintiff did not allege the manager “caused the spill or saw the spill and neglected to
clean it"); Smith v. Armstrond 991 WL 6132, at *2-3 (E.D. La. Jan. 15, 1991) (holding that plaintiff injured by falling
boxes failed to state a claim against store manager where plaintiff did not allege the manager émgdotyee who
stacked the boxes of trucks improperly” but instead sought to impose liability for breaches of general administrative
duties).
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seen any defect in the condition oétshelf on one of her “store walk¥.”In addition, Smalls
testified that she was natvare of any previousardents involving any afhe store shelves falling
or coming out of plac® Triplett has come forward witho evidence to contradict Smalls’
testimony. Therefore, Triplett has not made andherrecord before the Court, cannot make any
specific allegations that Smalls fact breached any personal dwtycaused Triplett's injuries
through her personal faut.

In short, Dollar General has carried its burdé demonstrating thdtriplett cannot prevalil
on her negligence claim against &g, and thus the Court condes that Smalls was improperly
joined. As a result, the propeiljlyined parties are completely dige, and this Court has subject-
matter jurisdiction under § 1332.

V. CONCLUSION

Accordingly, for the foregoing reasons,

IT IS ORDERED that Triplett’'s motion to remand is DENIED.

IT IS FURTHER ORDERED that Triplett's @ims against Smalls are DISMISSED with

prejudice.

New Orleans, Louisiana,ithl18th day of October, 2019.

b

BARRY W. ASHE
UNITEDSTATESDISTRICT JUDGE
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