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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

CITADEL RECOVERY SERVICES, LLC CIVIL ACTION
VERSUS NO. 19-12271
T.J. SUTTON ENTERPRISES, LLC SECTION: “G”"(4)

ORDER AND REASONS

In this litigation, PlaintiffCitadel Recovery Services, LLCPlaintiff”) alleges Defendant
T.J. Sutton Enterprises, LLC (“Sutton”) breached the parties’ contract by filing construction liens
on residential buildings in the United States Virgin Islands that were repaired pursuant to the
contract! Before the Court is Sutton’s “Motion to $iss for Lack of Personal Jurisdiction and
Improper Venue? Having considered the motion, the memoranda in support and in opposition,
the record, and the applicable latwe Court denies #hinstant motion.

I. Background

On August 22, 2019, Plaintiff filed a Complaint against Defendant Sutton in this Court.
According to the Complaint, the United Stat#gin Islands suffered catastrophic damages from
Hurricanes Irma and Maria in 201 Plaintiff alleges, as part dfie recovery efforts, the Virgin
Islands Housing Finance Authiyr (“VIHFA”) contracted with prime contractor AECOM

Carible, LLP (“AECOM”) as part of the Emgency Home Repair Virgin Islands program, a
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recovery program funded by the FemleEmergency Management Agertcy.

AECOM subsequently contractedth Plaintiff (“Master Subeontract”) as a subcontractor
to help provide construction services in the recovery effdelaintiff, to satisfy its obligations
to AECOM under the Master Subcamtt, contracted with Sutton§tuibcontract”) to help provide
construction services for AECOMThe Subcontract is allegedly a “pay when paid” confract.

Sutton allegedly provided labor, materiaad equipment valued at $159,165.95 under the
Subcontrac?.Plaintiff asserts that it submitted inges to AECOM for payment, which included
invoices for all labor, materialsand equipment provided by SuttthAccording to the
Complaint, Plaintiff has a “Subatract Performance Bond” afiubcontract Payment Bond” in
place with Travelers Casualand Surety Company of American in the amount of $10,000,000
to ensure payment to all subcontractors of Plaintiff, including Stttget, because Sutton did
not receive payment toward the $159,165.95, Suittmgedly filed constrction liens against
repaired residential buildings in the Virgin Isladdslaintiff contendsSutton’s construction
liens violate both the Subcontraatd Virgin Island lien lavw?®

On September 9, 2019, Sutton filed the instaotion to dismiss, arguing this Court does
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not have personal jurisdiction over Sutf6iOn September 17, 2019, Ritf filed an opposition
to the instant motiof? On September 30, 2019, with leave @iu@, Sutton filed a reply brief in
further support of the motiof.

Il. Parties’ Arguments

A. Sutton’s Arguments in Support of the Motion to Dismiss

Sutton makes two principal argumeimtsupport of te instant motiort! Sutton first argues
it is not subject to personal jurisdiction in LouisidhdNext, Sutton argues that the Eastern
District of Louisiana isin improper venue for Plaintiff's claims against Sutfofihe Court will
summarize each argument in turn.

1. Whether Sutton is Subject to Persoal Jurisdiction in Louisiana

Sutton argues that it hassirfficient contacts with Louisianto support the exercise of
specific or general jurisdictioff. Sutton contends that general jurisdiction “arises when the
nonresident’s contacts with therfion are continuous and systemafit The “continuous and
systematic” standard requires an entity’s castadth a forum state to render that entity “at

home” in the forum stat&. Sutton argues Plaintiff cannottaslish Sutton has continuous and
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systematic contacts with Lougsia because Sutton is a limited liability company organized under
North Carolina law without any offices or employees in Louisf&na.

Sutton also argues that it has insufficient castadth Louisiana to support the exercise of
specific jurisdictior?* Sutton contends that specific gatiction arises when “the defendant
purposefully avails himself afonducting activities in the forustate” and the “@ause of action
arises from or is related to those contacts or activite&utton argues that standard is not
satisfied here for Plaintiff's three causes ofi@ctagainst Sutton, which &htiff refers to as
Count I, Count I, and Count Il in the ComplaffitSutton argues Count | alleges Sutton
wrongfully filed liens in the Virgn Islands for construction worngerformed exclusively in the
Virgin Islands?’ Thus, Sutton argues Count | does msolve any contacts in Louisiana, and
Plaintiff has not established that Sutton is subject to specific jurisdiction in Louisiana for the
claims alleged in Count?®

Sutton argues Count Il seeks a declaratorypguiegarding rights arabligations under the
Master Subcontract and Subcontri&utton concedes that the Sabtract has a forum selection
clause permitting venue and jurisdictiom the Eastern District of Louisiarfd.But Sutton

contends the forum selection clause goverspudes only concerninipe Subcontract—not the
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Master Subcontract—because the MaSiubcontract itself has aton selection clause requiring
certain disputes to be litigated in the Virgin Islands or VirgthiEhus, because Count Il requests
a declaratory ruling regardirrgghts and obligations under both the Master Subcondiradtthe
Subcontract, Sutton concludes specific jurisdici®not appropriate ihouisiana for Count [¥2

Sutton argues Count Il seeks injtime relief because “the pgament of liens in the Virgin
Islands is damaging [Plaintiff's] reputation and goodwiflYet, according to Sutton, “there are
no allegations that the causeaaftion arises from or is relatéo any contact® Louisiana.®*
Therefore, Sutton concludes Plaintiff has notldshed that specific jurisdiction is appropriate
in Louisiana for Count 11#°

Finally, Sutton contends it would be unfaind unreasonable for this Court to exercise
personal jurisdiction over Suttéh Sutton points to multiple factors that weigh in favor of this
Court declining to exercise m®nal jurisdiction over Suttoti.For example, Sutton contends it
would be greatly burdened if forced to litigatethis Court because Sutton “has no offices in
Louisiana, did not perform any work in Louisearand did not perfecha liens in Louisiana®®

Sutton also contends Louisiana has no “intergsigmutcome of this lawsuit” because the lawsuit
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“involves recovery work in the U.S. Virgin Island®.”Lastly, Sutton points out that “the
witnesses and homeowners are enésn [the Virgin Islands]
2. Whether Venue is Proper in the Eastern District of Louisiana

Sutton argues the Eastern District of Louisienan improper venue for Plaintiff's claims
against Suttofi! Sutton contends venue is appropriatedidistrict wherersy defendant resides
or where a substantial partthie events or omissions gigj rise to the claim occurredSutton
argues it does not reside in wisiana and no event or omission in this matter occurred in
Louisiana®® Sutton concedes that the Subcontrafiiimim selection clause includes a venue
provision stating venue is proper the Eastern District of Louisiarfd.But Sutton argues
Plaintiff's claims do not fall within the scope of the Subcontract’s forum selection clause and, as
a result, the Subcontract’s venue psion is inapplicable to this ca&e.
B. Plaintiff’'s Opposition to the Motion to Dismiss

Plaintiff makes two principal argumentsapposition to the instant motion. Plaintiff first
argues this Court may exercise personal jurisdiction over Sutton because the Subcontract—signed
by Plaintiff and Sutton—includes a valid and exntmable forum selection clause stating that

Sutton submits to the jurisdiction tfe Eastern District of Louisiartd.Next, Plaintiff argues
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venue is appropriate in this Court because shate forum selection cla@ states that Sutton
submits to venue in the Eastern District of LouisidriEhe Court will summarize each argument
in turn.

1. Whether Sutton is Subject to Persoal Jurisdiction in Louisiana

Plaintiff points out tht the Subcontract includes a forgelection clause that provides the
following:

This Agreement shall be governed by the tdithe State of Losiana. Subcontractor

[Sutton] submits to the venue and juridoio of the Eastern District Court of

Louisiana®®
Plaintiff argues the forum selection clause dieand plainly articulates that Sutton, as the
Subcontractor, submits this Court’s jurisdictiorf® Plaintiff further argues that, when a forum
selection clause’s meaning is plain, as here,dhuse is presumptively valid and enforceable
unless enforcement of the clause would be “unreasonzble.”

Plaintiff contends Sutton mayove that enforcement of the forum selection clause would
be “unreasonable” only by establishing one & tbllowing: “(1) the inclusion of the forum-
selection clause into the writt@ontract was the product of érd or overreaching; (2) the party
opposing enforcement of the clause will for all pidtpurposes be deprived of his day in court
because of the extreme inconvenience or unfesroé the forum specified in the clause; (3) the

law specified in the clause isrfdamentally unfair and will caugdaintiff to be deprived of a

remedy; or (4) enforcement of the clause wlogh against a strong public policy of the forum
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state.®!

First, Plaintiff argues Sutton does radiege fraud or oweeaching by Plaintiff> Second,
Plaintiff argues requiring Sutton to litigate in Lewina will not deprive Ston of its day in court
or a proper remedi. Plaintiff points to Sutton promptly t@ning legal counsel in Louisiana to
defend against Plaintiff's clain®é Finally, Plaintiff argues Suttatioes not explain how enforcing
the clause would “go against awstg public policy” of Louisian&® Plaintiff thus concludes
enforcement of the Subcontract’s forunkeséion clause would not be unreasonable.

Next, Plaintiff argues the Subcontraceémforceable forum selection clause governs
Plaintiff's three causes of action, which Plaintiffais to as Count I, Count Il, and Count Il in
the Complaint, because each count flows directly from the Subcottésatording to Plaintiff,
Count | alleges “Sutton’actions violate certain pscts of Virgin Island lie laws as they relate
to Sutton’s limitations under th&ubcontract®® Plaintiff argues Count | concerns the
Subcontract’s lien limitations,ds directly from the Subcontraend therefore falls within the
Subcontract’s forumselection clause.

Plaintiff argues Count Il alleges “a genuimeldona fide dispute and an actual controversy

51 1d. (citing Haynsworth v. The Corp121 F.3d 956, 963 (5th Cir. 1997) (internal quotations marks
omitted)).
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and disagreement [exists] bet@n [Plaintiff] and Sutton regard) the payment terms under the
Subcontractnd the rights and remedies available, if any, to Sutton for nonpayt&taintiff
argues Count Il concerns rights and remedies rutige Subcontract, flows directly from the
Subcontract, and therefore falls withietBubcontract’s forum selection clai8e.

Plaintiff argues Count Il “seeks to enjoin Suittfrom taking certain legal actions [that] are
not permitted under the Subcontra®t.As a result, Plaintiff argues Count llI's request for
injunctive relief flows directly from the Subntract and therefore must fall within the
Subcontract’s forum selection clalée.

2. Whether Venue is Appropriate in the Eastern District of Louisiana

Plaintiff argues venue is appropriate in @@urt because the Subcontract’s forum selection
clause states that Sutton “submits to the venuef the Eastern Distri Court of Louisiana®
Plaintiff argues Counts I, I, arltl are subject to the Subcontractenue provisioecause each
count is within the scope of the Subcontractisifo selection clause féihe same reasons argued
above in the personal jurisdiction subsecfibn.

C. Sutton’s Reply to Plaintiff's Opposition
In reply, Sutton further elaborates why it beks this Court lack®ersonal jurisdiction over

it with respect to the claims rais@u Counts |, Count I, and Count fit.According to Sutton,
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“[a] plaintiff bringing multiple claims that arise out of different forum contacts of the defendant
must establish specific fiigdiction for each claim® Sutton argues Plaintiff cannot establish
personal jurisdiction over Sutton for each cldietause each claim does not involve sufficient
contacts with Louisiana and each claim is wathin the scope of the Subcontract’'s forum
selection claus¥.

Sutton argues Count | and Coulitpertain to actionghat occurred solely in the Virgin
Islands and therefore do not involsefficient contacts with Louisianfor this Court to exercise
specific jurisdictiorf® Sutton also argues Count | and Count Il are not within the scope of the
Subcontract’s forum selection clause because thesel“does not state that TJ Sutton consents
to venue and jurisdion in this Court for any and all clainisat may arise under the contract or
the performance of work under the contré@étPut another way, Sutton argues Plaintiff is
incorrectly interpreting the Subcontract’'s foruselection clause “to argue that personal
jurisdiction lies in Louisiana for anlying TJ Sutton did under the [Sub]contra.”

Next, Sutton argues Count Il seeks relief undemMiaster Subcontract in addition to relief
under the SubcontrattThe Master Subcontract itself allefigincludes a forum selection clause
requiring disputes to be litigatedtime Virgin Islands or Virginid? According to Sutton, because

the Subcontract adopts the Master SubcontRiatntiff is bound by thévlaster Subcontract’s
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forum selection clause requiringsgiutes to be litigated in ¥ginia or the Virgin Island$® Sutton
concedes the Subcontract controls whenanflect with the Master Subcontract, but Sutton
argues no conflict exists between the Subcontract's forum selection clause and the Master
Subcontract’s forum selection claUdeSutton concludes that the Master Subcontract’s forum
selection clause controls in this case.

Ill. Legal Standard

A. Legal Standard on a Motion to Disiss for Lack of Personal Jurisdiction

Federal Rule of Civil Procedure 12(b)(2) pésra court to dismiss a plaintiff's claims
when the court does not have personal jurischabieer a defendant. The party seeking to invoke
the power of the court “bears tharden of establishg jurisdiction, but need only present prima
facie evidence’ To determine whether a prima facie case exists, a district court accepts
“uncontroverted allegations in the complaint'tage and resolves “any factual disputes” in favor
of the party seeking to invoke the court’s jurisdictibrA district court has “considerable
procedural leeway” on how it selves a pretrial motion talismiss for lack of personal
jurisdiction/” Indeed, a district court “may determine the motion on the basis of affidavits alone;
or it may permit discovery in aid of the motia; it may conduct an evidentiary hearing on the

merits of the motion”®

d.
741d. at 5.
>Revell v. Lidoy317 F.3d 467, 469 (5th Cir. 2002) (citations omitted).

76 Ainsworth v. Moffett Eng’g, Ltd716 F.3d 174, 176 (5th Cir. 2013) (quotiiid. Int’l, Inc. v. Constenla,
S.A, 669 F.3d 493, 496 (5th Cir. 2012)).
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In diversity cases under 28 U.S.C. § 1332, #kercise of personal jurisdiction over a non-
resident defendant must comport with both fatleonstitutional due pcess requirements and
the long-arm statute of the state inig¢hthe district court is located®>The Louisiana long-arm
statute confers jurisdiction tive limits of due proce$8.Thus, because Louisiana’s long-arm
statute confers jurisdiction to the limits of due process, a federal court must determine only
whether subjecting the defendant to suit in ls@nia comports with the Due Process Cldtise.

Due process permits the exercise of perganadiction over a nonrédent defendant when
(1) the defendant “purposefully availed himseltloé benefits and protections of the forum state
by establishing ‘minimum contacts’ with the forum st&tednd (2) the court’s exercise of
personal jurisdiction does not “offend traditionations of fair play and substantial justicg.”
The “minimum contacts” analysis “may resift either specific orgeneral jurisdiction®
“General jurisdiction may be asserted whedediendant’'s contacts thi the forum state are
substantial and ‘continuous and systematic’ but unrelated to the instant cause ofactiothe
other hand, specific jurisdiction may bessarted when the nonresident defendant has

“purposefully directed its actites at the forum state and thegation results from alleged

7® Companion Prop. & Cas. Ins. Co. v. Paleri@3 F.3d 557, 559 (5th Cir. 2013).
80| a. Rev. Stat. § 13:3201.

81 Dickson Marine Inc. v. Panalpina, Incl79 F.3d 331, 336 (5th Cir. 1999) (noting that only the Due
Process Clause analysis is necessary).

82 Cent. Freight Lines Inc. v. APA Transp. Coi322 F.3d 376, 380 (5th Cir. 2003) (quotingl Shoe Co.
v. Washington326 U.S. 310, 319 (1945)).

83 pervasive Software, Inc. kexware GmbH & Co. Kg688 F.3d 214, 220 (5th Cir. 2012).
84 Torgeson v. Nordisk Aviation Prod., In697 F.2d 881 (5th Cir. 1993).

85 Cent. Freight Lines322 F.3d at 381.
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injuries that arise out of oelate to those activitie$®
B. Legal Standard on a Motion to Dismiss for Improper Venue

A motion to dismiss for improper venue pugist to Federal Rule of Civil Procedure
12(b)(3) requires a district court to determivhether venue is supported by the federal venue
statute, 28 U.S.C. § 13§10nce a defendant has raisedithproper venue issue by motion, the
plaintiff bears the burden to establish ttie chosen district is the proper veftigvhen ruling
on a Rule 12(b)(3) motion for improper venue, “the court must accept as true all allegations in
the complaint and resolve all corfl in favor of the plaintiff2 Rule 12(b)(3) permits the Court
to look at all evidence in the record beyond sintplyse facts alleged in the complaint and its
proper attachment.

[V. Analysis

In the instant motion, Sutton argues that dase should be dismissed because it is not
subject to personal jurisdiction in Louisiana and because the Eastern District of Louisiana is an
improper venue for Plaintiff's claims against Suttém opposition, Plaintiff argues Sutton freely

consented to personal jurisdiction and venue in this Court by agreeing to the Subcontract’s forum

861d. (quotingBurger King Corp, 471 U.S. at 472).

87 Atl. Marine Const. Co., Inc. v. U.S. Dist. Court for W. Dist. of TE34 S.Ct. 568, 577 (2013). Under 28
U.S.C. § 1391(b), a civil action may be brought in: (1) a judicial district where any defendant itaitles
defendants are residents of the Stateralthe district is located; (2) a judicial district in which a substantial
part of the events or omissions giving rise to the claim occurred, or a substantial part of propertigaghat is
subject of the action is situated; or (3) if there is no district in which an action hexyiste be brought as
provided by 28 U.S.C. § 1391, a judicial district in which any defendant is subjecstmalgjurisdiction

at the time the action is commenced.

88 Perez v. Pan American Life Ins. C80 F.3d 1268, 1995 WL 696803, at *2 (5th Cir. 1995).

89 Ginter ex rel. Ballard v. Belcher, Prendergast & Lapoi86 F.3d 439, 448-49 (5th Cir. 2008).

% ighthouse MGA, LLC v. First Premium Ins. Grp.,.|n48 Fed. App’x. 512, 514 (5th Cir. 2011).

91 Rec. Doc. 7-1.
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selection claus& That clause states:
This Agreement shall be governed by the tdithe State of Lowiana. Subcontractor
[Sutton] submits to the venue and juridoio of the Eastern District Court of
Louisiana®®
Under Fifth Circuit precedent, paié a contract may consenpiersonal jurisdiction and venue
via a forum selection clau$&*A forum selection provision i@ written contract is prima facie
valid and enforceable unless the opposing party shows that enforcement would be
unreasonable®® To determine whether a forum selection clause requires the parties to litigate in
the clause’s specific forum, a court must fostermine whether the forum selection clause is
mandatory or permissivé.
A.  Whether the Subcontract’'s Forum Selection Clause is Mandatory or Permissive
The Fifth Circuit has distguished between mandatory gmermissive forum selection
clauses?’ A forum selection clause is mandatognty if it contains ckar language specifying
that litigation must occur in the specified forufi Put another way, a maaiwry forum selection

clause “must clearly demonstrate the parties’ intent to make that jurisdéotidusive’® By

contrast, a permissive forum selection clauserily a contractual waivef personal jurisdiction

92 Rec. Doc. 8 at 6.

% Rec. Doc. 8-2 at 10.

% See, e.gKevlin Servs., Inc. v. Lexington State Battk F.3d 13, 15 (5th Cir. 1995).
%d.

% Weber v. PACT XPP Techs., A&1 F.3d 758, 768 (5th Cir. 2016).

71d.

%1d.

9 City of New Orleans v. Municipal Administrative Services,, |86 F.3d 501, 504 (5th Cir. 2004)
(emphasis added).
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and venue objections if litigation is commenced in the specified fottfn.”

Fifth Circuit caselaw helps illustrate tligstinction between mandatory and permissive
forum selection clauses. For instancéiigyll Equities LLC v. Paolinahe Fifth Circuit deemed
mandatory a forum selection clause that predithe following: “Borraver hereby consents to
the exclusive jurisdiction of the cdarsitting in Kedall County, Texas!®! The Fifth Circuit
reasoned that an agreement to submit to “theusixa jurisdiction of the courts sitting in Kendall
County” clearly demonstrated the partiesteimt to make that jurisdiction exclusit®. By
contrast, inCaldas & Sons, Inc. v. Willinghanthe Fifth Circuit deemed permissive a forum
selection clause that stated “[t]he lawdacourts of Zurich shall be applicabfé®The Fifth
Circuit reasoned that the “only thing certain aboetdlause . . . is thalbe parties consented to
the personal jurisdictioaf the Zurich courts*®*“Beyond that, however, the language [does] not
clearly indicate that the parties intended to declare Zurich to bextasiveforum for the
adjudication of disputes®

In this case, the Subcontradicsum selection clause reads:

This Agreement shall be governed by the édithe State of Lowiana. Subcontractor

[Sutton] submits to the venue and jurigoin of the Eastern District Court of

Louisianal®®

The Subcontract’s forum selection clauseestainly that Sutton “submits” to the venue and

100\Weber 811 F.3d at 768.

101 Argyll Equities LLC v. Paolina211 F. App’x 317, 318 (5th Cir. 2006).
10219, at 319.

103 Caldas & Sons, Inc. v. Willingharh7 F.3d 123, 127 (5th Cir. 1994).
1041d, at 128.

1051d. (emphasis added).

106 Rec. Doc. 8-2 at 10.
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jurisdiction of this Court® It does not state, for example, that Sutton “exclusively submits” to
this Court’s jurisdiction. Simply put, the Suldract’'s forum selection lacks the “exclusive”
language required for a mandatory forum sebectclause. This Court thus finds that the
Subcontract’'s forum seleoti clause is permissive.

A permissive forum selection clause isc@ntractual waiver opersonal jurisdiction and
venue objections if litigation is eamenced in the specified foruntf? Plaintiff commenced
litigation in the Subcontract’s specified forum-etlastern District of.ouisiana. Therefore,
Sutton has contractually waivedyapersonal jurisdiction or venue ebjions in this Court if the
Subcontract’s forum selection clause is enfdoteand applies to Plaintiff's claims against
Sutton.

B.  Whether the Subcontract's Forum Selection Clause is Valid and Enforceable

The Court must now determine whether the $abract’s forum selection clause is “valid
and enforceable.” In diversity cases, feddaay applies when determining whether a forum
selection clause is valid and enforcedffdJnder federal law, a “forum-selection provision in a
written contract is primaatie valid and enforceable usfethe opposing party shows that
enforcement would be unreasonatif.”

The party resisting enforcement on “unreasonable” grounds bears a “heavy burden of

107 |d

108\Weber 811 F.3d at 768.

109 Haynsworth v. The Corpl21 F.3d 956, 962 (5th Cir. 1997) (citation omitted).

110 Kevlin Servs.46 F.3d at 15. The Fifth Circuit has not drawn a “distinction between validity and

enforceability.”Barnett v. DynCorp Int'l, L.L.G 831 F.3d 296, 302 (5th Cir. 2016). Instead, the Fifth
Circuit appears “to treat those words as synonyms in the forum-selection clause clthtext.”
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proof.”! Nonetheless, unreasonableness “potentitigts where (1) the incorporation of the
forum selection clause into tlgreement was the product ofuideor overreaching; (2) the party
seeking to escape enforcement ‘will for all practical purposes be deprived of his day in court’
because of the grave inconvenience or unfairoésbe selected forum; (3) the fundamental
unfairness of the chosen law will deprive the mii#fi of a remedy; or (4) enforcement of the
forum selection clause would contravenstrong public policy of the forum staté?

Here, Sutton must satisfy a “heavy burdeh proof” to show enforcement of the
Subcontract’'s forum selection clause would be “unreasonable.” Sutton has not met its “heavy”
burden. First, Sutton does nabntend the forum selection clause entailed “fraud or
overreaching 2 Second, Sutton does not contend it will litse‘day in court” by litigating in
this Court!!* Although Sutton contends transferringstitase to the Virgin Islands “would
drastically decrease the burden and litigatigpesse on all parties,” Sutton does not demonstrate
how those additional expenses will deprive Sutton of its “day in cétirThird, the factor
regarding Plaintiff's remedies not applicable to Defenda®&utton. Finalf, Sutton does not
argue enforcement of the Subcontract’'s forsatection clause camtvenes a “strong public
policy” of the forum staté'® Accordingly, because Sutton did not satisfy its “heavy” burden to

show enforcement of the Subcontract’s forutest®n clause would be unreasonable, the Court

11 Haynsworth 121 F.3d at 963 (citinffhe Bremen v. Zapata Off-Shore Gf17 U.S. 1, 17 (1972)).
1121d. (citing Carnival Cruise Lines, Inc. v. Shy#99 U.S. 585, 595 (1991)).

113Rec. Doc. 7-1; Rec. Doc. 11.

114 Rec. Doc. 7-1; Rec. Doc. 11.

115Rec. Doc. 11 at 6.

118 Rec. Doc. 7-1; Rec. Doc. 11.
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finds that the clause is valid and enforceable.
C. Whether the Subcontract’'s Forum Selection Clause Applies to Plaintiff’'s Counts

The Court must now determine whether the $uabract’s forum selection clause applies to
Plaintiff's three claims against Suttél¥.Sutton argues that the Swintract’s forum selection
clause does not apply to Plaintiff's clainieecause each claim does not relate to the
Subcontract!® In opposition, Plaintiff argues that each claim flows directly from the Subcontract
and the Subcontract’s forum seleatidlause applies to every claff.

To decide whether the Subcontract’s forunesibn clause applies &ach claim, the Court
“must look to the language ofdhparties’ contracts to deteirme which causes of action are

governed by the forum selection clau$®.The scope of a forum selection clause is not limited

17 Instead of addressing the fowacfors, Sutton argues the four fast do not provide the appropriate
standard. Rec. Doc. 11 at 6. According to Suttonafipeopriate standard is whether the exercise of specific
jurisdiction over Sutton is fair and reasonahdeThat argument is incorrelsecause the traditional specific-
jurisdiction analysis is unnecessary when a party, like Sutton, consents to persaiatipmiand venue

in a forum selection clausBee Kevlin Serys46 F.3d at 15. Sutton does not argue that it did not consent to
the forum selection clause.

118 A “choice-of-law analysis to determine what subtitenlaw should guide this court’s interpretation of

the [forum selection clause] is proper under ordinary principles governing diversity litigAtieber 811

F.3d at 770. The Fifth Circuit has not followed that rule closely when interpreting forum selection clauses.
Id. Instead, the Fifth Circuit has “ietpreted [forum selection clauses]cording to general common-law
contract principles without addsging the precise source of lawd” The “use of this general-law approach

may be because, in this circuit and others, the eaddnility of [a forum selection clause] is governed by
federal law.”1d. “But, as several circuits have explicitlycegnized, the question of enforceability is
analytically distinct from the issue of interpretatiolal”

Here, the Subcontract states: “Thisrd&gment shall be governed by the laf the State of Louisiana.” The
parties do not raise the issue of whether Louisiawaapplies when interpreting the Subcontract. “Under
Louisiana law, a contract is the law between plarties, and is read for its plain meaning.fe Liljeberg
Enterprises, Ing 304 F.3d 410, 439 (5th Cir. 2002) (quotMat'l Union Fire Ins. Co. of Pittsburgh, Pa. v.
Circle, Inc, 915 F.2d 986, 989 (5th Cir. 1990) (per curiam)). Sutton does not argue that this Court should
apply any law other than Louisiana law when interpreting the Subcontract. Moreover, the forum selection
clause is clear, and Sutton does not argue otherwise. Thus, this Court will give the Sutxdotuact
selection clause its plain meaning.

119Rec. Doc. 7-1 at 9-11.
120 Rec. Doc. 8 at 13-14.

121 Marinechance Shipping, Ltd. v. Sebastiab43 F.3d 216, 222 (5th Cir. 1998%ee also
Claimserviceprovider, Inc. v. SPaul Travelers Companies IndNo. 06-2475, 2006 WL 2989240, at *4
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to claims for breach of €éhcontract that contains the forum selection clatfsedeed, forum
selection clauses extending “to all disputes that ‘relate to’ or ‘are connected with’ the contract are
construed broadly!#?

For example, ilinter Ballard v. Belcher, Prendergast & Lapargeforum selection clause
provided the following: “Any actiorat law, suit in equity, or ber judicial proceeding for the
enforcement and/or breach of this contractamy provision thereof, sHabe instituted only in
the 19th Judicial District Cotiof the State of Louisiand?* The Fifth Circuitbroadly construed
the forum selection clause to includ®re than breach of contract claitd3Indeed, the Fifth
Circuit held that the plaintiff'sort theories fell within the scope of the forum selection clause—
despite the forum selection clause referring onlistots dealing with the enforcement or breach
of contract”—because the tort theories were in essence complaining about the defendant’s failure
to fulfill certain contractual obligation'g®

Similarly, in Carnival Cruise Lines, Inc. v. Shutéhe United States Supreme Court
considered a forum selection clause that pedithe following: “[A]ll disputes and matters
whatsoever arising under, in connentwith or incident to this @ntract shall be litigated, if at

all, in and before a Court loeat in the State of Floridd?” With language such as “in connection

(E.D. La. Oct. 18, 2006).

122 Ginter ex rel. Ballard v. Belcher, Prendergast & Lapoi86 F.3d 439, 445 (5th Cir. 2008).

123 pinnacle Interior Elements, Ltd. v. Panalpjrido. 3:09—CV-0430-G, 2010 WL 445927, at *5 (N.D.
Tex. Feb. 9, 2010) (quotirgennzoil Exploration and Production Company v. Ramco Energy Limié&d
F.3d 1061, 1067 (5th Cir. 1998)).

124 Ginter ex rel. Ballargd 536 F.3d at 445.

125 |d

126 Id

127 Carnival, 499 U.S. at 587-88.
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with” and “incident to this Contract,” the Supre@ourt deemed the forum selection clause broad
enough to cover claims for breach of contract and negligéfce.

In this case, the Court mustview the language of the Suba@tt’s forum selection clause
to determine whether Plaintiff's claims fall within the clause’s scope. The Subcontract’s forum
selection clause states:

This Agreement shall be governed by the tdithe State of Losiana. Subcontractor

[Sutton] submits to the venue and juridoino of the Eastern District Court of

Louisianal?®
Like the forum selection clauses@inter andCarnival, the Subcontract’s forum selection clause
is not limited to claims for breaadf contract. In fagtthe Subcontract’s forum section clause is
broader than the clauses iGinter and Carnival because it lacks ansestrictive language
whatsoever. The clauses@inter andCarnival were restricted to claims “in connection witf”
the contract or, alternatively,aiins involving “enforcement aral/ breach of this contract®
Here, the forum selection clause broadly statesS$ntton “submits to the venue and jurisdiction
of the Eastern District Court of Louisiang?Because the Subcontract’s forum selection clause
Is broader than the forum selection clause€annival and Ginter, the Subcontract’s forum
selection clause must, at minimum, include brezfatontract claims and tort claims relating to

the Subcontract. Therefore, even if Plaintiff's claims sound ih bohtract and tort, the claims

may nonetheless fall within the scope & Bubcontract’s forum selection clause.

1281d. at 587-89.

129Rec. Doc. 8-2 at 10.

130 Carnival, 499 U.S. at 587.

BlGinter ex rel. Ballard 536 F.3d at 445.

182 Rec. Doc. 8-2 at 10.
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In Count I, Plaintiff allege Sutton violated the Subcontraatd Virgin Isand lien law
capping the amount of constructiiens in particular contracts? Plaintiff alleges that under the
Subcontract “Sutton is entitleonly to receive payment for sts to ‘furnish labor, non-bulk
materials, and equipment’ as contemplated by the SubconttaBtgintiff also alleges Sutton is
owed only $159,165.95 for the cost labor and materiaf$® Plaintiff thus concludes the
Subcontract limits Sutton’s potential claims to $159,165*®®espite that limitation, Sutton
allegedly filed liens exceeding $1,600,000 in orderelmover expenses that do not involve the
cost of labor and materiald’

Plaintiff explicitly states tat “[t]he lien amounts filed by Sutton grossly exceed those limits
permitted under [Virgin Island law]” because the liens exceed the amounts to which Sutton is
entitled under the Subcontrdé®. Therefore, because Plaintiff'degations in Count | relate to
the Subcontract, Count lIewithin the scope of the Subcoatt’s broad forum selection clause.

In Count II, Plaintiff alleges “a genuine abdna fide dispute anan actual controversy
and disagreement [exists]theen Citadel and Sutton regarg the payment terms under the
Subcontracand the rights and remedies availaiflany, to Sutton for nonpayment® Count Il
concerns rights and remediesder the Subcontract and is clgaelated to the Subcontract.

Accordingly, Count Il easily fallsvithin the scope of the brddanguage in the Subcontract’s

133Rec. Doc. 1 at 11-12.
1341d. at 12.

135 Id

136 Id

137 Id

1381d. at 13.

139 Rec. Doc. Ht 14.
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forum selection clausé?®

In Count I, Plaintiff seeks to enjoin Suttommim “(1) initiating any legal action to foreclose
on the construction liens, (2) bringing suit agathe Bonds in place, and (3) placing additional
liens on EHRVI properties for which [Plaintif§ responsible underérMaster Subcontract?
The Court agrees with Plaintiff's assertighat these three requests derive from the
Subcontract?? Indeed, Plaintiff's request to enjoiSutton from “foreclosefing] on the
construction liens” entails the same liens thappttedly breach theubcontract. Moreover, the
Bonds in place are at issue only because Sutton allegedly has not been paid under the Subcontract.
Finally, Plaintiff's request to enjoin Suttorofn placing additional liensn properties for which
Plaintiff is responsible under énMaster Subcontract is réd@ to the Subcontract. The
Subcontract explicitly adoptshe Master Subcontract. Theved, Count IlI's request for
injunctive relief easily falls within the scope of the broad language in the Subcontract’s forum

selection claus&*?

140 sutton argues that Count Il seeks relief undeMhster Subcontract, which includes a forum selection
clause requiring disputes relating to the Master Subcontract to be litigated in the State in which the project
is located (here, the Virgin Islands) or Virginia. RBoc. 11 at 4. Sutton argu#se Subcontract adopts the
Master Subcontract and,ettefore, Plaintiff is bound by the MastSubcontract’s forum selection clause.

Id.

Sutton’s argument is not persuasive. The Subcontract includes a provision stating that the Subcontract
controls when in conflict with the Master Subcontract. Rec. Doc. 8-2 at 5. Under the Subcouttact, S
submitted to jurisdiction in the Eastern District of Louisiddaat 10. Yet, under #hMaster Subcontract,
disputes relating to the Master Subcontract must batiéeyin the Virgin Islands or Virginia. Rec. Doc. 7-

2 at 8. Here, Plaintiff's claimgvolve both the Master Subcontraad the Subcontract. Because the
Subcontract permits jurisdiction in the Eastern Distfctouisiana, and the Méer Subcontract permits
jurisdiction only in the Virgin Islands and Virginia, the two forum selection clauses are in conflict.
Consequently, the Subcontract’s forum selection clause controls.

141 Rec. Doc. Jat 16.
142Rec. Doc. 8 at 14.

143 Sutton argues that the Subcontraftisim selection clause “does rsiite that TJ Sutton consents to
venue and jurisdiction in this Court for any and all claims that may arise under the contract or the
performance of work under the contra@&ec. Doc. 11 at 4. Thereforgcording to Sutton, “there is nothing

in the provision that would place Bltton on notice that a court liouisiana may enjoin it from taking
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V. Conclusion

For the foregoing reasons, the Court finds laintiff has met itdurden of establishing
that this Court may exercise personal jurisditibver Sutton in the present matter and that venue
is appropriate in the Eastern Dist of Louisiana. Accordingly,

IT IS HEREBY ORDERED that the Sutton’s “Motion t®ismiss for Lack of Personal
Jurisdiction and Improper Venue” BENIED.

NEW ORLEANS, LOUISIANA |, this#th  day of November, 2019.

NANNETTE JOLIVETTE BROWN
CHIEF JUDGE
UNITED STATES DISTRICT COURT

action in the Virgin Islands to protect and preserve its righds.”

Sutton correctly states that the Subcontract’s fordatsen clause does not have language encompassing
“any and all claims that may arise under the @ttt But Sutton’s point hurts its own argument. The
Subcontract’s forum selection clause is broader thanovision limited to “any and all claims that may
arise under the contract” because it lacks the exagtfge mentioned by Sutton. Indeed, the Subcontract
simply states that Sutton “submits to the venue aristigtion of the Eastern District Court of Louisiana,”
which is not necessarily limited to claims involving the Subcontract. Yet the Court need not decide precisely
how broad the Subcontract’s clauseégause each claim, as demonstrateale, is at minimum related to

the Subcontract.

23



