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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

ADVANTA-STAR AUTOMOTIVE CIVIL ACTION
RESEARCH CORPORATION OF

AMERICA

VERSUS NO. 21-1174
SEARCH OPTICS, LLC, ET AL. SECTION: “G”

ORDER AND REASONS

In this litigation, Plaintiff Advanta-Star Automotive Research Corporation of America
(“Plaintiff”) alleges Defendants Search Optics, LLC and Search Optics USA, LLC (collectively,
“Defendants”) infringed Plaintiff’s copyrighted material.! Before the Court is Defendants’
“Motion to Dismiss for Lack of Personal Jurisdiction Pursuant to Federal Rule of Civil Procedure
12(b)(2).”? Having considered the motion, the memoranda in support and in opposition, the reply,
the record, and the applicable law, the Court grants the motion.

. Background

On June 16, 2021, Plaintiff filed a Complaint against Defendants in this Court.® According
to the Complaint, Plaintiff is a Louisiana corporation that “creates, publishes, and sells detailed

reviews, comparisons, and other original works of authorship related to automobiles and their
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features.” Plaintiff alleges that it licenses its materials under paid, written lease agreements.®

Plaintiff claims that in late 2011 or early 2012, it learned that Defendants “had reproduced
and distributed to its customers some of [Plaintiff]’s copyrighted content, all without [Plaintiff]’s
permission.”® According to Plaintiff, after confronting Defendants about the infringement, the
parties entered into a licensing agreement in April 2012, which was thereafter renewed in July
2013.7 Plaintiff claims that by late 2013, Defendants were in default of the agreement for failure
to pay fees, and were distributing certain of Plaintiff’s materials for which they had no license.®
Plaintiff’s claim that Defendants “acknowledged both its payment failure and its unauthorized use
of [Plaintiff]’s copyrighted work,” and agreed to pay its outstanding fees and cease infringement.®

Plaintiff alleges that in late 2019, it discovered that Defendants were involved in providing
services to car dealerships that were infringing on Plaintiff’s materials.'® Plaintiff claims that
Defendants told Plaintiff they were investigating the alleged infringement, but that Defendants
ceased communications in July 2020.1

On August 16, 2021, Defendants filed the instant “Motion to Dismiss for Lack of Personal

Jurisdiction Pursuant to Federal Rule of Civil Procedure 12(b)(2).”*? On August 30, 2021, Plaintiff
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filed an opposition to the instant motion.™* On September 20, 2021, Defendants filed a reply brief
in further support of the instant motion.*

II. Parties’ Arguments

A. Defendants’ Arguments in Support of the Motion to Dismiss

On August 16, 2021, Defendants filed the instant motion to dismiss for lack of personal
jurisdiction.'® Defendants argue that Plaintiff has not met its burden of establishing that this Court
has personal jurisdiction over Defendants.® Defendants claim that in the Complaint, Plaintiff’s
assertion of personal jurisdiction simply “parrots” Louisiana’s long-arm statute.!” Defendants
contend that Plaintiff has failed to provide any facts to establish personal jurisdiction in Louisiana
and thus, the Complaint “fails as a matter of law.”8

Furthermore, Defendants argue that this Court does not have personal jurisdiction over
Defendants.?® Defendants contend that the Court does not have specific personal jurisdiction
because Plaintiff’s claims do not arise out of Defendants’ forum-related contacts.?’ Defendants

highlight that all alleged acts of infringement took place in California and Illinois, and Defendants

have no places of business nor employees in Louisiana.?! Defendants further claim that this Court

13 Rec. Doc. 22.

14 Rec. Doc. 27.

15 Rec. Doc. 16.

16 Rec. Doc. 16-1 at 3.
17q.

181d. at 4.

19q.

21d. at 5.

2d.



does not have general personal jurisdiction over Defendants because Plaintiff has failed to plead
any facts, and “there are no facts to plead,” concerning Defendants’ contacts with Louisiana.??
Defendants contend that they do not have continuous or systematic contacts with Louisiana, do not
have a place of business in the state, have no employees residing in the state, and did not make any
sales or enter any contracts in Louisiana during the times relevant to this suit.?
B. Plaintiff’s Opposition to the Motion to Dismiss

In opposition, Plaintiff argues that Defendants have sufficient minimum contacts with the
State of Louisiana for this Court to exercise personal jurisdiction over Defendants.?* Plaintiff
points to various parts of the Complaint alleging that Defendants had contacts with Louisiana.?®

Specifically, Plaintiff asserts that it contacted Defendants regarding infringement of
Plaintiff’s copyright-protected content in 2011 or 2012, and Defendants admitted to the
infringement.?® Plaintiff avers that Defendants entered into more than one licensing agreement
with Plaintiff in 2012, and that Defendants were required to get approval from Plaintiff before
publication of the licensed content.?” Plaintiff asserts that it confronted Defendants about
nonpayment of their license fees and the unauthorized use of certain content.?®

Plaintiff further asserts that, in 2019, it discovered unauthorized copies of its content being
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used by dealerships, and sent demand letters to the dealerships.?® Plaintiff claims that Defendants’
counsel then emailed Plaintiff’s counsel about certain dealerships’ unauthorized use of its
content.3® Plaintiff further claims that Plaintiff and Defendants engaged in a “series of
communications by email and by phone” in which Defendants’ counsel said he would provide
information about the individual who had used Plaintiff’s content without authorization.3! Plaintiff
asserts that Defendants stopped communication with Plaintiff in January 2020.32 Furthermore,
Plaintiff claims that Defendants “specifically inserted [themselves] in this case when [they]
responded to Advanta-Star’s demand letters that were sent to two of [their] customers.”® Based
on these allegations, Plaintiff argues that Defendants have sufficient minimum contacts with
Louisiana.

Next, Plaintiff argues that these contacts are sufficiently linked to this cause of action to
establish specific personal jurisdiction over Defendants. Plaintiff argues that the lack of physical
presence in Louisiana is not determinative because “copyright infringement is a commercial tort
which can cause effects where the copyright owner resides.”®* Thus, Plaintiff argues that “there is
a nexus between activities directed at a forum state that give rise to copyright infringement causing

effects in that forum state.”®
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Furthermore, Plaintiff argues that its claims are related to Defendants contacts with
Louisiana because Defendants “purposefully settled its prior copyright infringement dispute with
Advanta-Star, a Louisiana company,” by entering into licensing agreements related to different
copyright-protected works that “were of the same nature, same purpose, and owned by the same
claimant” as the copyrights at issue in this case.®®

Finally, Plaintiffs assert that there is general personal jurisdiction over Defendants because
“Search Optics regularly does and solicits business in all fifty of the United States, including
Louisiana,”®” and that Defendants’ content “makes its way into all fifty state through its nationwide
partners.”38
C. Defendants’ Arguments in Further Support of the Motion

In the reply brief, Defendants argue again that Plaintiff has not established specific
jurisdiction over Defendants. First, Defendants argue that the prior copyright licensing agreements
cannot provide a basis for specific jurisdiction over Defendants.3® Those agreements, Defendants
assert, covered different copyrighted works and have since been terminated.*® Because those
licensing agreements are not at issue in this lawsuit, Defendants argue that “this case did not arise

out of” Defendants contacts with Louisiana.** Second, Defendants argue that Plaintiff’s location

in Louisiana does not provide a basis for specific jurisdiction.*? Defendants assert that “the fact
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that an ‘effect’ was allegedly felt in Louisiana is of no moment.”*? Third, Defendants contend that
they are not subject to specific jurisdiction simply because they responded to Plaintiff’s demand
letter.**

Defendants further contend that Plaintiff “does not meaningfully dispute that this Court
cannot properly exercise general personal jurisdiction over Defendants.”*> Defendants argue that
Plaintiff’s allegations regarding general jurisdiction based on Defendants’ content entering all fifty
states is “based solely on speculation.”® They assert that the “continuous and systematic contacts”
test is difficult to meet, and their “non-existent contacts with Louisiana certainly fall well short of
that standard.”*’

I11. Legal Standard

Federal Rule of Civil Procedure 12(b)(2) permits a court to dismiss a plaintiff’s claims
when the court does not have personal jurisdiction over a defendant.*® The party seeking to invoke
the power of the court “bears the burden of establishing jurisdiction, but need only present prima
facie evidence.”®® To determine whether a prima facie case exists, a district court accepts
“uncontroverted allegations in the complaint” as true and resolves “any factual disputes” in favor

of the party seeking to invoke the court’s jurisdiction.>
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In diversity cases under 28 U.S.C. § 1332, “the exercise of personal jurisdiction over a non-
resident defendant must comport with both federal constitutional due process requirements and the
long-arm statute of the state in which the district court is located.”™ The Louisiana long-arm statute
confers jurisdiction to the limits of due process.>® Thus, because Louisiana’s long-arm statute
confers jurisdiction to the limits of due process, a federal court must determine only whether
subjecting the defendant to suit in Louisiana comports with the Due Process Clause.>

Due process permits the exercise of personal jurisdiction over a nonresident defendant
when (1) the defendant “purposefully availed himself of the benefits and protections of the forum
state by establishing ‘minimum contacts’ with the forum state”®* and (2) the court’s exercise of
personal jurisdiction does not “offend traditional notions of fair play and substantial justice.”*® The
“minimum contacts” analysis “may result in either specific or general jurisdiction.”® “General
jurisdiction may be asserted when a defendant’s contacts with the forum state are substantial and
‘continuous and systematic’ but unrelated to the instant cause of action.”®” On the other hand,
specific jurisdiction may be asserted when the non-resident defendant has “purposefully directed

its activities at the forum state and the litigation results from alleged injuries that arise out of or
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relate to those activities.”®®

IV. Analysis

In the instant motion, Defendants argue that Plaintiff’s claims must be dismissed because
this Court does not have (A) general personal jurisdiction or (B) specific personal jurisdiction over
Defendants.>® The Court addresses each argument in turn.
A. Whether there is General Personal Jurisdiction over Defendants in Louisiana

“General jurisdiction...extends to ‘any and all claims’ brought against a defendant,” and
those claims “need not relate to the forum State or the defendant’s activity there.”®® General
jurisdiction over a defendant exists only when the defendants “affiliations with the State are so
‘continuous and systematic’ as to render them essentially at home in the forum state.”®! “With
respect to a corporation, the place of incorporation and principal place of business are
‘paradig[m]...bases for general jurisdiction.’”®? The Fifth Circuit has noted that it is “incredibly

difficult to establish general jurisdiction” in a different forum.®?
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Defendants assert that they have not had continuous and systematic contacts with
Louisiana, preventing the exercise of general personal jurisdiction in this case.®* In response,
Plaintiff contends that this Court has general personal jurisdiction over Defendants because
“Search Optics regularly does and solicits business in all fifty of the United States, including
Louisiana.”® Plaintiff further offers the following information from Defendants’ website in
support of its claim of general jurisdiction:

a) “Search Optics maintains offices in Michigan and California, and also
outside the United States in Canada, Ireland, and Brazil.”

b) “Search Optic[s’] website advertises that ‘[w]ith over 20 years of
experience, Search Optics has reviewed the digital marketing strategy for
thousands of businesses.’”

c) “Search Optics advertises services in the ‘mid-Atlantic and Southern states’
and includes a case study for a restaurant customer that has 500+ locations
nationwide.””

d) “Search Optics advertises that it works with well-known automotive brands
to develop digital marketing strategies in ‘national network[s]’ of car
dealerships.”

e) “Search Optics advertises that, as of its twentieth anniversary in 2018, it was
a ‘leader in global digital marketing’ and had a ‘client base of over 3,000
customers worldwide’ including North America.” %

The Court finds that these allegations are insufficient to support general personal
jurisdiction over Defendants. Plaintiff has not demonstrated that Defendants’ contacts with
Louisiana are so “‘continuous and systematic’ as to render them essentially at home” in the State.5’

Plaintiff does not allege that Louisiana is Defendants’ principal place of business or state of
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incorporation. To the contrary, the Complaint states that Search Optics, LLC is “a business
organized in and under the laws of the State of Delaware, with its registered office in Wayne
County, Michigan.”®® Similarly, the Complaint states that Search Optics USA, LLC, is “a business
organized in and under the laws of the State of Delaware, with its registered office in Oakland
County, Michigan.”®® Because Plaintiff does not assert that Louisiana is either Defendants’
principal place of business or state of incorporation, it will be “incredibly difficult to establish
general jurisdiction” over Defendants in Louisiana.”

In Daimler AG v. Bauman, the Supreme Court left open the possibility that “in an
exceptional case . . . a corporation’s operations in a forum other than its formal place of
incorporation or principal place of business may be so substantial and of such a nature as to render
the corporation at home in that State.”’* This is plainly not such an “exceptional case.” Plaintiff
argues that Defendants are subject to general personal jurisdiction because they “regularly do[]
and solicit[] business in all fifty of the United States, including Louisiana.”’? The statements from
Defendants’ website that Plaintiff cites similarly suggest that Defendants operate nationwide.”
However, the fact that Defendants may operate in all fifty states is insufficient to make this the
kind of “exceptional case” contemplated by Daimler. The Court in Daimler rejected the idea that

a company’s nationwide operations could be sufficient to establish general personal jurisdiction in
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a state other than the principal place of business or state of incorporation.”® As the Supreme Court
explained, “[a] corporation that operates in many places can scarcely be deemed at home in all of
them.””™ Such a theory of general jurisdiction would not “permit out-of-state defendants ‘to
structure their primary conduct with some minimum assurance as to where that conduct will and
will not render them liable to suit.”””’® Therefore, Plaintiff’s allegations suggesting that Defendants
operate nationwide are insufficient to establish general personal jurisdiction over them in
Louisiana.
B. Whether there is Specific Personal Jurisdiction over Defendants in Louisiana

For a court to exercise specific jurisdiction over a defendant, the defendant must engage in
“some act by which [it] purposefully avails itself of the privilege of conducting activities within
the forum state.”’’ The act must be “the defendant’s own choice and not ‘random, isolated, or
fortuitous.””’® Furthermore, the plaintiff’s claims in the lawsuit must “aris[e] out of or relat[e] to
the defendant’s contacts with the forum.”’® In other words, “there must be ‘an affiliation between
the forum and the underlying controversy.”’® The Fifth Circuit evaluates these principles using a
three-part test:

First, to evaluate minimum contacts, we ask if the defendant “purposely directed its
activities toward the forum state or purposefully availed itself of the privileges of
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9 Bristol-Myers Squibb Co. v. Super. Ct. of Cal., 137 S. Ct. 1773, 1780 (2017) (alterations in original).
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80 1d. (quoting Goodyear, 564 U.S. at 919).

12



conducting activities there.” Second, we ask if the case “arises out of or results from

the defendant’s forum-related contacts.” Third, we ask if “the exercise of personal

jurisdiction is fair and reasonable.” If we answer all three questions in the

affirmative, personal jurisdiction over the out-of-state defendant satisfies due
process.8!

Defendants argue only that the second step is not met.8? Defendants argue that Plaintiff’s
claims involve cases of infringement in California and Illinois, and therefore do not arise out of
Defendants’ contacts with Louisiana.®® Plaintiff argues that the claims do arise out of Defendants’
contacts with Louisiana because “there is a nexus between activities directed at a forum state that
give rise to copyright infringement causing effects in that forum state.”®*

Plaintiff argues that specific jurisdiction is proper based on the ‘effects’ of Defendants’
copyright infringement that were felt in Louisiana.®> However, this argument is unavailing. The
Fifth Circuit has stressed that specific jurisdiction is improper for “an intentional tort [claim] where
the only jurisdictional basis is the alleged harm to a [forum] resident.”®® As the Court will explain,
Plaintiff’s argument that the claim at issue arises out of Defendants’ contacts with Louisiana based
on the “effects” that were felt in the state rests on a misunderstanding of the law set forth in the

seminal case of Calder v. Jones.?’

In Calder, a California resident brought a libel suit in California against two employees of
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8 Rec. Doc. 16-1 at 5.

8 d.

8 Rec. Doc. 22 at 8.

8 1d. (citing Conwill v. Greenberg Traurig, L.L.P., No. 09-4365, 2009 WL 5178310, at *3 (E.D. La. Dec.
22, 2009) (Africk, J.) and Johnson v. Tuff N Rumble Mgmt., Inc., No. 99-1374, 1999 WL 1201891, at *4
(E.D. La. Dec. 15, 1999) (Vance, J.)).
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the National Inquirer, both of whom were Florida residents, who had written and edited a story
about the plaintiff.%® Although the story was written in Florida, the Supreme Court noted that the

3

National Inquirer had its largest circulation in California, that the article “was drawn from

29 ¢¢

California sources,” “concerned the California activities of a California resident,” and “the brunt
of the harm ... was suffered in California.”® Because California was “the focal point both of the
story and of the harm suffered,” and the defendants’ conduct was “intentionally directed at a
California resident,” the Court held that personal jurisdiction over the defendants in California was
proper “based on the ‘effects’ of [the defendants’] Florida conduct in California.”*® That California
was the “focal point” and the target of Defendants’ conduct was crucial to the Supreme Court’s
holding. Elaborating on the Calder “effects” test, the Fifth Circuit has explained that injury in the
forum alone is not sufficient to confer jurisdiction, “absent the direction of specific acts toward the
forum.”%

Considering these principles, Plaintiff cannot demonstrate that the claims at issue in this

case arise out of conduct that Defendants directed at Louisiana. The Complaint alleges that

Defendants infringed on Plaintiff’s copyright in llinois and California.®? Even accepting
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defendants’ action in the scheme of purposeful availment.”); Panda Brandywine Corp. v. Potomac Elec. Power Co.,
253 F.3d 865, 869 (5th Cir. 2001) (explaining that specific jurisdiction requires a defendant to “‘purposefully direct[]’
[their] efforts toward the forum State residents”); Southmark Corp. v. Life Investors, Inc., 851 F.2d 763, 774 (5th Cir.
1988) (finding that there was no specific jurisdiction under Calder because “nothing in the record indicates that [the
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92 Rec. Doc. 1 at 5-6.

14



Plaintiff’s allegations as true, it cannot be said that Defendants’ infringement of copyrights in
Illinois and California was “directed” at Louisiana. Unlike in Calder, where the defendants’ article
was written about a resident of the forum and distributed widely in the forum, Defendants here
have not engaged in any activity connected with these claims that targets Louisiana. Defendants
only connection to Louisiana related to this case is that Plaintiff is based there. As the Fifth Circuit
has explained, however, “the plaintiff’s residence in the forum, and suffering of harm there, will
not alone support jurisdiction under Calder.”® Therefore, the Court cannot exercise specific
jurisdiction over Defendants based on the “effects” of the conduct at issue in this case.

Plaintiff further argues that the claim arises out of Defendants’ contacts with Louisiana
based on Defendants’ prior dealings with Plaintiff.** The Court disagrees. The Complaint alleges
that in 2012 and 2013, the parties entered into several licensing agreements for the use of Plaintiff’s
copyrighted work.®® The Complaint further alleges that those licenses were terminated.®® Although
Plaintiff argues that the prior copyrights covered by the licensing agreement “were of the same
nature, same purpose, and owned by the same claimant™®’ as the copyrights at issue here, this case
involves different copyrighted materials that were infringed in different states, years after the
parties’ terminated the prior licensing agreement. The claims at issue here, therefore, do not “arise

out of or relate to” Defendants’ contacts with Louisiana.®® Therefore, the Court lacks specific
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personal jurisdiction over Defendants.

To the extent that Plaintiff argues that specific jurisdiction is proper because Defendants
“specifically inserted [themselves] in this case when [they] responded to Advanta-Star’s demand
letters,”®® the Court disagrees. As the Court has discussed, Defendants’ contacts “must be the
defendant’s own choice and not ‘random, isolated, or fortuitous.””’!%’ Defendants must have
engaged in “some act by which [they] purposefully avail[ed] [themselves] of the privilege of
conducting activities within the forum state.”* The Court finds that Defendants have not done so
simply by responding to letters about two instances of alleged copyright infringement that occurred
outside the forum. To hold otherwise would permit jurisdiction over Defendants based on “nothing
but ‘the mere fortuity that [the plaintiff] happens to be a resident of the forum.””’1%2 Therefore,
Defendants’ response to Plaintiff’s demand letters are insufficient to establish personal jurisdiction
over Defendants.

V. Conclusion

For the foregoing reasons, the Court finds that Plaintiff has not met its burden of establishing
that this Court may exercise either specific or general personal jurisdiction over Defendants in the
present matter. Accordingly,

IT IS HEREBY ORDERED that Defendants’ “Motion to Dismiss for Lack of Personal
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F.2d 1145, 1147 (5th Cir. 1985). See also Moncrief Oil Intern. Inc. v. OAO Gazprom, 481 F.3d 309 (2009) (“An
exchange of communications in the course of developing and carrying out a contract [] does not, by itself, constitute
the required purposeful availment.”); Stuart v. Spademan, 772 F.2d 1185, 1194 (5th Cir. 1985) (“[ W]e have held that
an exchange of communications between a resident and a nonresident in developing a contract is insufficient of itself
to be characterized as purposeful activity invoking the benefits and protection of the forum state’s laws.”).
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Jurisdiction Pursuant to Federal Rule of Civil Procedure 12(b)(2)1%® is GRANTED and Plaintiff’s
claims are DISMISSED WITHOUT PREJUDICE for lack of personal jurisdiction.

NEW ORLEANS, LOUISIANA, this 27th day of October, 2021.

NANNETTE JOLTVETTE BROWN
CHIEF JUDGE
UNITED STATES DISTRICT COURT

103 Rec. Doc. 16.

17



