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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA

KEVAN BRUMFIELD

CIVIL ACTION
VERSUS

NO. 04787-JJBCN
BURL CAIN, Warden,
Louisiana State Penitentiary

RULING ON PETITION FOR WRIT OF HABEAS CORPUS

Before the Court i&evan Brumfields petition for a writ of habeas corpiiked against
Burl Cain, the warden of the Louisiana State Penitentiary in Angola, LoaisiBrumfieldasks
this Court to declare hirfmentally retarded and ineligible for the death penattgerAtkinsyv.
Virginia, 536 U.S. 304 (2002) (Docs. 111, 12). His petitionis opposedby the State of
Louisiana (Doc. 118). The Courtheld an Atkins' evidentiary hearing on the issue of
petitioner's mental retardati®on Juy 12-16 and August-&, 2010.

l.

Peitioner Kevan Brumfield was convicted Louisiana state coudf the 1993murderof
a Baton Rougeolice officerand sentenced to death by a jury in 198te v. BrumfieldNo. 1-
93-865 (19th Judicial District Court, East Baton Rouge Parish, Louisi@nepn, J.) The
Louisiana Supreme Court affirmed his conviction on direct apiate v. Brumfield737 So.2d
660 (La. 1998). The United States Supreme Court denied his petition for a writ of certiorari.

Brumfield v. Louisiana526 U.S. 1025 (1999).

! Atkins hearings assess evidence of a person’s intellectual functioning, adapliveaskl personal history to
determine whether the person is mentally retarded.

2 The term “mental retardation” has léai out of favor with clinical psychologistsome ofwhom now prefer the
term “intellectual disability However, because the relevant statuied precedents speak in terms of mental
retardationthe Courtdoes so as wellSee State WoreyWilliams 831 So. 2d 835, 838.2 (La. 2002)superseded
by statutein part by La. C.Cr.P.art. 905.5.1(describing the court’s deference to existing terms in the mplv
forensic psychology field).
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Brumfield is in the custody of the State of Louisiana by virtue of his incarceration at the
Louisiana State Penitentiary in Angola. In 2000 fited for posteonviction relief in Louigana
state courtalleging among other things thia¢ has was inglible for execution by reason of
insanityand mental incompetencyState of Louisiana ex rel. Brumfield v. Caho. 1:93-865
(29th Judicial District Court, East Baton Rouge Parisjuisiang. Brumfield's petitionrelied
on evidence submitted at his samcing hearing (SeePost-Conviction Petition, Vol. PC).

On June 16, 2003yithin a year of the date the Supreme Court barred executing mentally
retarded persons in its 200&tkins decision, Brumfield amended his statgost-conviction
petition, asséing an Atkinsclaim for the first time. (Amended PosConviction Petition, Vol.
PC). The State filed an answer, arguing that the evidence from the penalty phlaserafion
which Brumfieldrelied was insufficient tcstate gorima faciecase necessato trigger anAtkins
evidentiary hearing. (Answer to Amended Petitigal. PC,pp. 1:6). On September 23, 2003,
Brumfield replied to the State’s answer, contending the State’s responsgeriging an
evidentiary hearing did not comport with precede(Brumfield’s Reply to State’s Answer to
Amended Petition, Vol. PC, pp. 1-2).

The statehabeascourt taskedwith assessing Brumfield’s pesbnviction petition denied
him an evidentiary hearing on tAgkinsissue. (Transcript of State Pe§lonvictionHearing on
October 23, 2003yol. PC, p. 2) (Anderson, J)) In so doingthe state habeas coumtooted
Brumfield’s pendingrequests fofunding to develop hi&tkinsclaim. (Seelnitial State Court
Petition for PostConviction ReliefVol. PC, 11 32(p) 36-37 (describing lack of funds to retain

experts to conduct neurological exantioas of Brumfield; Expedited Motion for Order on

% The entirety of the state court record (Doc. 3) is availablg inhard paper form. The trial on the guilt and
sentencing phase is catalogued in 16 volumes (citegl@s;Vol. IV,” etc.). Several supplementary volumes detail
the docket activity prior to and after trial. Finally, a poshviction volume (cite@s “Vol. PC”) contains the record
from Brumfield’s state habeas proceedings.
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Petition for PosConviction Relief, Vol. PC, 11-3; Amended State Court Petition for Post
Conviction ReliefVol. PC,1110405) (seeking funds to retain experts for evaluating Brumfield
in variety of areas)Reply to State’s Answer to Amended PetitiMgl. PC, I 10 (reiterating
need for expert fundiny At the same hearingheé state trial court summarily denied
Brumfield’'s petition in its entirety (Transcript of State Poslonviction Hearing on Oct. 23,
2003, Vol. PC, pp. %:16). The Louisiana Supreme Court likewise denied review ofsthte
habeas judge’ailings. State ex rel. Brumfield v. CqiB85 So.2d 580 (La. 2004).

On November 4, 2004, petitionBmely filed his petition for a writof habeas corpus in
this Court. (Doc. 1). On November 1, 2007, petitioner amended his petition after finally
receiving funding to develop certain of his habeas claims foif raligluding hisAtkinsclaim.
(SeeDoc. 30, pp. 16 (recounting the various failures of the Louisiana Indigent Defense
Assistance Board, Brumfield’s previous counsel, to provide adequate fuadingcognized by
the Louisiana Supreme Court Btate ex el. Williams v. State888 So.2d 792 (La. 2004)
Following answers by the State, the magistrate judge issued a report amineswlation that
Brumfield’s habeas petition be denied in full except to the extetitBrumfieldwasentitled to
an evidentianhearing on hig\tkinsclaim. (Doc. 37).

Following objectiorby the State and oral argumemt the issue, this Couapproved and
adopted the magistrajadges report and recommendation in full. (Doc. 43). The Court then
held its Atkins evidentiaryhearing from July 126 and August -3}, 2010. Petitioner filed his
post-hearing brief (Doc. 111), the State filed its opposition brief (Doc. 118) editidmer filed a

reply brief (Doc. 121) on November 21, 2011, which submitted the matter to this Court.



.

Despitehaving already heldn evidentiary hearing on petitioneAskinsclaim, the State
assertsnewly-decided cases of the Supreme Caifrthe United Stateand theUnited States
Court of Appeals for the Fifth Circultave changed the laand alteed the propriety of that
action Because such a claim, if true, would precluekching the merits of petitionerAtkins
claim, the Court proceeds to address this matifdre Court will treat the State’s briefing on the
issue as a motion for reconsidgon in light of the newlyssued decisions.

A. The Magistrate Judge’s Report and Recommemaddopted by This Court

The magistrate judge’s report and recommendation (Doc. 37) outlined the reasons for
granting petitioner am\tkins hearing. Because Bmnfield’s sentence prdatedAtkinsand his
posteonviction application in state court relied on evidence introduced at Brumfield’s
sentencing hearing, the magistrate judge assessed that evidence and dgriéwedstdate habeas
judge that Brumfield failedo meet his burden of presenting sufficient facts to put his mental
retardation at issue. (Doc. 37, p. 20). Furthermbeemagistrate judge, citigorris v. Dretke
413 F.3d 484 (5th Cir. 200%Yaised but did not decide whettibe newlypresented evidence of
mental retardation in Brumfield’ federal habeas petitidimerely supplemem’d’ rather than
“fundamentally altezd’ his mental retardatioelaim under the exhaustion requirementd. pp.
22-31). Instead, theeportconcluded that petitionerfailure to adequately develop la&ims in
state court resulted from the state court’s refusal to grant him funds to devp&ptestimony
necessary to substantiate Wtkinsclaim. (d. pp. 3032). The magistrate judge found that

Brumfield’s diligence in consistently pressing Witkinsclaim in the state habeas court, coupled

* See also Moore v. Quarterma#91 F.3d 213 (5th Cir. 2007kKunkle v. Dretke352 F.3d 980 (5th Cir. 2003);
Anderson v. Johnsor838 F.3d 382 (5th Cir. 2003Rowhitt v. Johnson230 F.3d 733 (5th Cir. 2000) (cases
determining whether evidence in a federal habeas petition “fundamentally "alberémerely supplemented” a
claim from state habeas proceedings for purposes of AEDPA’s exhawsfigrement).
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with the state court ignoring his multiplequests for funding for expert assistance in developing
his claim, satisfied the cause and prejudest (Id.). Moreover, beazse the magistrate judge
found the additional evidence contained in Brumfield’'s amended federal habetisn peti
constituteda prima facieshowing undeAtking the report recommended this Court conduct an
evidentiary hearing.Id. p. 32).

The Stateobjected to the report’s conclusion that an evidentiary hearing was warranted.
(Doc. 38). It first argued that undéoore v. Quarterman491 F.3d 213 (5th Cir. 2007),
Brumfield’s newlypresented evidence of mental retardation “fundamentally alteredtkirss
claim, rendering it unexhaustédThe State also arguetiat since Brumfield failed to make a
reasonable showing of mental retardation to the state habeas court, ityéotedl he failed to
present grima faciecase as required by Louisiana lamhich is entitled to a presumption of
correctnes§. The Court held oral argument on the matagreed with the magistrate judge
(Minute Entry for June 30, 2008, Doc. 42), and issued a ruling adopting the report as its decision
(Doc. 43).

B. Legal Prerequisites to a Federal Habeas Hearing

Federal habeas law precludes federal courts fromadjdicating a claim that was
adjudicated on the merits in state court unless the state court decision wa@d gittwertrary to,

or involved an unreasonable applicatiaf, clearly established Federal law, as determined by the

® Unexhausted claims, like procedurally defaulted claims, may nonethmesxcused and thus properly raised in a
federal habeas petition if the petitioner “can demonstrate cause ... and actuaterejitbore, 491 F.3d aR20
(quotingMartinez v. Johnsar255 F.3d 229, 239 (BtCir. 2001)).

® Crucially, the State did not attempt to justify the state habeas coaiftisefto consider Brumfield’s funding
requests, nor did it attempt to show that Brumfield did not meet#luse and prejudice testSegObjection to
Report, Doc.38). As the standard notice attached to the report and received by the Stat{tfieesilure of a
party to file written objections to the proposed findings, conclusions,emanmendation contained in a Magistrate
Judge’s Report and Recommendatianshall bar that party, except upon grounds of plain error, from attacki
appeal the unobjected proposed factual findings and legal conclusions of the Matgsftudge that have been
accepted by the District Court.” (Magistrate Judge’s Report, Bocp. 1 (citing 28 U.S.C. § 636(b)(1)))The
parties therefore agree that, for purposes of 28 U.S.C. § 2254(e)(2)iddunas satisfied that test, and the Court
agrees.
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Supreme Court of the United Stagtesr (2) “resulted in a decision that was based on an
unreasonable determination of the facts in light of the evidence presented in thedbtat
proceeding.”28 U.S.C. § 2254(d). Even a state court adjudication found incorrect under federal
standards does not necessarily suffice intmmgehis statutory standard; the state court action
must also be objectively unreasonable such thatnfaided jurists wouldagree on the
impropriety of the state court decisioflarrington v. Richter-- U.S.--, 131 S.Ct. 770, 7886
(2011). In all inquiries under § 2254(d), federal review is confined to the record beforat¢he st
court. Cullen v. Pinholster-- U.S.--, 131 S.Ct. 1388, 1398 (201 Richter, 131 S.Ct. at 785.

State court factual determinations are presumed correct unless a petvierames that
presumption by clear and convincing evidence. 28 U.S.C. § 2254(e)(1). The ynbtepleen
§ 2254(d)(2)and (e)() has been the subject of much spilled ink, but the Supreme Court has not
definitely decided the issue.It has, however, made clear that the two inquiries do not merge.
Miller-El v. Cockrel) 537 U.S. 322 (2003).

A habeas applicant who “failed to develop the factual basis of a claim in Stetercay
nevertheless obtain an evidentiary hearing on the claim if “a factual predicatédjncdunave
been previously discovered through the exercise of due diligence.” 28 U.S.C. 8§
2254(e)(2)(A)(ii)). This factual profferas a preequisite to a hearingnust “be sufficient to
establish by clear and convincing evidence that but for constitutional error,asonable
factfinder would have found the applicant guilty of the underlying offense.” 28 U.S.C. §

2254(e)(2)(B);see also Micha@lWilliams v. Taylor 529 U.S. 420, 432 (2000) (“Under ... §

" See Valdez v. Cockrel74 F.3d 941, 95In. 17(5th Cir. 2001) folding that§ 2254(e)(1)’s presumption of
correctnesspplies to particular factual findingghich a petitioner must overcome by clear and convincing evidence
as to that particular factual findirmyt thatthe standard i@ 2254(d)(2) applies to the overall state court decision in
light of the facts it finds).

8 The Court cites the petitioner’s first name from that case for twabnsa (1) to distinguish the case frdmrry
Williams v. Taylor 529 U.S.362 (2000), another U.S. Supreme Court case decided the sameaner(2) to
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2254(e)(2), a failure to develop the factual basis of a claim is not estahlistess there is lack
of diligence, or some greater fault, attributable to th&oper or the prisoner’s counsel.”). Thus,
the “cause and prejudice” inquiry of 8 2254(e)(2) only attaches to claims that have been
procedurally defaulted, not claims decided on the meiitschael Williams, 529 U.S. at 434
(rejecting a reading of 8§ 2254(e)(2) that would encompass diligpatgued claims that
remained factually undeveloped due to the fault of another party or the couetfunttamental
“distinction between a prisoner who is at fault and one who is nbtdt 435, is the line which
determines whether a “cause and prejudice” inquiry is necessary under 8§ 2254ei
diligence marks the touchstone for determining whether an undeveloped factual tandsd s
attributable to the prisoner’s “failure” to pursue id, at 434 (“[T[he ogning clause of §
2254(e)(2) codifies [the previously recognized] threshold standard of diligetice

Traditional analysis in the Fifth Circuibund that a person who neither had their claims
decided on the merits nor who procedurally defaulted thrthghown lack of diligence needed
only to satisfy Rule 8 of the Federal Rules Governing Section 2254 ,Gase®.g., Guidry v.
Dretke 397 F.3d 306, 328th Cir. 2005) and preAEDPA case lawsee, e.g., Townsend v.
Sain 372 U.S. 2931963), to recefe a federal hearing. Howeveret@uidry decisionhasbeen
abrogated by the Supreme Court’s recent clarification of the interplay of 88 22&4{d)
2254¢e)(2) inPinholsteras recognized iMcCamey v. Epps658 F.3d 491, 497, n. 1 (5th Cir.
2011). The pecise contours of when an evidentiary hearing magrheted have become less
clear, butthe general trend has diminished the vitality of gthe AEDPA Townsendactors and
emphasized the rarity in which federal hearings should ocBee, e.g., McCameg58 F.3d

491.

distinguish the case from the other tWblliams cases cited in this opinion that come from the Louisiana Supreme
Court: State v. CoreWilliams, 831 So.2d 835 (La. 2002) aBthate v. Shedrawilliams, 22 So0.3d 867 (La. 2009).
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While Michael Williamshas not been overruled, its explicit holding that 8§ 2254(e)(2)
only applies to petitioners who did not diligently attempt to factually developdla@ms in state
court must be evaluated in light Bfnholstefs murky statements regarding the interaction of §
2254(d) and 8§ 2254(e)(2). Textually, the provisions seem to apply only in mutuallyiexclus
situations,asMichael Williams pointed oututlately the Supreme Court seems to have implied
that the “cause anprejudice” standard codified in § 2254(e)(2) nonetheless may apply even to
claims that have already met one of the § 2254(d) stand&eks.Pinholsterl31 S.Ct. at 1401
(“Section 2254(e)(2) continues to have force where 8 2254(d)(1) does not bar federas
relief.... At a minimum, therefore, § 2254(e)(2) still restricts the discretion of fedebedalsa
courts to consider new evidence when deciding claims that were not agjddecathe merits in
state court.” (citation omitted))d. at 1412 (Breyer, J., concurring in part and dissenting in part)
(“[Section] 2254(d)(1) does not leave AEDPA'’s hearing section, 8 2254(e), without work to
do.... If the federal habeas court finds that the statet decision fails (d)’s test (or if (d) does
not apply), theran (e) hearing may be needed.See alsd&chriro v. Landrigan550 U.S. 465,

468 (2007) (“In cases where an applicant for federal habeas relief is not barred formglan
evidentiary hearing by 28 U.S.C. § 2254(e)(2), the decision to grant sucrmiaghests in the
discretion of the district cour)."and Murphy v. Johnser205 F.3d 809, 815 (5th Cir. 2005)
(holding that cases which do not present procedural defaults do not fall under 8§ 225#4¢)(2) a
thus the propriety of granting a federal heariaggoverned by prdEDPA jurisprudence).
While Michael Williamsiis still good law and thus it appears that 88 2254(d) and (e)(2) govern
different situationseven inPinholstets wake a federal hearing may in any evdrg granted

under § 2254(e) whenehraditional “cause and prejudice” factors have beer’met.

° To reiterate the State did not object to the magistrate judge’s findings and concliesianding Brumfield’s
satisfaction of the cause and prejudice test under 8 2254(@gRig reanalysis of that issugnnecessary
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Either way, the first level of inquiry requires a determination of whether theiart’s
disposition of Brumfield'sAtkinsclaim rested on a state procedural gredmehich would then
trigger the “cause and prejudice” inquiry of 8 2254(e)thpat the State does not contest
Brumfield satisfies—or was made on the merits, which would present a straightforward
assessment under § 2254(d).

The totality of the state habeas court’s analysis of Brudi§iétkinsclaim is as follows:

[T]here are several issues we need to take up. | guess the biggest one we need to
address is the claims of mental retardation Atkins and whether or not the
defendant is entitled to a hearing to determine that issud,v@nctad the cases

that were cited and also both sides’ arguments, and ewtkiimsit is clear that
everybody that’s facing the death penalty is not entitled #tlinshearing.

The cases say that that's to be taken up on alasase method, aritie burden

of proving that that is an issue that needs to be addressed is on the defendant here.
I've looked at the application, the response, the record, portions of the transcript
on that issue, and the evidence presented, including Dr. Bolter's testimony, Dr.
Guinn’s testimony, which refers to and discusses Dr. Jordan’s report, and based
on those, since this issuethere was a lot of testimony by all of those in Dr.
Jordan’s report. Dr. Bolter iparticular found he had an 1Q of oveor 75. Dr.

Jadan actually came up with a little bit higher 1Q. | do not think that the
defendant has demonstrated impairment based on the record in adaptive skills.
The doctor testified that he did have an -&oitial personality or sociopath, and
explained it as sneone with no conscience, and the defendant hasn't carried his
burden placing the claim of mental retardation at issue. Therefone, hdi is not
entitled to that hearing based on all of those things that | just set out.

Transcript of Post-Conviction Hearing of Oct. 23, 2003, Vol. PC, pp. 3-4.

In the absence of any cited procedural grounds, the Supreme Court has direcéd feder
habeas courts to presume the issue was resolved on the nfidalger, 131 S.Ct. at 784-85
Clearly, there is no reason to conclude this was merely a procedural defaelstale habeas
judge’s discussion hinges on Brumfield's lack of evidence to establmima faciecase of

mental retardation on the adaptive skills prong of thedefhedin Louisiana law The deral



of the Atkinshearing by the statgost-convictioncourt was a determination on the merits which
is reviewed under § 2254(d).
C. The State Court Made a Merits Decision on Brumfield®&kins Claim by

Unreasonably Applying Clearly Established Supreme Coudcedent Thereby
Violating Section 2254(d)(1).

Normally, federal habeas courts owe substantial deference under AEDRa#et@aurt
factual findings. 28 U.S.C. 8§ 2254(e)(1). However, when a state court unreasonaigy appl
federal law as an antecedei a factual determination of a defendant’s claim, no AEDPA
deference is due the state court’s factual determinatiRametti v. Quarterman551 U.S. 930,
953 (2007) (holding that a state court’s failure to hold an evidentiary hearing when gulesent
with a substantial showing of incompetency deprived defendant of due process and thus
unreasonably applied clearly established federal law). In this case, the aiates judge’s
refusal to grant an evidentiary hearing based on Brumfield’s failure to presgmma facie
claim of mental retardation (whian the whole may be a mixed question of fact and law but, for
purposes of this case, will be presumed a purely factual inquiry) rested on an unreasonable
application of clearly established Supreme Coust, lvhich deprives the state habeas court’s
determination of AEDPA deferenc&ee Wiley v. Epp$25 F.3d 199, 207 (5th Cir. 2010).

In Wiley, the Fifth Circuit found that when a petitioner presentsima faciecase of
mental retardation but is nevertheless denied a state court hearing on thénésstegetcourt’s
determination of the mental retardation issue does not deserve deferencihe#dEDPA. 625
F.3d at 207. The Fifth Circuit noted thatkins “was decided against the backdrop of the
Supeme Court’s and lower court's due process jurisprudencéd’ (quoting Rivera v.
Quarterman 505 F.3d 349, 358 (5th Cir. 2007) This jurisprudence includedrord v.

Wainwright 477 U.S. 399 (1986), which required a hearing in accord with fundamentesiair
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and procedural due process for defendants making a showing of inddnitgiveraheld that a
prima facieshowing of mental retardation in state court requires it to provide a fulland f
evidentiary hearing. 505 F.3d at 358. Using these tezings,Wiley set out a framework for
analysis: a federal habeas court must decidepiiraa faciecase of mental retardation under
state law (pursuant tatking was presented to the state court, which triggers the requirement for
a full evidentiary heang. 625 F.3d at 207. If the petitioner did so but did not receive a hearing,
the state court acted unreasonably in light of clearly established federal davorsequently
loses AEDPA deferencdd. at 207-08.

Brumfield presents an even strongeseéordenying AEDPA deference than was found
in Riveraor Wiley. Here, the state court denied Brumfielken theopportunityto develop his
prima faciecase. The state habeas court ignored at feastlear pleas for funding to retain
experts to evalte Brumfield and develop his theending claims.If Riverg Panetti andWiley
deny AEDPA deference based on the state court erroneously failing t@adreating to assess a
properly madeprima faciecase, thera fortiori a petitioner who is denied en thechanceto
make such a case deserves the same treatrAenordingly, the state court violated Brumfield’s
due process guarantees when it failed to allow him adequate funding to retais expedress
his claim. Cf. Coleman v. Zan708 F.2d 541, 548 (11th Cir. 1983) (holding that when a state
court denies an indigent petitioner with the funds necessary to develop adequate a@wadence
support a habeas claim, that denial fails to accord a “full and fair’” heandgr Townsend v.

Sain.'® This deiiel came in the face of clearly established federal law as determined by the

19 A full and fair hearing is no longer neceskaa prerequisite for AEDPA deferencsee Valdez v. Cockre74
F.3d 941, 946 (5th Cir. 2001), but that is because a full and fair hearing onrcpastion claim no longeserves
asa requirement of due process 8 2254 see, e.g., Richtel31 SCt. at784, not because duerpcess is wholly
inapplicable inthe postconviction setting. When due process has been violated by a state édidtPA simply
does not require deference be given to subsequent state court determietdiedsto that viokton. Panettj 551
U.S. at 953.
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Supreme Court circa October 23, 2003, the date the state habeas court denieddBsutkies
claim and, in so doing, essentially ignored and mooted his pending requestseitrfexging.
Specifically, bothAtkinsandFord had been decided and clearly established before that date.
This jurisprudential backdrop should not have been ignored by the state habeas court, and
failure to grantthe expert fundingor allow counsel time to obtain such funding from another
source)constituted not just a violation of general federal due process law, but also a stark
departure from clearly established state law as determined by the Louisiaeen&@ourt. As
noted above, the Louisiana Supreme Couftate ex rel. Williams v. Stat®@88 So.2d 792 (La.
2004), eventually recognized the frustrating situation petitioners such as Bdurfdend
themselves in when represented pso bono counsel. The Louisiana Indigent Defense
Assistance Bard (LIDAB) has been delegated statutory authority to provide Louisiana state
habeas petitioners with counsel, and they contracted with the Capital ¢tosttion Project of
Louisiana (CPCPL) to provide such services. LIDAB had a rule prohilptiagoro counsel
handling capital postonviction cases from getting funds for expert witnesses from LIDAB,
which drew the interest of the Cour888 So.2d at 797. LIDAB immediately changed its rule
and permittedpro bono counsel to acquire funds to retain estpassistance in capital pest
conviction cases. While the state habeas court did not have the benefit afidaatcg, there
existeda litany of Louisiana Supreme Court cases addressing the necessity ngf pgost
conviction petitioners time arfdndingto develop claimsSee, e.g., State ex rel. Cag®utler,
593 So0.2d 375 (La. 1992%tate ex rel. Deboue v. Whitlé§92 So.2d 1287 (La. 199tate v.
Brown 566 So0.2d 967 (La. 1990)These Louisiana cases dmt establish a 8§ 2254(d)(1)

violation, of course, but they diustrate thegravity of the due process violation.
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This Court remains keenware ofAtkins admonition that “[n]ot all people who claim
to be mentally retarded will be so impaife®36 U.S. at 317as to fall within the classf
persons for whom a hearing must be hetlearly, because the Court left “to the State[s] the
task of developing appropriate ways to enforce the constitutional restriatignif’ also left to
the States the ability to perform a meaningful screeninguoh claims. Having prima facie
prerequisite to obtaing a full hearing makes eminent sense, lest every death row ifomiage
an Atkins claim simply todelay their executian See Corey Williams831 So.2d at 85&. 33
(“There is no automatic righo a hearing on the issue of mental retardation....”).

Likewise, requiring some rudimentary, preliminaighowing of a colorable mental
retardation claimin orderto obtain expert funds to more fully explore tissuealso seems
reasonable.Cf id. (holding that the “reasonable grounds” teststoow aprima faciecase and
trigger anAtkinsevidentiary hearingequires a defendatd come forward “with some evidence
to puthis mental condition at issue’3gee also State v. Camphé&B3 So.2d 810, 826, n. Ba.
2008) (refusing to allow hearing on mental retardation issue despite art 8 @&dbecause “the
defendant refused poHblack to participate in evaluations [by State experts] designed to
determine whether he is mentally retarded”).

But as this casillustrates, Wolly ignoring clear requests for funding to retain experts
based presuably, though the Court cannot know because the state court never supplied a
reason, on the same reasons why the state court denied the claim in its-eshipetsg thisilent
denialto bea particularly cruel and unreasonable cai2h: without expert funding, nprima
facie showing is likely possible, yet without prima facie showing, no expert funding is

forthcoming. The state habeas court’'s imposition of daikch22 finds no support in any
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precedent and sharply diverges from clearly established rules for the gmoyfisiue process of
law.

Thus, this Court is convinced that the denial of Brumfielkins claim in the state
habeas court, coupled with its silent denial of his request for funding to retain ézgadsially
develop his claim, was based on the state habeas court’s unreasonable appficd&aryo
established federal due process law as determined byfiver8e Courtn AtkinsandFord v.
Wainwright (and later confirmed byanett) at the time the state habeesurt rendered its
decision, in violation of § 2254(d)(1). Its decision was not only incorrect, but unreasonable
meaning thatfair-minded jurists wouldagreethe state court’'s determination was incorrect
Richter, 131 S.Ct. at 785-86.

Moreover, in this instance, the due process rules that were clearly éstdpbbsth then
and now, were not brodd Thedue processulesviolated heravere tailored to address specific
situations in which habeas petitioners proffer@dclaimed an ability to proffeonce given the
opportunity, substantial showings of ineligibility for the death penalty based amlycle
delineated requirements fprima facieshowings. Te state habeas court’'s ti@d denial on
the merits of Brumfield’#tkinsclaim and silent denialf his request for funding to develop that
claim represented an unreasonable application ofékistingdue process law as determined by
the Supreme Court, which thus deprives that decision of AEDPA deference. This Court was
convinced at that point thaetitioner’'sAtkinsclaim showed a reasonable likelihood of success,
permittingan adjudication of Brumfield’atkinsclaim on the merits by virtue of § 2254(d)(1).

D. The State Court Made a Merits Decision on Brumfield's Atkins Claim That Was an

Unreasonale Determinationof the Factdn Light of the Evidence Presented to the
State Court, Thereby Violating Section 2254(d)(2).

" The amount of latitude state courts have corresponds with the spedifitity rule “[tlhe more general the rule,
the more leeway courts have in reaching outcomes irliyasase determinations.'Yarborough v. Alvaragl 541
U.S. 652, 664 (2004).
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For similar reasons, the state habeas court’s decision on the meritendidbi’s Atkins
claim sufferedfrom an unreasonable determination of the facts in light of the evidence presented
in the state habeas proceedings in violation of § 2254(d)R&view is limited to the record
before the state courtRichter 131 S.Ct. at 785.Federal courts must give deference to state
court determinations of historical fact under § 2254(ef{1)aldez v. Cockrell274 F.3d 941,

948, n. 12 (5th Cir. 2001) (noting that conclusions of law and mixed questions of law and fact
are examined under § 2254(d)(1)). When evaluating the different pobagsental retardation
inquiry, it appears that state court determinations of each prong are considesadahittct
determinations that are reviewed for clear error and thus receive thereliit of § 2254(e)(1).

See, e.g., Williams v. Quarterm&®93 Fed.Appx. 298, 308 (5th Cir. 2008) (construing a Texas
state court’s evaluation of the mental retardation prongs und&ridenodecision to be purely
factual determinations reviewable for clear err®iyera v. Quartermarb05 F.3d 349, 36(5th

Cir. 2007) (same). Because the state habeas court in this instance clearly tgiieedsion on

the adaptive skills prong, Brumfield must show by clear and convincing evideatehis
determination was wrong.

At least one circuit court has explicitheld that a state habeas court is objectively
unreasonable under § 2254(d) when dispositively crediting evidence of mental retardation
received only as a mitigating factor during sentencing in thé\fkiesera when resolving a full
Atkinsclaim in a stée habeas court withobienefit of a full evidentiary hearingAllen v. Buss
558 F.3d 657, 6665 (7th Cir. 2009) (citingdall v. Quarterman534 F.3d 365, 372 (5th Cir.

2008)).

12 |n pertinent part, the statuieforms federal courts that “a determination of a factual issue made kayeacStirt
shall be presumed to be correct. The applicant shall have the burden of getvetipresumption of correwss by
clear and convincing evidence.” 28 U.S.C. § 2254(e)(1).
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The Fifth Circuit inHall v. Quartermarfurther noted that paper heaggimay deprive a
petitioner of a full and fair hearing, mentioning that theypaeicularly inappropriate when the
state habeas judge faces a different constitutional standard than the senteg@ndjdud534
F.3d at 37472. Similarly, Perillo v. Jomson 79 F.3d 441446-47 (5th Cir. 1996) discussdide
adequacy of paper hearings in satisfying pre AEDPA constitutional standartbr a “full and
fair hearing” the existence of which determines whether the state court’s determinatioreseceiv
the presumption of correctness in the first plaBet see Valdez v. Cockrel74 F.3d 941, 949
51 (5th Cir. 2001) (holding that a full and fair hearing is not a precondition to givimgcstatts
AEDPA deference).Regardless oPerillo’s current standing in light of AEDPA, it appears the
law still treats he sufficiency of paper hearings on a chgease basis One important
benchmark is whether the state habeas judge is the same judge who presided oveotiee petit
trial. Perillo, 79 F.3dat 446. Seealso Murphy v. Johnsor205 F.3d 809, 816 (5th Cir. 2000)
(discussing how summary denial by a state court may entitle a petitioner to antiawyde
hearing in federal court).

In this casethe state habeas judge, Judge Anderson, did not conduct Bdsréagpital
trial in state district courtwhich was handled by the late Ralph Tysem beloved recently
departed colleague ohis Court UnderHall andPerillo, because the state habeas judge was
both a different person than the state trial judge and had to apply a new constitugiotatdst
which was not previously available at trialb presumption of sufficiency attaches to the paper
hearing Of coursewhile a change in judicial identitg§oes nobn its ownalterthe reasonability
analysis or diminish the presumption of correctreesorded the factual findings, it nonetheless

doesinform the Court’s view of the state habeas court’s actions. The Supreme @eart®n
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in Richteris not to the contrary insofar as it does not discuss whether summary dispositions must
be viewed through the same lens based on the identity of the state trial and unddpeEsas |

As the state habeas court itself explained, its rewiktlie Atkinsclaim was limited to the
record developed in the sentencing phase of Brumfield’s trial, which included tbeifgjl
specific pieces of evidence: the testimony of Dr. John Bolter, the testioiddy Cecile Guin
and a report issued by a Dr. JordanReliance on these pieces of evidence alone, regardless of
their intrinsic védue, renders the state habeas court decdignous in and of itselffor several
reasonsAnd when the evidence is actually examined, it is clear that the state habeas court
transgressed the bounds of reasonableness in denying Brumfield an evideatiagy h

First, the state sentencing took place in 1995, several years bef@kittedecision in
2002. During the sentencing phase, neither defense counsel nor the trial court haefit of
the Atkinsdecision, which may have altered the stratedioices of the defense in deciding not
to present mitigating evidence that Brumfield was mentally retar8ed. Atkins536 U.S. at 320
(holding that as a mitigating factor, mental retardation often serves a®-&dtyed sword that
may enhance the likelihood” of wrongful execution because jurors may be monednidifind
that individual dangerous)State v.Corey Williams, 831 So.2d 835, 856, n. 31 (La. 20t2)
(pointing out why counsel may avoid introducing mentalrdgtidon as a mitigating factoree

also id. at 85657 (“[M]ost significantly, Atkins changed what would be considered relevant.

13 As counsel have advised the Court, Dr. Jordan’s report was neverteahimiv evidencat any stage of thetate
court proceedings-both at trial and postonviction—but it was discussechiDr. Bolter'ssubmitted experteport
(State Trial Record, Vol. I, pp. 26276) and in the live testimony of both Dr. Bolter amit. Guin (State
Sentencing Record, Vol. XVI, pp. 388P10) The Jordan report was submitted to this Court during its etiatgn
hearing, but its content is irrelevant in determining the propriety of the gbart action unddrinholstersince it
was notin the state court evidentiary record

14 Corey Williams and State v. Dunn831 So.2d 862 (La. 2002)Dunn I') were issuedn the same day and dealt
with much the same issues, namely, establishing an interim gedagfdures for courts to follow Btkinssituations
until the Louisiana legislature spoke on the issue. While La. C.@rtP905.5.1 certainly superseded the
inconsistent portions dforeyWilliams andDunn, as recognized itate v. Turner936 So.2d 89, 95 (La. 2006),
those decisions retain vitality and have provideidance in determining questions the statute does not answer.
State v. Dunn974 So.2d 658661-62 (La. 2008)“Dunn 1lI") (recognizingthe limited scope of art. 905.5.4nd
applyingCoreyWilliamsto cases in a posterdict posture).
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Prior to the trial, mental retardation was merely a factor in mitigation. Rgts mental
retardation is a complete prohibition against imposition ofdix@th penalty according to the
United States Supreme Court.”). At least one member of the FifthiCitas concluded that,
based uporthis language, Louisiana courts cannot rely upon mental retardation evidence
presented for mitigation as evidence Atkins mental retardation. Hall, 534 F.3d at 392
(Higginbotham, J., concurring in part and dissenting in part) (cZimgyWilliams 831 So.2d at
856-57). While that conclusion may not be treated gseaserule in the Louisiana courtsn
direct review seeState v. Manning885 So.2d 1044 (La. 2004) (declining direct reviewto
remand forAtkins hearing based o8tate’sevidenceintroduced during prétkins sentenciny

this case comes before the Court on federal collateral review follosterhg collateral review.
And asthe cases discussed below wdkémonstrateManning at the very least is limitedo
factual scenarios where the mental retardation issseactually presented to a jury, even if as
mitigating evidence instead @éftkins evidence, beamuse Louisiana courts do not tolerate mere
mitigation evidence presented on another issue to be used to degitkenarssue.

Second the state habeas court had adequate nadhiae its determination was factually
unreasonable in light of the multiple funding requests for the development of esperots on
Brumfield's habeas claimsThe inexplicable decision to ignore these requestther because
the state habeas judge thought them meritless or unimportant or simply faileldzeothesy had
been nade, this Court can only guessn its face makes the denial of Brumfiel&ginsclaim
unreasonable. The record before the state court on October 23, 2003 demotisitates
Brumfield had notmadeout aprima faciecase of mental retardatiorseeMagistrae Judge’s
Report, Doc. 37), but that in itself is both unremarkaoe predictable. Finding that Brumfield

failedto establishis prima faciecasewasnotthe uneasonable factual determinatioather it
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was the state court’s failure to realize Brustd had no chance to do,dmased on its denial of
funds, that comprises the unreasonable determination here.

Third, the state habeas judge hinged his conclusion that Brumfield was not entitled to a
hearing on the adaptive skills prong of the mentardaition test that Louisiana law spells out.
Not only is this the murkiest and most subjective part of the mental retardatioastest] be
made clear below in Part Ilhut it requires exhaustive factual specificity since so many fagtors
can influene “adaptive behavior as expressed in conceptual, social, and practical adaptive
skills.” La. C.Cr.Part.905.5.1(H)(1). As mentioned above, reliance on record evidence from
a preAtkinssentencing already makes this determinasiomewhat dubiousWhen a Louisiana
state courtelies on record evidence from a pAgkinssentencing thagn its own terms, does not
even relate to mentaletardation it cannot be deemetb have made aeasonable factual
determinatioras a matter of law.

The case cominglosest tovalidatingthe State’s positionState v. Manning885 So.2d
1044 (La. 2004), simply does nstand for the blanket proposition that “where the record
provides sufficient evidence negating a contention that a defendant is mentitedetan
evidentiary hearing is unnecessary to further litigate [sic] is already lisked’ (State’s
Objection to Magistrate Judge’s Report, Doc. 38, p. B).Manning the Louisiana Supreme
Court affirmed on direct review a murder conviction and capital seate885 So.2d at 105Tn
theManningCourt’s discussion of the defendam&tinsclaim, 885 So.2d at 116®/, the Court
simply notes that conflicting testimony was presented at sentencing, with e @pining that

defendant was “mildly retarded or at least slow learner level” and anothergstasit “he

> The AAIDD 9th Hlition mentions no less than téattors,and a petitioner must shasignificant limitation intwo
of themto qualify as memtlly retarded. The AAIDD 10th dition groupsthosefactors into conceptual, sociand
practicaldomainsandrequires a petitioner to show significant limitationone of the overallomainsto qualify as
mentally retarded.
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functioned in the ‘just below average’ ranged. at 1107. In reviewing the defendant’s conduct
during the investigation, the Court found the record before it that he failed to demonstrate a
reasonable likelihood of mental retardatiold. Manningthus dealt with a situation where, at
the very least, evidence of mental retardation was squarely put before éhériatatourt at
sentencing. While the State correctly points out that the ddéesrt in Manning had been
sentenced prior tétking it fails to note the crucial difference: tManningdefendant actually
presented evidence of mental retardation to the jury, whereas here Bduidi@ot. Moreover,
Manning came to the Louisiana Swme Court by way of direct review, which necessarily
limited its scope to matters directly litigated, whereas-gostviction review is the proper forum
for raising a broader array of clasmncluding mental retardation issues not submitted to the jury
attrial. Cf. State v. Holmes So0.3d 42, 99 (La. 2008) (Calogero, C.J., dissenting) (arguing that
an adequately developed record regarding mental retardation, even if not edihonitie jury
under La. C.Cr.Part. 905.5.1, should be reviewable on dirappeal instead of relegag that
determination to a posnviction proceedingthe course thdHolmes majority required the
defendant to pursue).

Fourth, even assuming for the sake of argument that it was not clear legal error to
extrapolate Atkins evidenceon mental retardatiorirom preAtkins mitigating evidence on
competency(the impropriety of which is shown belowthe actual evidence elucidated at the
sentencing hearing simply does not dovetail with the factors Louisiana coart® @ssess
mentalretardation. The Louisiana legislature enacted La. C.CaR.905.5.1 during the 2003
regular sessiomms Act No. 698 (House Bill No. 1017), which it approved on June 27, 2003.
Because no effectivelate was provided in that Act, the Court assum@grovisions were

effective immediately. SeeCentral Freight Lines, Inc. v. United State&&69 F.2d 1063, 1069
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(5th Cir. 1982) (“As a general rule, a new statute should apply to cases pending on thetslate of i
enactment ... unless manifest injustice would result, or there is a statutmtvairor legislative
history to the contrary.” (quotation marks and citations omitted)). Since lGr.FCart.
905.5.1(H)(1) simply defines adaptive behavior @gptessed in conceptual, social, and practical
adaptive skills,” Louisiana courts have looked to the AAIDD'’s clinicalrdiéins for guidance
in determining which skills are relevanbee Coreilliams 831 So.2d 835, 8524 (noting the
U.S. Supreme Couddopted the AAMR’s (now the AAIDD’s) clinical definitioand finding
Louisiana’s therexisting statutory definition comported with the consergaigition of mental
retardation exhibited in the AAMR’definition). A review of the sentencing phase transcript
from Brumfield’s trial shows that severalctors re¢vant to the adaptive skills prergncluding
but not limited to (1his ability to sustain interpersonal relationships, (2) his ability to maintain
self-esteem, (3) whether he is gullible or naive, and (4) whether he has angapskilis—are
simply laking in discussion or even mention. (Transcript of Sentencing Phase, Vol. XVI, pp.
3857-3910). Based on what testimony the state trial court actually heard, it was unreasonabl
and unfair for the state habeas judge to conclude Brumfield lacked deficits in ad&pisve s
when entire areas of adaptive skills were not discussed.
Finally, and fatally for the state habeas csudeterminationthe Louisiana Supreme
Court has conclusively determined the impropriety of collapsing a competaaiyyi with a
mental retardation inquiry. I&tate v. Holmes$ So0.3d 42, 58 (La. 2008), the Court stated:
Equating competengywhich addresses a defendant's ability to understand the
proceedings and to assist in her own defense, see La.Code Crim. Proc. art. 641,
with mental retardation which acts as a mitigating circumstance exempting a

defendant from the death penalty, constitutes an hyperboleaesinot accord
with this state's welaccepted jurisprudence(emphasis added).
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The HolmesCourt went on to cite severaases from the late 1970s and early 1980s to support
its conclusion thusshowing that that jurisprudence had sufficiently developed by the time the
state habeas judge made his decisidi#olmesrepeats the samadmonition the Louisiana
Supreme Court hapreviously given onconflating the two separate inquiriesSee State v.
Turner, 936 So.2d 89, 96 (La. 2006)[E]Jquating competencyto stand trialwith mental
retardationas an absolute bar to subjection to the death pesadttretch at bes) (emphais
added). These holding irrefutably establislthe error of the state habeas coamtl therefore
prove at the very least, that using pk&inssentencing evidence related to competency cannot
be permitted when deciding a@itkinsissue. Thus, becausiee state habeas court reached the
merits of Brumfield’sAtkinsclaim by relying exclusivelyn testimony and neuropsyabgical
reports on the issue of competenelyile knowing Brumfield never had an opportunity to gain
funding to hire experts to help qugot his claimof mental retardatigrBrumfield has furnished
clear and convincing evidence the state habeas s@md¢ an unreagable determination of the
facts in light of the record evidence (or lack thereof) before it in violation of § 2254(d)(2)

As the preceding discussion illustrates, the issues of factual unreasosshleder §
2254(d)(2) and legal unreasonablenessiaasuredy then-existingSupreme Couraw under 8
2254(d)(1) inextricably intertwinen this case. Whichever way the stateit’s determination is
sliced, though,the result the law compels this Court to reach remdéinesssame. If the Court’'s
inquiry looks only at the facts in evidence which the state habeas court reviea@uen
sense appraisal of that evidence convingispowsthat the standards relevant to a competency
inquiry simply do notequatewith the standards relevant to a mental retardation inquithat
alone makes it aonvincing case for annreasonable factual determination, a conclusion simply

bolstered g reviewing Louisiana lawsee State v. HolmeS So0.3d at 58, and federal lasee,
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e.g., Atkins 536 U.S. at 32Q1; Allen v. Buss558 F.3d 657, 6665 (7th Cir. 2009)Hall v.
Quarterman 534 F.3d 365371-72 (5th Cir. 2008). Théacial unreasonablers ofthe state
court’s factual determinationnder 8 2254(d)(2}-non+etardationbased on the Hsuited proxy
of competency-is further compounded when taking into accoutite repeated requests
Brumfield lodged with thestatecourt seeking funding for expert evaluation. On the other hand,
when looking only at the legal standards used and/or complied with by the statét coatear
that due process was denied Brumfield. Whether viewed as an abiidmn(1) simply ignored
Atkinss admonition not to wsmitigating evidence as determinatifraade even more egregious
because the mitigating evidence related to competency, not mental retaydat{@yailed to
follow due process law as establishedAord v. Wainwrightto grant an evidentiary hearing
when aprima facie case was presented it (and themsscerateddue process by preventing
Brumfield the opportunity to develop suchpama faciecase) the state court unreasonably
applied those established Supreme Court standards and violated § 2254(d)(1).

The State therefore cannot show that nesdgided cases which constitute binding
precedent on this Court make its previous determination to hold an evidentiary hagroger.
Its converted motion for reconsideration is therefeNIED, and the Courteaffirms its
finding that the evidentiary hearing was properly held as detailedgistrate judg's report and
recommendation and supplemented by this ruling.

1.

Having rejected the State’s converted motion to reconsider the proprietheof t
evidentiary hearing the Court already conducted, the Court now deals with the merits of
Brumfield’s Atkinsclaim.

A. Louisiana Law Has Adopted the Definitimi Mental RetardatiofContained in the
AAIDD’s 10th Edition.
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In Atkins v. Virginia the United States Supreme Court concluded that capital punishment
of a mentally retarded person violates the Eight Amendment’s prohibition agaiestacd
unusual punishment. 536 U.S. 304, 321 (2002). HoweveAtknesCourt left to the States the
task of defining mental retdation. Id. at 317. The Court did discuss with approval the clinical
standards used by the American Association on Mental Retardation (AAMRiInafter
“AAIDD" )*® and the American Psychiatric Association (APAJ. at 30809, n. 3. Because
there appea to be a dearth of Fifth Circuit cases which apply Louisiand’l&mwvan Atkins
claim, the Court pausds detail Louisiana statutory and case law, which proaidexplanation
of the legal framework Louisiana has elected topussuant to thétkinsmandate.

In confirming its compliance with thétkins decision, the legislature ensured that,
“[n]otwithstanding any other provisions of law to the contrary, no person who is mentally
retarded shall be subjected to a sentence of death.” IGr.RCart. 905.5.1(A). Article
905.5.1(H) of the Louisiana Code of Criminal Procedure provides the operative definition the
Court must apply:

(1) “Mental retardation” means a disabiligharacterized by significant limitations in

both intellectual functioning and adaptivehavior as expressed in conceptual, social,

and practical adaptive skills. The onset must occiareehe age of eighteen years.

(2) A diagnosis of one or more of the following conditions does not necessarily censtitut
mental retardation:

(a) Autism.

18 Atkins cited the AAMR’s clinical standard as set forth Mental Retardation: Definition, Classification, and
Systems of Suppo(Bbth ed. 1992). The AAMR later changed its name to the American Associatilntellectual
and Developmental DisabilitieAAIDD). They have also subsequently updated their text in a 1@itioE,
published in 2002and now an 11th dition, retitled as_Intellectual Disability: Definition, Classification, and
Systems of Supparpublished in 2010.The 11th Hition makes lagely cosmetic changes in terminology, as the
change in title reflects.

Y The Fifth Circuit has decided a litany of cases expounding upoAtkies standard in light of Texas law,g.,

Hall v. Quarterman534 F.3d 365 (5th Cir. 2008Rivera v. Quartermarb05 F.3d 349 (5th Cir. 2007), and at least
one in light of Mississippi lawWiley v. Epps625 F.3d 199 (5th Cir. 2010). However, this Court is not aware of
any Fifth Circuit decision construing Louisiana law on mental retimmia
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(b) Behavoral disorders.

(c) Cerebral palsy and other motor deficits.

(d) Difficulty in adjusting to school.

(e) Emotional disturbance.

(H Emotional stress in home or school.

(g) Environmental, cultural, or economic disadvantage.
(h) Epilepsy and other seizure disorders.

(i) Lack of educatinal opportunities.

() Learning disabilities.

(k) Mental iliness.

() Neurological disorders.

(m)Organic brain damage occurring after age eighteen.
(n) Other handicapping conditions.

(o) Personality disorders.

(p) Sensory impairments.

(q) Speech and language disorders.

() A temporary cris situation.

(s) Traumatic brain damage occurring after age eighteen.

La. CCr.P. art. 905.5.1(H) Brumfield bears the burden of provitny a preponderance of the
evidenceahat he meets the statutory definitidu., art.905.5.1(C)(1).
Louisiana law treks the clinical definition provided by the AAIDD in Mental

Retardation: Definition, Classification, and Systems of Supfidith ed. 2002) (hereinafter,

“10th Edition”).*® The 10th Edition provides:
Mental retardation is a disability characterized by significant limitations both in
intellectual functioning and in adaptive behavior as expressed in conceptual,
social, and practical adaptive skills. This disability originates befgeel8.

(10th Edition, Petitioner's Ex. 11, at p. 1). But the AAIDD also presents five assumptibns tha

guide application of the clinical definition. Crucially, it notes that individual “limitaioften

coexist with strengths” and counsels that with appropriate supports, a mengathedeperson’s

functioning can generally improveld().

18 The 10th Hition was introduced into evidence as Petitioner’s Ex(Hereinafter cited as “Ex.-P1”). The User's
Guideto the 10th Editionan important supplemaitaid, was introduced into evidence as Petitioner'slBx The
11th Hlition was introduced into evidence Retitioner’'s Ex. 12.
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The 10th Edition, published in 200&yntains thecurrent consensus definitioaf mental
retardationwhich theLouisianalegislature adopted(SeeSwanson Testimony, Doc. 106, p. 26
(detailing the drafting history of La. C.Cr.&t. 905.5.1)). Thereforgeferenceby the Courto
the AAIDD’s definition is an appropriateneans of discerning what personal characteristics are
involved in assessing petitioner's “intellectual functioning and ... conceptual,l,sacid
practical adaptive sks” as defined in art. 905.5.1The Court findsamplesupport for adopting
the AAIDD’s definition in the seminal cases Atkins and Corey Williams and thereforeghe
AAIDD’s definition as contained in its 10th Edition will provide the authoritativerdsin used
by this Courtin assessing Brumfielt. Cf. Moore v. Quarterman342 Fed.Appx65, 74(5th
Cir. 2009)(finding no abuse of discretion under Texas law in strictly applshedpAIDD 10th
Edition’s clinical definition).

Because the Court receww substantial guidance from the experivolved a brief
introduction to their qualifications and the basis for and summary of their testianwhy
conclusionsis in order. Testifying for Brumfield were Stephen Greenspan, Ph.D., Ricardo
Weinstein, Ph.D.Victoria Swanson, Ph.DandJames Merikangas, M.ty Testifying for the
State were RobeBlanche, M.D., Donald Hoppe, Psy.D., and John Bolter, Ph.D.

Dr. Greenspan is a licensed psychologist who obtained his Ph.D. in 1976. (Greenspan
Curriculum Vitae,Ex. PR-1). At the time of the hearing, he served as a visiting professor at the
University of Colorado Medical School. (Greenspan Testimony, Doc. 101, p. 5 dte of
the foremost mental retardation experts in the country, and his work is citesl 10th Edition

numerous times. Id., pp. 1011). He was accepted by the Court as an expert in mental

9 When ambiguities exist or where other sources might provide usefghingie Court will look tdhosesources
for guidance, but because the legislatimplicitly endorsed the 10th Edition’s definitiotme Court will consider
that source first.

2 Merikangas submitted an expert report but did not testify at the hearing.
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retardation and adaptive behavioild.,(pp. 2425). His testimony generally concerned proper
use of the AAIDD’s clinical standards in making diagnasfasiental retardation.Sge generally
Greenspan Testimonioc. 101, pp. 4-218).

Dr. Weinstein is a licensed psychologist who obtained his Ph.D. in 1981. (Weinstein
Curriculum Vitae, Doc. 3@, p. 20). At the time of the hearing, Dr. Weinstein hddransic
practice and also testified as Atkinsexpert in various courts. (Weinstein Testimony, Doc. 101,
pp. 219230). He was accepted by the Court as an expert in mental retardation and forensic
neuropsychology. I4., p. 234). He made a diagnosticaluation of Brumfield afterpersonally
meeting with Brumfieldon two occasions for-6 hours;speaking with him for another 7 hours
reviewing Brumfield’'s social history; school records; medical records; inetial records;
prison records; previougxpert reports, evaluations, and depositions; Brumfield’s prior
statements to police; and interviews with at least 14 individuals. (Weinstein Testibany,
102, pp. 19B7). He also administered the ABAISadaptive behavior scales to several
individuds. His testimony concerned himethodology andreasoning for reachinghe
conclusion that Brumfield is mentally retardeGee generallyeinsein Testimony, Docs. 101,
pp. 219284and 102, pp. 3176and 103, pp. 3127 see alsdNeinstein Report, Doc.(31, pp. 3
18).

Dr. Swanson is a Louisiadi@ensed psychologist who received her Ph.D. from LSU in
1999. (Swanson Curriculum Vitae, Doc.-B0pp. 3139, Swanson Testimony, Doc. 106, p. 19).
Before receiving her Ph.D., Swanswamorked in the mental retdation field for 26 years in
various capacities, including work with school districts, teachers, and sgdgeams. (Swanson
Testimony, Doc. 106, pp. 222). She served on the committee that drafted the Louisiana bill

which eventually became law anceated La. C.Cr.P. art. 905.5.1ld.( pp. 2627). She was
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accepted by the Court as an expert in mental retardation and psycholdgyp. 31). She
created Brumfield’s social history by reviewing school, medical, and instiadtrecords. I¢.).

She then met with Brumfield for 5 hours and reviewed additional evidence submitted by the
State in this litigation, including much of the information Dr. Weinstein reviewttl, pp. 3

46). Her testimony sifted through Brumfield’s past, emphasized bwals history, and
ultimately concluded thateis mentally retarded. Sge generallfpwanson Testimony, Doc. 106

pp. 19-237 see alsdSwanson Report, Doc. 3Q4p. 25-30.

Dr. Merikangas is physician who received his M.D. in 1969. (Merikangas Qultm
Vitae, Doc. 301, p. 45). He is boardertified in the field of neuropsychiatryld(, p. 47). He
submitted a report which stated that a neurological physical exam of Brumfietebiddisclose
any acquired brain damage or ongoing disease. (Merikangas Report, Ho@.3(2). He did
not testiy at the hearing.

Dr. Hoppe is d.ouisianalicensedclinical psychologist who received his P3yin 1981.
(Hoppe Curriculum Vitae, Ex.-55). He has maintained a clinical practice for more than 27
years (Hoppe Testimony, Doc. 103, p. J57He was admittedby the Court as an expert in
clinical and forensic psychology. (Doc. 103, p. 17de administered an 1Q test to Brumfield in
addition to reviewinghe available records in this casgd., Doc. 104, pp.-11). He was unable
to interview anyone other than Brumfield because counsel for the State did not providéehhi
contact information for those persafts.(Doc. 104, p. 98, 108)He concluded that Brumfield

was not mentally retardedld(, pp. 25-26).

L Dr. Hoppe has previously tefi¢id in a state court sentencinghich later came befe this Court on habeas
review, regarding a defensexpert’'s failure to assess collateral sources of information befidegerson whose
mental status is being evaluateBee Koon v. CajrNo. 01-cv-327-JJB (M.D. La. Feb. 1, 200Doc. 111 at **13,
26 (slip op.) (unreported)aff'd, 277 Fel. Appx. 381 (5th Cir. 2008{criticizing defense expert Dr. Zimmerman for
not obtaining corroborating data from collateral sources regarding @efémanental health defenseY.he Court
finds Dr. Hoppe's failure (or inability, if counsdbr the Statewas to blame) to “obtain corroborating tdafrom
collateral sources” in this case renders his testimony here suspect.
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Dr. Blanche is a forensic psychiatrist who received his M.D. from LSU MEe@&ichool
in New Orleans in 1981. (Blanche Testimony, Doc. 104, p. 169). He worksmparas a
psychiatrist in the East Baton Rouge Parish jail, where he identyirmptems of mentally ill
persons for treatment. (Doc. 105, ppl®. The Court accepted him as an expert in forensic
psychiatry. (Doc. 104, p. 183). He interviewed Brumfield at Angola and revigeealailable
records (Doc. 104, pp.18487). He did not interview anyone other than Brumfield, stating that
he felt any information gleaned frooutside sources woulde umeliable?* (Doc. 105, p. 31).
Until his deposition in this case in January 2010, Dr. Blanchd never heard othe
AAMR/AAIDD and waghus unfamiliar with itgliagnostic definitions. (Doc. 104, p. 182; Doc.
105, p. 11). In his work for the jail and in his general practice, he refers persons suspected o
mental retardation to a psychologist. (Doc. 105, pp).7 Dr. Blanche received anformal
training in administering psychological testing. (Doc. 104, p. 184¢ also State v. Corey
Williams, 831 So.2d 835, 859 (La. 2002) (cautioning courts to not appoint physicians to assess
mental retardation because they do not possess the “appeogxpertise”).He concluded that
Brumfield does not suffer from mental retardation. (Doc. 104, p. 218).

Dr. Bolter is aclinical neuropsychalgist who received his Ph.D. from the University of
Memphis (Bolter Testimony, Doc. 107, pp.-3. Since 1988 he has worked at the
Neuromedical Center in Baton Rouge. (Doc. 107, p. 3). During Brumfield’s nualen state

court in 1995, he submitted an expert report for the defense and testified at the senteseing pha

% Dr. Blanche’s reticence to speak with members of Brumfield’s famitiyathers who knew him mighavearisen
becausg as a State expert, he might be perceived as hostile tofiBld's interests and thumight receive
inaccurate information. Nonetheless, his failure to even make ampati corroborating his observations by cross
checking with collateral sourcés of fundamentaimport The AAIDD guidelines make clear thaspecially in
forensic diagnosis situations, a holistic review of petitioner’s rhestddus must include these assessme(fee
User’s Guide to 10th Edition, Ex-E3, pp. 1822). Ratings by peers, teachers, family members, and others in the
subject’'scommunity environment are considered cruciddl.)( Dr. Blanche’s failure to do so entitles his testimony

to comparably less weight than Dr. Weinstein's and Dr. Swanson’s,dbatthhom gave due consideration to the
clinical guidelines in this regard.
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of Brumfield’s trial. (Transcrippbf Sentencing Phase, Vol. XVI, pp. 390Q). Dr. Bolter’s
records were subsequently destroyed, and he remembered little about Brumfadd 1QD, pp.
13-21). As a result, the Court admitted Bolter as an expert in neuropsychology tbhategks
guestons to the scope of his 1995 report. (Doc. 107, pf2Qt8ee alsdBolter Report, ER. S-
39 and P-33). Based on hid995report, Bolter found nothingn the reporto suggest petitioner
was mentally retarded. (Doc. 107, pp. 36-37).

B. Prong 1: SignificanLimitations inintellectual Functioning

The AAIDD recognizes that because “intelligence is best conceptualized andeddpy
a general fetor of intelligence,” (10th Edition, EX?-11, p. 55), an assessment of intellectual
functioning requires “reliance on a general functioning 1Q score.Id’, §. 51). There is no
federallyestablished, brigHine cutoff for persons to qualify as mentally retarded, even using a
objective 1Q test as the measure for the intellectual functioning pr6eg. Atkins536 U.S. at
30809, n. 3 (“Mild" mental retardation igypically used to describe people with an 1Q level of
50-55to approximately 70) (citing Diagnostic and Statistical Manual of Mental Disorders 42
43 (4th ed. 2000)) (emphasis added)at 309, n. §*[A]n 1Q between 70 and 75 or lower ... is
typically considered the cutoffQ score for the intellectual function prong of the mental
retardation definition.” (citing 2 Kaplan & Sadock’s Comprehensive Textbook ofhRdgpc
2952 (B. Sadock & V. Sadock eds., 7th ed. 2000)) (emphasis added).

Nor does any codified portion of Louisiana law provide for a numerical cutoff.siama
cases have never explicitly found a brighe cutoff and have consistently rejected imposition
of one E.g.,State v. Shedrawilliams, 22 So0.3d 867, 888 (La. 2009) (“[N]either our legislature

nor our jurisprudence has set forth a specific IQ score for determiningattl functioning in

% This Court respects Dr. Bolter and found his testimony to be credible, &ub dhis limited records and memory,
his testimony does not shed much light onitlseies before the Court, especially beauseagsessment was not an
Atkinstailored inquiry See infraPart I1.D.
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the capital sentencing context....”)The cases whichave rejecteditkins claims based o IQ
scoreshave done so, not simply because of the 1Q score, but because other factors relevant to
assessing intellectual functioning also pointed towaffthding of norretardation. Moreover,
those cases have arisen from direct review of a jury’sti@fecf a mental retardation claimior
instance, irShedran Williams22 So0.3d at 888he defendant had a full scale score of 73 on the
WAIS-R test. Id. at 888, n. 16 The defendant contested the jury’s finding of -netardationon
direct review, akging that the expert testimony of Btoppe (incidentally, the same expert used
by the State in this case) that the ceiling 1Q for mild mental retardation was 70gabsrler.

Id. at 887. The Court declined to find error in the jury’s determinatemausehe jury could

also havereasonablyfound he flunked the adaptive skills prontd. at 888. The Court also
noted thatthe defendant failed to present to the jliow the standard error of measurement
might impact the full scale 1Q scordd. at 88, n. 16. In Dunn 1ll, 41 S0.3d 454470 (La.
2010), the court stated that “scores of 75 brush the threshold score for a mentaliaetardat
diagnosis”but ultimately did not disturb on direct review the jury’s finding of -metardation.

See alscStatev. Lee 976 So.2d 109, 146 (La. 2008)o(ding that Dr. Hoppe’s explanation of

“an average IQ as a child of 75.85"“well over the clinical definition of mild retardatiordid

not ultimately result in an irrational or unreasonable jury finding of netereation).

Mental health literature published by the AAIDD has admonished practitioneveith a
imposition of cutoff IQ scores as well, with the current edithating that 7675 is the upper
range for mild mental retardation(10th Edition, ExP-11, pp. 5759). Because the Court has
found the 10th Edition is the proper source to follomconstruing Louisiana’s definition of

mental retardatiognthe Court therefore finds that, consistent with Louisiana statutory and case
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law, an 1Q sore of 75 or below does not preclude a finding of mild mental retardatiéxkins
purposes.
In this case, Brumfield took four different 1Q assessments and receivddlltheing
unadjusted, full scale scores, as reported by petitioner’s experts
- In a 1995 WAISR testadministered by themdefense expert Dr. Bolter, he scored a
75, with a 95% confidence interval of 70-80.
- In a 2007 Stanfor@Binet V testadministered by petitioner’s expert, Dr. Weinstdia
scored a 72, with a 95% confidence interval of 69-77.
- In a 2007 CGTONI testadministered by Dr. Weinsteitme scored a 70, with a 95%
confidence interval of 65-75.
- In a 20® WAIS-IV test administered by thet&€es expert Dr. Hoppe, he scored a
70, with a 95% confidence interval of 67-75.
(Summary of Brumfielts IQ Scoes, Retitionets Ex. 3)2°
Standing alone, these scores appear to meet prongf dine mental retardation test. In
Wechslerscaled tests (such as WARS and WAISIV), the standard deviation is 15 and the
mean is 100, meaning that 70 represents the score best approximatuotpthéor qualifying
under theclinical definition of significantly limited intellectual functioningddunn 11, 41 So.3d
at 46162. The StanforeBinet V test, unlike previous versions of that test, uses the same

measuring guideposts as the Wechsler tests; thus, scoring a 70 on that test wbuld be

4 Suspecting that Brumfield may have not put forth his best effortHDppe gave him &ey malingering test,
which is designed to identify such a situation. Brumfield scored wiiin the normal range, though Dr. Hoppe
still assets Brumfield somehow outsmarted the malingetiesgt. (Hoppe Testimony, Doc. 104,16). Given the
consistently close scores on the IQ tests and the testiframyDr. Weinsteirthat such consistently low and close
scores could only be accomplishédrough malingeringby a genius-a label manifestly inappropriate for
Brumfield—the Court cannot credit Dr. Hoppe's testimony on this issue. The @auefore finds the 2009 score
of 70 on the WAISIV test to be valid.

% The Court notes thamelQ score listed on the summary chexhibitwas found unreliable because the PPVT test
only made an IQ estimatand thust cannot be taken into account in assessing Brumfield’s intellectualdnimgg
(Weinstein Testimony, Doc. 10pp. 11718).
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approximate intellectual functioning two standard deviations removed from the miéan.
Brumfield’'s scores consistently show him scoring between 70 and 75 on variouts|@ tasge

which falls squarelywithin the upper boundsof mild mental retardatioraccording to the
AAIDD’s clinical definition.

Every expert that has testified in this matter has admitted that Brumfield meets the
intellectual functioning prong of the mental retardation test as set fortta.irC.Cr.P.art.
905.5.1(H)(1). (Greenspan Testimony, Doc. 101, pp. 34, 60-66; Weinstein Testimony, Doc. 102,
p. 50; Swanson Testimony, Doc. 106, pp-5@ Hoppe Testimony, Doc. 104, p. 71; Blanche
Testimony, Doc. 105, pp. 120; see alsdolter Testimony, Doc. 107, p. 43 (admitting an 1Q of
75 qualifies as the upper bound of mild mental retardatioNYr does the State assert in its
briefing that Brumfield fails to meet this part of the test.

Even though all of Brumfield’slQ scores, when assessing the standard error of
measurement, show him to potentially be mentally retarded using even the strioteof 70,
courts have sometimes been hesitant to reach into the lower bounds of the standard error of
measurement (sometimes referred to as thargin of errof) to make a finding of mental
retardation.See, e.g., Moore v. Quarterma&#2 Fed.Appx. 65, 80, n. 23 (5th Cir. 2009) (Smith,

J., dissenting) (asserting that a preponderance standard cannot be satdgiefiexasaw’s 1Q
cutoff of 70 when a petitioner shows an average IQ score above 70, regardlesstaridheds
error of measurement)Crucially, though,Brumfield’s full, scaled 1Q scorested abovelo not
take into account the “Flynn Effect. Those unadjustetfQ scores already qualify him as, at a
minimum, on the borderline of mild mental retardation, a showing which aglemeitsinquiry
into the second prongnder Louisiana’s flexibleutoff approach.See Dunn 1141 So.3d at 470

(noting that persons with 1Q scores above 70 can nonetheless be diagnosed as mentally retarded
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by heavily depending ora showing of substantial impairment of adaptive functioning).
Applying the Flynn Effect t@rumfield’s scores would indisputably place him within the range
of mild mental retardation.

This phenomenon, named after political scientist James Flynn, found that, ovehéme, t
mean IQ scores of the American public on any given test increase by appgebxignpoints per
decade, or an average agproximately0.30-0.33points per year. Flynn measured this increase
by simply givingan individualtwo tests, one of which was an older IQ test that had been
normalized to the public at the timeits publishing and one of which was a newlgrmalized,
recentlypublished test. Test subjects consistently performed better on the older teltetha
newer test, leading to the theory that the public on average becomes mogenttellt least as
reflected in mean IQ scoresas times passes. Thus, when an older test is usedasure a test
subject, the subject’s 1Q score may be artificially inflated becaasadst was normalized using
a pastsample of Americans. Since the general public’s 1Q scores have since risemniingeasu
someone against an older set of norms means measuring someoneaagaimsset that does
not currently reflect the average 1Q today, requiring a downward adjusiohéhe subject’s
score to account for the subsequent IQ rise of the public vih&blder test itself does not
capture. (See, e.g.User's Guideto 10th Edition Ex. R13, p. 20, T 4see alsoFrank M.
Gresham, Interpretation of Intelligence Test Scores #tkins Cases: Conceptual and
Psychometric Issuesl6 Applied Neuropsychology 91, @8l (2009) Ex. R9; Gilbert S.
Macvaugh, IlI& Mark D. Cunningham, Atkins v. Virginiamplications and recommendations
for forensic practice37 J. of Psychiatry & Law 131, 148-151 (2009), Ex. P-10).

The Flynn Effect has been widely accepted as a fact in the scientific comminoitght

explaining the cause of this phenomenon has proven more difficult. (Kevin S. MdGrie
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Flynn Effect a Scientifically Accepted Factfistitute for Applied Psychometri¢2010) Ex. R

4). Moreover, courts have struggled to determine whether the Flynn Effect should be applied t
individual scores and/or whether it should be applied differently depending on the test
administered. Neither the Fifth Circuit ribve Louisiana Supreme Court fdetermined whether

to accept the Flynn Effect as a valid meth@ke In re Mthis 483 F.3d 395, 398, n.1 (5th Cir.
2007) (mentioning that the Flynn Effect has not been accepted as scientificallyihin the

Fifth Circuit); In re Salazay 443 F.3d 430, 433, n. 1 (5th Cir. 2006) (expressing no opinion on
validity of Flynn Effect); Dunn Ill, 40 So0.3d 454, 470, n. 16 (La. 2010) (noting that the Flynn
Effect had not been specifically accepted as scientifically valid by the LoaiSapreme
Court); see also Dunn 1) 40 So.3d at 4789 (Knoll, J., concurring) (asserting that thigria

Effect should not be applied to individual 1Q scores but that use of outdated teste magkgn

into account when makingtkinsdetermination).

In the face of this legal uncertaintiie Court gives great weight to tA&IDD’s clinical
standardswhich tip the balance in favor odit leastconsideringthe Flynn Effecteven if the
Court does not fully embrace all of its contou&ee Wiley v. Epp$68 F.Supp.2d 848, 8B6
(N.D. Miss. 2009)aff'd, 625 F.3d 199 (5th Cir. 2010) (assessing FlynedEtholistically as a
factor to consider in analyzing IQ scores].he AAIDD’s User Guide specifically instructs
practitioners to apply the Flynn Effect, especially when presented withoapettive diagnosis
situation as is the case heréUser’s Gui@ to 10th EditionEx. P-13, pp. 1721). Applying the
Flynn Effect would lower Brumfield’s 1995 WAIR score from 75 to 70, his 2007 Stanford

Binet V score from 72 to 70, and his 2007TONI score from @ to 65.° (Summary of 1Q

% No computatia of the Flynn Effect on his 2009 WAIIS score of 70 was madeyt that is unnecessabgcause
thatscae already undoubtedly qualifies showingnild mental retardation.
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ScoresEx. P3). Thus, he Flynn Effect would place thoseores solidly and indisputabityto
the mildly mentally retarded level.

Given that(1) every single testifying expertboth petitioner's and the State’sagrees
that Brumfield has satisfied the intellectual functioningngro(2) the unadjusted IQ scores
permit inquiry into the other parts of the test under Louisiana’s flexilleff approachand(3)
the Flynn Effectadjusted scores place all of Brumfield’'s IQ scores at or more than two standar
deviations below the meathe Court finds Brumfield has met his burden and shown by a
preponderance of the evidence that he has significant limitations in intellegtctiohing.
Prong One is met.

C. Prong Two: Significant Limitations inAdaptive Behavior as Expressed in
Conceptuh Social, and Practical Adaptive Skills

Prong Two involves an assessment of Brumfield’'s adaptive skills in the areas of
conceptual, social, and practical skills. He must show a significant limitation iashtdee of
those three domains to satisfy the adaptive skills pr¢8gelOth Edition, Ex. P11, Table 1.2,

p. 14. The AAIDD’s 9th Edition defined significant limitation in adaptive skills as someone
who exhibited deficits in at least two of the following ten areasnmunication, sel€are, lome
living, social skills, community use, salirection, health and safety, functional academics,
leisure, and work (Id., Table 2.1, p. 21). The 10th Edition moved away from sicheme of
categorization, instead forminthree clusters of related skdl and requiring a significant
limitation in one of thosbroader domains.ld., Table 5.2, p. 82).

Conceptual skills include language skills, reading and writing abilitiesdselftion, and
grasping concepts of money.ld). These conceptual skills may be collectively labedsd

functional academics(ld.).
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Social skills focus on interpersonal relationships, responsibility, -astiéem,
gullibility/naivete, following rules/obeying laws, and avoidance of victimizatifd.).

Practical skills fous on self care and daily livinglld.). Such skills include preparing
and eating meals, dressing, toileting, personal mobility and use of transporeaicupational
skills, health care, and maintenance of safe environmeuatsTéble 3.1, p. 42

The AAIDD prefers that practitioners utilize standardized testingesd areas, ariitke
the intellectual functioning pronga showing of significant limitation requires score two
standard deviations below the medHd., p. 76). However, in retrosgctive diagnosis situations,
it is often difficult to assess such limitations simply by giving a subject and hes amtle a
guestionnaire to fill out.(User's Guide tdlOth Edition, Ex. PL3,p. 17). Rather, the guidelines
in this situation call foadditional inquiry into the subject’s past, including interviews gdae
guestionnaires.|d., pp. 18-22).

In this case, Brumfield and several people who knew him well were given ABAS
guestionnaires by Dr. Weinstein 2007 and 2009n an effort toobtain relatively objective
measures of Brumfield’'s adaptive skilllABAS-II Questionnaires and Results, Petitioner’'s EXs.
48-52). However,Weinstein explained that the scores on the ABAS tests could not be given
preclusive effect in assessing Brumfialcdadaptive skills and cautioned that they might not be
wholly reliable. (Weinstein Testimony, Doc. 102, §9. Depending on the person, these tests
sought input as to Brumfield’'s past ability in his childhood to perform certain tasks. fi@um
was bon on January 7, 1973, aldese backwartboking questions rely principally upon the
memories of the tedbdkersregarding Brumfield’s abilitieslating backl5-20 years Some of
them haveemotionalincentive to lie or exaggerate (such as Brumfield’'s mgthister, and his

child’s mother)in order to spardiim the penalty oexecution Others, such as Brumfield’s
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former teacher, may or may not have a clear rexfafivents since he was only one of many
hundreds of students she taught over her career. Brumfield does not rely on these sc®res in hi
briefs, the State does not either, and in any event the guidelines for retr@sp@ngnoses of
mental retardation eschetstal reliance on this type of information in favor witerviewing
relevant persons with knowledge of petitioner and eochegking that information with school
records, social history, and other more objective indicia. (User’'s Guide to 1@ibnE&ix. P

13, pp. 1822). The Court finds these tests to be of little or no value and theredti not
address the results of the ABASexams?’

Without reliable standardized measures availabhke Gourt must rely on the testimony of
the expert witnesses and their reports, the Court’s independent evaluatiamdieRl's social,
educationgl medical, and criminal histories, and a common sense appraisal of Brumfield’s
actions and abilities. In this regard, several considerations stiesegclinical literature bear
repeating. As the AAIDD'’s operational assumptions make clear, “peoplengitkal retagation
are complex human beings” who may have “strengths in one aspect of an aslaptimevhich
they otherwise show an overall limitation.” (10th Editi&@x. P11, p. 8). Thus, diagnosis of
mental retardation “is ruled in by areas iofipairment but is not ruled out by areas of
competence.” (Greenspan Testimony, Doc. 101, p. Mgntal retardation is essentially a
disorder of thinking rather than learnindd.( pp. 40-41). Breakdowns in routine require higher-
level problemsolving abilities and critical thinking skills that even mildly mentally retarded
persons often lack.Sge id. Mentally retarded persons can read and write but usually only up
to a fifth or sixth grade level.ld., p. 43). Mildly mentally retarded persons have mental abilities
of seven to eleven year old children. (Summary of American Psychologssalcition’s

Characteristics of Mildly Mentally Retarded Individuals, Ex. P-60)

%" For whatever they are worth, the scores showed Brumfield withsigmificant adptive deficits.
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While “[a]daptive behavior is considered to be conceptually different fromdauatiae
or problem behavior,” it is nonetheless important to recognize “that the functioappiropriate,
or maladaptive, behavior may be to communicate an individual’'s needs, and in some cases, may
even be considered ‘adaptive.” (10th Editidex. P11, p. 79). The Court mudgke into
account the retr@ective diagnostic guideline admonishing practitioners to “not use past
criminal behavior or verbal behavior to infer level of adaptive beh&vidser's Guide tol0th
Edition, Ex. P13, p. 22), because “adaptive behavior and problem behavior are independent
constructs and not opposite poles of a continuumd., p. 20). The reasondgor not using
maladaptive criminal behavito assess adaptive skilise several:(1) the defendant may have
gullibly acted under the direction or training of a confedetateng the crimg(2) there may not
be available enough accuratketaik about thefacts of thecrime from whichto draw adaptive
conclusions; an@3) in any event, there is a lack of normative information about actions during
and following crimes to be able to meaningfully assess whether and how metbndamt’s
actions deviated from the mean adaptive behadiating criminal acts (Id.; Greenspan
Testimony, Doc. 101, pp. 121-26; Swanson Testimony, Doc. 106, pp. 117-23).

On the other handhe Court must also remain cognizant of the propensity of Louisiana
courts to take such maladaptive criminal behavior into account when discussing theeadapti
skills prong of the mental retardation te¥he Louisiana Supreme Court himsseveral instances
discussed the criminal actions of atkins petitioner when assessing that person’s adaptive
skills.

In State v. Brown907 So.2d 1, 45-47 (La. 2005), the Louisiana Supreme Court examined
on direct reviewthe defendant’s actions immediately following the crime, including destructio

of evidence, in light of defendant’s contention that a gunshot incurred by him in a greviou
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criminal episode damaged his brain’s frontal and temporal lobes and deprived hisrabiiity
to make reasonable choices. Brewn Court rejected defendant’s contention in light of the fact
that no expert testified that he was mentally retardddat 4647. In State v. Scatt921 So.2d
904, 959 (La. 2006pverruled in part on other grounds by State v. Dun®T4 So.2d 658 (La.
2008) the Courton direct reviewsuccinctly noted that “the defendant’s behavior during and
following the commission of the crime can be relevant to the determination dfalmen
retardation.” In State vlLeg 976 So0.2d 109 (La. 2008) the Louisiana Supreme Court evaluated
on direct review‘[tlhe complexity, scope, planning, and relative skill with which defendant
committed” his crimes as evidence of strengtladiaptiveskills. 976 So.2d at 147In Statev.
Anderson996 So.2d 973, 991 (La. 2008), the Louisiana Supreme Court, ®wn, analyzed
on direct review the evasive stepsfendant tookn the wake of committing the charged crime,
noting that “[s]luch organized behavior to cover his tracksgestg a level of intellectual
awareness of right from wrong, and could have formed the basis for the jurietmide that
defendant’s adaptive skills were not retardeth”State v. Shedran William22 So0.3d 867 (La.
2009), the Louisiana Supreme Court found that the jury could have discredited the 'slefense
expert witness because he failed to interview eyewitnesses to the crime whdhavgthad an
opinion on the defendant’s behavior prior to and during its commission. 22 S0.3d at 885.
Notably, all five of these cases-Brown Scott Lee Anderson andShedran Williams-
affirmed on direct appeal a jury’s assessment of death in the penalty phasé where the
mental retardation issue was actually litigated. The difference in procemhstalre beteen
those cases and this case is not insignificant. When the Louisiana Supreme Cotlyt dire
reviews a jury’s death sentence verdict, it does so under the standard annoulamdon V.

Virginia, 443 U.S. 307 (1979), which requires a court to asshsther any rational factfinder,

40



when viewing the evidence in the light most favorable to the prosecution, could conclutie that
defendant failed to prove by a preponderance of the evidence that he was metatalgd. See
Shedran Williams22 So0.3d aB8182. Becase the Louisiana Supreme Courtswaskedn

those casewith affirmatively searching for reasons to uphold a jury verdict if they exkist
meaning that expert testimony svaonstrued wholly in the State’s favor and against the
defendant—# was obviously entitled to make an adaptive skill assessment based on potential
juror inferences from the facts of the crime itself.

State v. Dunr{lll), 41 So0.3d 454 (La. 2010), ke only Louisiana Supreme Coudse
on pointwith a procedural posture comparable to this.8neThat Court found that it was
“important to consider the defendant’s behavior during the planning and commission of the
instant crim¢’ 41 So0.3d at 471, whetihe planshowed “premeditative aspectahd that the
defendantlacked “theimpulsiveness and nedeadership interactions associatedh mentally
retarded persorisat least when the trial evidence showed those skills to be “firmly established
facts....” Id. at 472. While the Courtadmitted thatshowingweaknesses “of some adajgti
skills ... would not necessarily preclude a finding of mild mental retardatibryltimately
affirmed the trial judge’s determination thihe defendant had not met his burden to show mental
retardation Id. at 472-73.

A fair-minded reading oDunn Il establishes that courts certaindjpould consider
evidence of the criminal actian the overall assessmahtfirmly established facts” show clear
instances of premeditation and leadership which tend to prediudenstancethe possibility
that thepetitioner gullibly followed the direction of another or relied on impulse rathar a

plan. These directives are not inconsistent with the 10th Edition’s recoghiéibmaladaptive

2 Dunn hadbeen convicted of capital murder but, affgkins his retardation claimvas decided by a state trial
judge after several days of heasngll So.2d at 45%8.
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criminal actions can in some rare instanbesconsidered adaptive lmvior. However, as Dr.
Greenspan noted, because there are few studies showing normative behavior dumisgioom
of a crime, courts must be wary of drawing conclusions from those actions Blone.lll was a
rare case where those circumstances wese nkowever, far from establishing a categorical
imperative that courts must give great weight to petitioner’s actions duringithe, Dunn Il
simply supports giving a court discretion to consider those facts when and if thejeaeant to
a particuar adaptive skill. Dunn 11l 41 So.3d at 471 (stating that “the defendant’s behavior
during and following the commission of the cricenbe relevant to the determination of mental
retardation”) (quotingscott 921 So.2d at 959) (emphasis added).

Ultimately, the State’s position seems to be that the facts of the underlying crimel compe
a finding of nonretardation. That position does not comport with the clinical guidelines. While
it is true that the Louisiana Supreme Court has at times taken theatriisnits into account
(notably, only when the jury or, in one case, the judge foundretandation) that Court has
never repudiated the clinical guidelines; indeed, it has consistently endorsed Thenmain
thrust of Louisiana jurisprudence on this issue does not cabin a court’s discretion gtiderog
of the clinical guidelinesIn assessing the weight to be given the criminal facts, this Court lends
great credence to the clinical admonitions that using those facts to deternpheeaskills is at
best a haphazard and risky business. As will be shown below, on the facts presented here, the
criminal facts the State relies on are entitled to relatively little weight.

With theseimportantprecepts in mind, the Court must endeavor to navigate titkym
waters ofadaptive skills. While both Dr. Weinstein and Dr. Swanson testified regarding
Brumfield’s adaptive skills, only Dr. Blanche made determinations asumfig¥ld’'s adaptive

skills. (Hoppe Testimony, Doc. 106, p. 68 (asserting that Dr. Blanche was foarsitige
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adaptive skills prong while he focused on the intellectual functioning pron@ncBé
Testimony, Doc. 105, p. 29 (asserting that his sole focus was on the adaptive skills phsng)
previously discussed, Dr. Blanche’s failure thhvak to the AAIDD’s clinical standards must be
taken into account when assigning credit to the aftenflicting testimony.

1. Conceptual Skills

The first category of adaptive skills to be considered is the realm of coatskiils,
which includeslanguageskills, reading and writing abilities, salirection, and grasping
concepts of money, which may be collectively labeled as functional acaden8es 10th
Edition, Ex. P-11, p. 82)Functional academics are concepéed in the real world rather tham i
the classroom. (Greenspan Testimony, Doc. 101, pp. 72-73).

Brumfield’s writing abilities are severely limited. While this limitation is partially
related to his lack of motor skilia this particular areahe Court heard testimony that he must
usea piece of cardboard to write in a straight line, that he cannot write friseliad that he
takes an inordinate amount of time to write a simple;page letter. (Weinstein Testimony,
Doc. 102, pp. 7Z3). Brumfield requires assistance from otdeathrow inmates to write his
letters, {d. at 7879), and thus the reliance by the States’ experts on the quality of his expsess
in his prison correspondence is misplace8eg alsd_etter from Brumfield to Richard Donald
dated March 16, 2010, Ex-2 (eferencing “the guy that helps me with my lettgr8wanson
Testimony, Doc. 106, p. 929 (referencing teacher who let Brumfield copy things during class
with aid of cardboard pieand testifying generally to Brumfield’s writing limitatiof)s

The Sta¢ does not contend that Brumfield has adequate reading abilities. Dr. Swanson
listened to Brumfield read some of the letters he wrote and found that higgreadiron a fourth

grade level. (Doc. 106, p. 104). The reading materials in his prison €¢lrgeted to middle
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school audiences and are consistent with someone who has mental retarddtjoop. (00
106).

Brumfield has a dismal record aefcademic accomplishmeritsthe classroom. Although
Brumfield was always behind in school due to leselopmental delays (Weinstelestimony,
Doc. 102, p.69), his progress stalled completely in middle schoéle reached a plateau
somewhere between the fourth aspkth grade, which iswhere mildly mentally retarded
individuals generally fall (Swanson Testimony, Doc. 106, p. 86). Although Brumfield was
never held back, his teachers were insistent that he not be promoted, but the prineipahgav
“social promotion.” (Swanson Testimony, Doc. 106, pp-74R School testing records show
lack of competence in virtually every area. In eighth grade, Brumfielddtésto standard
deviations below his age group in standardized testlmgread at the third grade level, did math
at the third grade level, and wrote at the fourth grade level. (Swanstimdmes Doc. 106, p.
85). His prior testing during the fifth grade revealed similar deficlts, gp. 68-71).

Because of Brumfield’'s severe academic challenges, his teachers and scloaas offi
attempted to identify the problem(s) with his learnitdnfortunately, he was constantly shuttled
between different schools and remained periodicalgndout of mental health centeesnd
special education classeeginning in the fifth grade(SeeEast Baton Rouge Parish Schools
Pupil Appraisal of Kevan Brumfield, Ex-%7). A constant refrain of the teacher and specialist
assessments was his need for a highly structured environment in order to grevidedssary
supports for him to function. SeeBrumfield School Records, Ex.-Z7). In all, Brumfield
attended 145 schools prior to eventually dropping out in 1989 at age 16. (LeGuin’s Report on

Brumfield’s Social History, Ex. 87, p. 21). During the period from January 1984 to May 1989
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when Brumfield was in special education, he was placed in at least 10 rdifsaieools.
(Swanson Report, Doc. 30-1, p. 26).

In response, the State essentially argues that Brumfield’'s lack ofnpeiatal retardation
diagnosis forecloses a retrospective diagnosis based on the level of attentimantak health
received during his formative years. Brumfield concedes that Dr. Weinstsithedirst person
to diagnose him with mental retardation, despite prior testing to determinertbsiggef his
academic and behavioral problen{8Veinstein Testimony, Doc. 108, 108). The State argues
that the diagnoses during Brumfield’'s school yeatsnduct disorders, undsocialization,and
aggressivenessshow a conspicuous lack of mention of mental retardation, which should
preclude a retrospective diagnosis at this point in time. But Dr. Swanson adegelteted
this expresio uniudike argument. In the late 1970s and early 1980s, black male students were
being disproportionately diagnosed as mentally retarded. This apparefliagm@osis problem
caused an overcorrection by school officials, who were cautioned not taepvesent that
demographic by instead diagnosing them with a related disorder that would avoidnia¢ me
retardation label but still allow for the same level of educational services toowieegdr that
individual student. (Swanson Testimony, Doc. 106, pp6®1 As the User's Guide makes
clear, political correctnesand worry aboutnegativestigmatizationhas often played a role in
preventing prior diagnosis of mental retardation. (E£3Pp. 18). Because the school appraisal
teams might have looked past factors pointing toward Brumfield’s mentalatterdh favor of
diagnosing him with more politically palatable ailments, like conduct disoatetsbehavioral

problems, the Court refuses to treat his lack of prior diagnosis as preéfusiMereover,

2 Article 905.5.1(H)(2) likewise does not preclude a finding ohtakretardation even if the symptoms exist in
tandem with other related disorderddoreover, the clinical literatureecognizesthat mildly mentally retarded
individuals often suffer from many of the same disorders listed in artideb 9QH)(2). Users Guide to 10th
Edition, Ex. P13, pp. 1516). Thus, contrary to the State’s contention, prior diagnosis of othetedetaental
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Brumfield never previously underwent testing aimed specifically dermakning mental
retardation.A lack of mental retardation diagnosis in the facgegferalaptitude and behavioral
testirg differsin kind from an affirmative nosdiagnosis in light oSpecifically tailoredtesting
for mental retardation, which Brumfield never received until this case cooatien

The State also points to several practical facts which it asserts show Bdisnfiel
functional academic skills were not grossly deficient in the area of coategkilis. Dr.
Blanchenotes that Brumfield must have had a basic grasp of economic and monetary concepts
because he left his job as a restaurant cook to make more money selling &ogs104, pp.
210212). Both Dr. Hoppe and Dr. Blanche talk about the ntadiking skills needed to deal
drugs, including an ability to avoid police detection, to count money, and to ascertainréog cor
amount of drugs to distribute in each deal. (Hoppe Testimony, Doc. 104, -4@; 8lanche
Testimony, Doc. 104, pp. 2112). Common sense dictates that those are certainly traits that
“successful” drug dealers should possess. But did Brumfield actually possessrdiie® The
record isbarren of any testimony regarding his efficacy in drug transactionshag®eihe
guesstimated what amosraf drugs were sufficient for the prieecustomer was willing to pay
Perhaps he had others count the money fordnidivide the drugs into set gutities for sale at a
set price Or perhaps Brumfield was actually a savvy drug merchartie point is that we
simply have no testimony establishing what Brumfield did or did not do well durindrings
dealing days. Nothing in the record shows thatnfield actually exhibited traits consistent
with being a “successfuldrug dealer, making the Stageperts theorizing about Brumfield’'s

success dealing drugs inadequate to show an adaptive strength in thi$%egard.

health disorders, like thendersocialized, aggressive conduct disorder diagnoses fronhitdisood (seeDoc. 104,
pp. 13636), do not preclude and could be consistent with mental retardation.

*In fact, it appears that Brumfield operated as a street drug dealer sellingaridkdime bags provided to him.
(Doc. 104, pp. 443).
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Blanche elaborated on other perceivediaptive skills, including Brumfield’s
“‘ownership” of a car, his cash transactions in renting motel rooms, and hidabat$ to his
girlfriend. (Blanche Testimony, Doc. 104, pp. 213-1%hese assertions have more solid factual
foundation. There iso dispute that Brumfield acquired a car prioata in connection witthe
crime, thoughthe recordshows that rather than owning the car, he simply used his access to
drugs to barter for its usea “street rental.” (Doc. 103, p. 27). In any event, ghiestimony,
even if accepted at face value, does not negate the possibility that Brumfieldyhifidasit
deficits in the domain of conceptual skills. It is a truism of mental retardation sntigs
strengths may coexist alongside weaknesses. Even if Brumfield wastoaldenduct a
transaction for a motel roorar operate a car, those skills are not inconsistent with mental
retardation. Blanche himself conceded that, based upon his interview, Brumfield had skills and
knowledge equivalent to a tgrea-old child. (Doc. 105, pp. 585). Mildly mentally retarded
people generally have mental ages ranging from seven to eleven. (Summary ofaAmeri
Psychological Assmation’s Characteristics of Mildly Mentally Retarded Individuals, E60.

It is notinconceivable for someone around the age of térat@ the mental capacity t@nduct
a relatively simply economic transaction like renting a room, especially iiviegehelp from
another source like a girlfriend.

The ABASII scores, for what they angorth, consistently show that Brumfield's lowest
assessed scores are in the area of functional acaderSiesABAS-II scores, Exs. #8-52).

Dr. Swanson unequivocally testified that Brumfield had significant deficitshén area of
functional academics and that he was significantly impaired in the area of cahaiita as

defined by the AAIDD. (Doc. 106, pp. 129-30).
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The St& counters with two argumentéirst, it points to Brumfield’s videotaped
confessions, which it asserts show a poised, manipulative person with at least adegiye
functioning; and second, that the facts of the murder for which Brumfielccarascted show
that Brumfield had the ability to premeditate and lead a heinous.crime

Brumfield’s confessions show composure aelar answers to direct question§See
Brumfield Confession Tapes, Exs.1S, S17). But asDr. Swansorcorrectlyidentified during
his first interrogation, Brumfield deliberately lied about his educational \amments and
therefore masked his defisiby stating he graduated from high school and nfaée and BS
throughout school; in reality, of course, hehievedneither. (Doc. 106, p. 106). Swanson
testified that the first confession tape shows he acquiesced to answers thatueerand
promptedby his questioner. Id., p. 107). In the second taped confession, because it appears
Brumfield had been discussing the topic for a longer period of time, his responses wieze quic
in taking hisquestioner’s cues and also longer because he had pragpieaking on the topic
already. Id., p. 108). These traces of suggestibility are consistent with mental tetayda
according to Dr. Swanson.ld(, pp. 109112). Even without wholly accepting Dr. Swanson’s
theory of his confessionsthey are undoubtedly legally valid and romercive—hertestimony
is credible and the Court therefore cannot find the taped confessions to be dispositive evidence
on non-retardation, as the State would have it.

A recording of Brumfield’s outgoing phone calls from prig&x. S35) shows nothing
extraordinary that a normal tgmearold child could not dd* Talking about making purchases

online, conversing about sports scores and stats, and the like are simply not sudfisiemi

31 For the same reasons, the Court finds Bieliis conversation with Warrick Dunn, the victim’'s samt
particularly probative. The fact that Brumfield knew some of highfall stats and what some of his siblings were
doing shows only that Brumfield anticipated and prepared for the meetivich occurred in the highbkgtructured
prison environment But it must be noted th@unn’swillingnessto confront and, ultimately, forgevhis mother’s
killer shows remarkable bravery.
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adaptive strength in communication a# Even so, because strengths can coexist alongside
weaknesses, one or two instances of him exhibiting oral communicatioregkiéisted of adults
could hardly be said to outweigh the other documented adaptive weaknesses in the conceptual
domain. As the diagnostic guidelines stat@gdaptive behavior refers to typical and actual
functioning and not to capacity or maximum functioning.” (User’s Guide to 10th Edition-Ex. P
13, p. 20).

Finally, Brumfield's actions duringnd immediately following the wierlyingmurderfor
which he was convicted must be discusskedmany casescriminal actions will more readily be
applicable to sociand practical skills than conceptual skillSapital murder is the only offense
whereAtkinsbecomes relevant, and large part these acts of violence show competence in the
criminal’s ability to manipulate weaponry and other machinery, such as d&hile evading
police and avoiding capture can exhilatv physical skills, at other time¢sose acts are just as
consistat with primal survival instincts as they axmgh callous, coleblooded calculation. Such
an instance would not, of course, excuse the act itself or its aftematly way butin a certain
factual contexit might place the evasion into a different category for purposes of evaluating
adaptive skills. As noted above, it is only the rare case where there wiiirinéy established
facts from a criminal episode that can establish strengths in adaptive skillsis Egjgecially
true when evaluating thenguage skills and reading and writing abilities that form part of the
conceptual domain. In this case, those abilities were not readily implicatin lbacts of the
crime itself, and therefore the Court must look to ¢hime for evidence, if any, afonceptual
skills in the areas dfelf-direction and abstract reasoning.

As mentioned above, courts sometimes look to premeditation of and leadership during

commission of the crime in affirming naetardation conclusions based stnengthsadaptive
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skills. In this case, Brumfield acted along with other confederates imtegcheir criminal
scheme which ultimately left a police officer deabb briefly recounthe facts as contained in
Brumfield’s confession, Brumfield and his two confederates dectdedonduct an armed
robbery of a Piggly Wiggly grocery store managérile making a night deposit at a Baton
Rouge bank. Brumfield and another lay in wait in some bushes adjacent to the bank. The
grocery manager arrived at the bank in a police car hathoffduty escort, Corporal Betty
Smothers. Brumfield and his confederate simultaneously emerged from tres bwith each
man firing shots into a side of the vehicle. Brumfield, approaching the drisieies fired
several shots which struck and killed Cpl. Smothers, the driver. His confederate appthache
passenger side and fired shots into the vehicle from that direction, but the mémagehe
passenger seaticceedeth driving the car away from the banKSecond Brumfield Confession
Videotape, Ex. 817). Brumfield was later arresteghd gave a false confession minimizing his
role, but about 14 hours later he ultimately confessed to his true role in the cQuoepare
First Brumfield Confession Videotape, Ex1S, with Second BrumfieldConfession Videotape,
Ex. $17).

The State fails to bring forwardirmly established facts showingemonstrable
leaderships skillsluring the crime.One ofBrumfield’'s confederates currentlyon death row
and does not have a pendidtkinsclaim, suggestingthe possibility that Brumfield wagullibly
convinced tgoin in the crime instead of actively planning out its detaNdoreover nothing in
Brumfield’s confession makes clear that Brumfjelther than another of one his confederates
“led” this terrible scheme, and the Statdts briefingpoints to nothing else from his trial record
showing a form of criminal leadership sufficient forhly establish” that pointNeverthelessti

is true that elements of premeditation and planning were involved. Brumfield admittedniyp ha
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previously seen other night deposits at the bank occur while he drove around the streets of Bat
Rouge looking for potential robbery victims. He also lay in wait in the bushes lbattkefor
approximately 15 minutes before the victims arrived, demonstrating that he didynehodly
on impulse to commit the crime(Second Brumfield Confession Videotape, EXL7$. But is
this particular instance sufficient to overwhelm the other demonstrated showirgamive
deficits in conceptual skills? It should not be. As the clinical guidelines admasddated
occurrences of adaptive strengths by definition do not show typical functionimds.lev
Brumfield’s confession tags occur in a highly structured environmextthe police stationn
response to firm and specific questioning. Needless to say, up to thaBpoirfteld’s typical
environmentelling drugs on the streetfered much less structur&Vhile the confession surely
shows the underlying facts of the capalleviating one of the three primary concerns clinicians
have had with using facts from a crime in assessing adaptive glokg facts themselves fail to
demonstrate premeditation or leadership qualities that so surpass the fongclemels of a
typical mildly mentally retarded person so as to conclusively establishretemaation as a
matter of law. Moreover, direct expert testimony from Dr. Swanson established to this Court’s
satisfaction that those tapes areinobnsistent with a person whasmild mental retardation.

It bears repeating that the posture of this case does not bring Brumfield befd@ettttis
on direct review of a jury’s imposition of the death penfitpwing evidentiary presentation on
the issue of retardation. Rather, this Court must view, more or less in isolatiomemwhet
Brumfield meets the clinical criteriaDr. Blanche, the State’s expert, lacked basic knowledge
about the AAIDD’s standards until he was deposed in this case shortly before timg.hea
Additionally, as the Louisiana Supreme Court has observed, his status as a physician rather than

a psychologist harms his credibility because he lacks some of the appropatesexo be able
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to comment on certain diagnostic matters, as his lack of knowledge theoAAIDD shows.
Corey Williams 831 So.2d at 859. Additionally, Dr. Blanche failed to conduct interviews with
anyone other than Brumfield himself, which runs afouthef basicguidelines for retrospéee
diagnoses. Compared with him, the Cousimply found more credible the testimony of Drs.
Weinstein and Swanson. While Brumfield’s confession tapesanhaynesshow evidence of
certain adaptive strengths in the arealafguageskills, they do not obviate his obvious
conceptual deficits. Brumfield'sialadaptive behavior in committing felony murder makes him
unsympathetic and deserving of the maximum punishment available under the law, bat it doe
not necessarily take away from the other manifested deficits in adapilige $¥oreover, the
Court camot accord geat weight to th factsof the crime even though they must be taken into
account, because the diagnostic guidelines for assessing maladaptive bebasiquart of
adaptive skills have not been sufficiently shown to be present in this case. When ogirts ha
reason to doubt that facts from a crime drnarily established” to showhether the defendant
exhibited leadership during or detailed premeditation of a criminal enterjpoif®ving the
clinical guidelines (which explicitly forbid usef onaladaptive criminal behavior in assessing
adaptive skills) provides the surest means of accuratdifidatg. The Court duly takes into
account the facts of the crime, but in this posture those facts alone cannot control.

Ultimately, the Court findsthat, based on the credibility of petitioner's witnesses
combined with the documented problems with the bases of testimony by the Skaterts
Brumfield has shown by a preponderance of the evidencehthdtas significantly limited
conceptual skills. When holistically assessing his strengths and weaknesses in the areas of
language skills, reading and writing abilitiesgl-direction, andabstract reasonindhe Court

finds that, on balance, the evidence shols meets the AAIDD’s definition of mental
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retardation with respect the conceptual domain of adaptive behavior. Prong Two is therefore
met since Brumfield has shown a significant deficit in one of the three domains ofvadapt
functioning.

2. SocialSkills

Because Brumfield’'s deficit in conceat skills satisfies Prong Two of the mental
retardation test, the Court will conduct only a brief review of the a¢th@domains.

Social skills include interpersonal relationships, responsibility, sdfeem,
gullibility/naivete, following rules/obeyig laws, and avoidance of victimization. Brumfield’s
interpersonal relationships received little discussion at the hearing.clddey has skills
adequate to attract partners, as he has several children by different women. witgy stas
made of signifiant deficits in this factor.

Responsibility was also a factor that did not receive much atteotiats own, though
this factor ties ito the other factor regarding following rules and obeying laws. The Coud hear
testimony that Brumfield’s brotherad to do his chores for him as a child because he either
forgot to do them or could not perform the tasks assigned. (Weinstein Testimony, Doc. 102, p
67). The record is replete with instances of Brumfield not following the atleschool, as
evidencedby his diagnosis as behaviorally disordered. Of coutse,Court would not be
making this analysis if Brumfield was able to obey the |&ignificant testimony was received
regarding his inability to follow even simple instructions and rules of gan{#geinstein
Testimony, Doc. 102, p. 69). Even Dr. Blanche admits that this was a deficit. (Blanche
Testimony, Doc. 105, p. 40).

Nothing in the record shows that Brumfield suffered a deficit inrestfem. Indeed, he

thought himself above the law, nptst with his brazen criminal actions throughout his late
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adolescence leading up to the murder, but also his statements that he would drivasabdast
wanted to. (Blanche Report, Ex. S-44, p. 9).

With regard to gullibility and naivete, Brumfield waspparently hoodwinked into
attending Camelo€ollege when representatives of that institution came into his neighborhood
and said he could obtain a loan to go to school there, (Weinstein Testimony, Doc. 102, pp. 82
83), a fact which Dr. Hoppe essentially concedes. (Hoppe Testimony, Doc. 104, pp. 118-20).

Avoidance of victimization is another factor to which the experts did not devote much
time. From the Court’s review of the record, Brumfield does not appear to have been
particularly susceptible to beg victimized. In fact, his attendance at Camelot College
notwithstanding, it appears Brumfield used his aggression to insulate hinoselaftempts to
victimize him.

Based on these criteria, Brumfield appears to have strengths in interpersonal
relationships, selesteem, and avoidance of victimization. He has shown some evidence of
deficit in the gullibility/naivete factor, and he has unquestionably shown stnadgnee of
significant deficits with regard to responsibility and following rules/obgyaws. On balance,
this domain is a close call, but the Court does not find Brumfield meets the craeraa f
significant overall deficit in the domain of social skills.

3. Practical Skills

Practical skills represent abilities in self care and daily ¢givisuch as preparing and
eating meals, dressing, toileting, personal mobility and use of transportation, tmrtalpskills,
health care, and maintenance of safe environments.

The record containsoccasional references to Brumfield’s poor hygidnecertan

respectsbutapart from thatno credible evidencsuggests he is unable to care for himself in the
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course of daily living”?> No showing has been made that he lack the ability to provide himself
with meals, dress himself, use the toilet properly, dremtise lacks modes of personal
transportation. Indeed, he has shown his ability to make use of a car by gbtaifstreet
rental” and operating the car before, during, and after the murder for whichsheomacted.
Even if his activity during the crime may not have been “typical” as defined in theodiag
guidelines, Brumfield has made no showing that he lacks these skills.

Occupationally, he was able to work as a cook on a couple of occasions, though his
efficacy at that job is unclear. Hetalmed at least one of those jobs through his girlfriend and
only stayed for a few months before moving on to ditagling. As previously discussed, he
occupational skills at drudealing are far from clear, if such skills can even contribute to
“gainful employment” as used in the literature.

Little evidence exists regarding Brumfield’s health care, though on atdeas¢psode
he went to the hospital féreatmenbf a gunshot wound.SeeGuin’s Social History Report, Ex.
S-37, p. 13). Brumfield cmsciously placed himself in harm’s way by dealing drugs and
knowingly involved himself with the dangerous and violent situations that lifestiErently
entails. He thus cannot be said to have maintained a “safe environment.”

The Court finds Brumfield has not met his burden of showing he has significant deficits
in practical skills.

D. Prong Three:Onset Before Age Eighteddased on Etiology

The third prong requires that the deficits in intellectual functioning and adagiills
exhibit themselves liere the petitioner reaches adulthood. Etiology is the study of causative

factors that put persons at risk for diseases, including mental retardBegcause etiology ties

%2 The parties’ experts disagree on when Brumfield could first tisHues, buthe Court finds that fact entitled to
little weight when compared to his other demonstrated strengths inntiecasaa.
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in to the timing of the onset of mental retardation, some of its evaluativestagiply with equal
force to the first and second prongs.

The State’s experts spelitle time discussingthis part of the test. As Dr. Weinstein
remarked in his unrebutted testimony, “I don’t think there is any question by anybaty
[Brumfield] was not able to function adequately and he had development problems. Some
people may question or may have some disagreement on whether it's mentatiostaehrning
disability, something else. But there is no question that he had very serious prablemsrly
early on in life.” (Doc. 102, p. 87). Dr. Swanson likewise made that same conclusion in her
expert report on Brumfield’s social history. (Doc.-BOp. 30). Dr. James Merikangas
conducted a neurological exam on Brumfield in 2007 which failetistdose any acquired brain
damage or ongoing disease that might negate the existence of an orgamdaeBsomfield’s
mental retardation. (Merikangas Report, Doc. 30-1, p. 41).

The State correctly points out that, prior to Aikinsclaim, Brumfeld had never been
diagnosed as mentally retarded. In particular, Dr. Hoppe reviewed Bldisfieedical and
school records and concluded that no less than six doctors performed psychologicpbtest
Brumfield and none of themdiagnosechim with menta retardation. (Hoppe Psychological
Evaluation, Ex. S-42, pp. 7-9; Hoppe Testimony, Doc. 104, pp. 53, 63-64; Greenspan Testimony,
Doc. 101, p. 208 (listing experts who previously evaluated Brumfiel@y. Blanche made a
similar conclusionn that the school had a financial incentive to make all diagnoses they could in
order to receive extra education funding. (Blanche Report, 84, $. 6;Blanche Testimony,

Doc. 105, pp. 12, 28, 36
Courts justifiably view with suspicion mader-litigation diagroses. SeeDunn lll, 41

So0.3d at 472. On the other hand, though, sometimes litigation serves as the impetus for narrowl
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focusing ona person’s abilities based on specific diagnostic criteria rather thyamgreh wide
ranging evaluations which may ovaok certain factgeculiar to a mental retardation inquiry
The AAIDD’s clinical guidelines do not preclude a retrospective diagnosis of metdedation,
even if the subject received childhood psychological testiBgel{ser’'s Guide to 10th Edition,
Ex. P13, p. 17).

As already noted above in Part 1l.B, Dr. Swanson has given the Court a d¢ogipell
reason to not draw a negative inferertue tathe lack of childhood diagnosis. She points out
that during Brumfield’s school years in the late 19708jcAn-Americans males were bring
disproportionately diagnosed with mental retardation. (Doc. 106, p. 55). School ogfficials
psychologists, and appraigalms were accordingly cautionet to ovefrepresent black males
as being mentally retarded and wanstead urged to consider other alternatives that would avoid
placing themental retardation label on themid.J. Swanson confirmed that East Baton Rouge
Parish schools, which Brumfield attended, had received this admonititth). (AAIDD
standardsonfirm that lack of an earlier mental retardation diagnosis may indeed be dbitgbuta
to that pressure. The User's Guide recognés that “the school's concern about over
representation for data reporting purposes of specific diagnostic groups withirsttitent
population’might require a retrospective analysis. (EXLE®, p. 18). It also acknowledges that a
person might be “given no diagnosis or a different diagnosis for ‘political pufpsises as
protection from stigma or teasing, avoidance of assertions of discriminatiorglabed to
conclusions about the potential benefits or dangers of a particular diagnédis."Bécause the
school appraisal teams might have looked past factors pointing toward Brusnineédital

retardation in favor ofliagnosing him with more politically palatable ailments, like conduct
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disorders and behavioral problems, the Court refuses to treat his lack of prior diag®osi
preclusive.

Etiological factors appear to bolster the conclusion that Brumfield was andnislip
retarded. Etiology divides up into four general categories: biomedicall, dmefi@vioral, and
educational.(10th Edition, Ex. P-11, p. 123Y.he State failed to present etiological testimony as
such, though its experts certainly did evaluate Brumfield’'s social, behaaiodakducational
issues as represented in his medical and school recoRismedical factors relate to genetics
and parentahealthduring pregnancy (prenatal), premature birth and birth injury (perinatal), and
nutrition, istence of traumatic brain injurgnd degenerative disorddsostnatal) (Id., Table
8.1, p. 127).

Dr. Weinstein testified regarding Brumfield&tiological risk factors. (SeeWeinstein
Report, Doc. 30-1, p. 17). With regard to biomedical factors during the prenatal perfodnd
that Brumfield’s mother had psychiatric problems and took psychotropic medicatioy theri
pregnancy. (Doc. 102, pp. 88-89). In the perinatal period, Brumfield was born prematG&ly a
weeks and his birth weight appears to have been low at between three and three and a half
pounds. (Id., p. 89). Brumfield alscsufferedfetal stress during birth. Id.). Postnatally,
Brumfield was shot and hit by a car prior to ageid8 pp. 90-91), although neuroimaging o$ hi
brain did not reveal any lasting effectSeeMerikangas Report, Doc. 3D, p. 41). Genetically,
it appears several of Brumfield’'s family members also suffer from mesttadation, including
a wheelchaiboundfirst cousin with moderate to severeametation. (VeinsteinRepori Doc.
30-1, p. 17; Weinstein Testimony, Doc. 102, §p-35).

With regard to the social factors, Brumfield was institutionalized, nesgleand suffered

severe physical abuse from domestic violenc&Veifstein Testimony, Docl102, p. 92)
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Brumfield’s mother lacked prenatal care and did not even know she was pregnamtixuntil
months into her term.Id. p. 88). Poverty played a large role througHdutmfield’s life. (d.).

With regard to educational factord/einsteintestified that school officials’ efforts to
intervene in Brumfield’s educational decline were inadequate, resultingdgedetiagnosis of
Brumfield’'s deficiencies. He also found inadequate family support, including his rsatmek
of preparation for parenthoodld(, pp. 90-92).

Behaviorally, Brumfield suffered from apparent parental drug use during prggnanc
along withviolence, abuse and neglect during his upbringithd. pf. 88-89).

All of the shortcomings listed above are risk factors i@y an important role in making
a mental retardation diagnosis. (10th Edition, E41Ppp. 123128). The Court’s conclusions
with respect to the first two prongs have been shown by a preponderance of the evidewee to ha
existed before Brumfield tued 18. While he was not diagnosed as mentally retarded prior to
adulthood, that fact alone in no way detracts from this Court’s conclu3ioe.etiological risk
factors, along with Brumfield’s school and medical records, indicate hisamental health
problems and developmental delays occurred prior to adulthood. The State has introduced no
evidence suggesting that Brumfield’s mental health problems were chydedin trauma or
through aother causative factor manifesting itself after he became ait.addor could the
State’s experts even pretend toown many of hisetiological risks because they failed to
interview anyne otherthan Brumfield himself. While disagreement certainly exists over
whether Brumfield’s school records and prior medical hysfreclude a diagnosis of mental
retardation, show another related diagnosis, or simply fail to meehtkines standard, those
disagreements center on differing interpretations of evidence, not on an abEevodence

prior to adulthood. Based on the showing of substantial intellectual functioning andvadapti
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behavior deficiencies detailed above, the Cotetits the testimony of Brumfield's experts and
finds Brumfield has met his burden to show by a preponderance of the evidence that those
deficitsoccurred before he turned 18.

V.

Judges are tasked with solemn and difficult obligations. At times, they mustegvagpl
the subjective elements of our legal system and search in vain for the easy, ahe
convenient out. Only by applyingn equal amount of diligence and common sense to the
unsavory cases that courts normally apply tof#meiliar ones can it be said that “equal justice
under law,” that confident phrase boldly inscribed above the entrance to the SupremesCourt, i
uniformly available to all.

In evaluatingAkins claims of mental retardation, courts must disregard whatever pre
conceptions they might have about this intellectual disability. Mildly mentei&rded persons
usually do not have obvious physical manifestations of their shortcomings, as may besthe cas
with persons diagnosed with Down’s Syndrome. Nor are their intellectual ctipabdd
severelyimpaired asto be immediately noticeable to most people in casual conversasois
the case with profoundly mentally retarded individuals. Indeed, the line betwegppérerange
of mildly mentally retarded persons and the borderline cases where nmidl metardation is not
shown can be exceedingly blurry and subjective. Yetefas a society are to effectuate t
evolving standard of decency contemplated by the Eighth Amendment’s prohibitiocmeb arod
unusual punishment, we must accept as a given that certain cases will préggonate facts
which, when viewed under the lanesult inan outcome at odds witmajoritarian sentiment

This may be one of those cases in the eyes of some.
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It bears repeating that the remedy granted here is a limited one. While |laelagib
execution, Brumfield will remaimcarceratedn Angola for the rest of his life. This ruling does
not “let hm off easy on some convoluted procedural technicality. merely seeks to fairly
apply the law as written. Louisiana’s statute vests significant discretion imgrtalke mental
retardationevaluation with the jury. But no jury is available noim a postverdict posturgthe
Louisiana Supreme Couchargesjudges with making this decisionJudges must weigh the
credibility of witnesses andair-mindedly view the @idence presnted Even a convicted
murderer deserves no lesdad the State presentatbre persuasivexpert testimony, the result
here might have been different. But it is not the role of a judge to hypothesize stinabte or
evidencemight have been presented; we can only act with what we have befof¢ lbisttom,
this case is aboutispassionately applying the clinical guidelines on mental retardatinch
Louisiana law has adopted as its legal, testhe factsaas presentedTasked with this duty, the
Court concludesunder the totality of the circumstances and based on a preponderance of the
evidence, Kevan Brumfield has demonstrated he is mentally retarded rasddeyi Louisiana

law.
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V. Conclusion; Order

Kevan Brumfield’'s petition for a writ of habeas corpus is herBRANTED insofar as
heis ineligible for execution because he is mentally retarded

Accordingly, t is ORDERED that the State is permanently enjoined from executing
Brumfield.

Signed in Baton Rouge, Louisiana, on February 22, 2012.

(=22

JAMES J'BRADY, DISTRICT JUDGE
MIDDLE DISTRICT OF LOUISIANA
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