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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA

MIKE GINES, individually and on behalf of
all others similarly situated

CIVIL ACTION
VERSUS

NO. 08598-1JB
D.R. HORTON, INC., ET AL.

RULING ON MOTION TO DISMISS

Before the Court i& motion to dismiss (Doc. 76) filed by defendants Reliant Heating &
Air Conditioning of Louisiana, LLC (“RelianrtA”) and Reliant Heating & Air Conditioning,
Inc. ("ReliantTX") against plaintiff Mike Gines and the putative class he repres&ites filked
an opposition (Doc. 79), and defendants filed a reply (Doc. 80). Oral argument isssamgce
The Court has jurisdiction ovéine state law claims presented in the complaint under 28 U.S.C.
88 1332and 1367 (SeeMagistrate Judge’s Report on Motion to Remand, Doc. 29; Ruling
Adopting Report, Doc. 35).

|. Factual and Procedural Background

On November 21, 2006, plaintiff purchased a new home constructed by D.R. Horton, Inc.
The air conditioning and heating system was installed by Rdlargnd alleged} designed by
ReliantTX. After plaintiff took possession of his home, he discovered the heating and cooling
system did not have the capacity to effectively maintain an appropriate temgeratu

On July 9, 2007, plaintiff made written demand upon D.Ritdtoto repair the system.
Multiple attempts were made by D.R. Horton and Reliakto repair the cooling system during
summer 2007, but the problems persisted.

Plaintiff filed suit against D.R. Horton, Reliabf, and Relia{TX in state court on

August22, 2008. The matter was removed to this Court on September 23, 2008. Plaintiff later
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filed an amended complaint, making class allegations on behalf of himself and other
homeowners in the Forest Ridge subdivision in Livingston Parish, Louisiana, all of Ginas
alleges havesimilarly inadequate heating and cooling systems through the fault of the same
defendants.

On July 28, 2011, this Court dismissed all the claims against D.R. Horton, finding that
the New Home Warranty Act (NHWA), La. R.S. 9:31dtlseq. provided the sole remedy for
Gines against the home builder and that Gines could not state a claim becauseashame
physical damage to the home as the Act requires. The Court also dismesddd\irA claim
against Reliant. A because it was ndhe builder of the home as contemplated by the Act.
further dismissed a fraud claim against ReligAt based on the running of the ogear
prescriptive period applicable to Gines’s allegations. However, thenteagfethat ruling’s
applicability to ReliantTX is questionable because it was arguably not a party to the case at that
time. SeeMotion for Default Judgment, Doc. 54; Ruling Deferring Ruling on Motion for
Default Judgment, Doc. 62; Order Directing Notice to be Sent, Doc. 65; Return oceSBot.

66; Order for Motion Filing Deadlines, Doc. 73 (permitting RelidKtto file motion asserting
lack of jurisdiction); Motion to Dismiss, Doc. 76 (asserting failure to serveankddf personal
jurisdiction as bases for dismissal as to Reliexy).

With D.R. Horton dismissed from the case, RehliAtand ReliarHTX (collectively,
“Reliant” or “defendants”were both permitteteave to file a new round of motions. (Order of
Magistrate Judge, Doc. 73l response to the motion to dismiss filed by Reliant, Gines clarified
that he does not seek redhibitidaims against either entity and that the dismissal of the NWHA
claim against ReliaAtA applies equally to RelianfX. (Memo. in Opp., Doc. 79, p. 3).

Further, he also agrees that he has natlena contractual claim against either entityd.).(
2



Thus, only threeclaims remain against each Reliant defendafif) a claim for poor quality
workmanship under La. C.C. art 2762) a claim for norcomplianceof contract under La. C.C.

art 2769; and (3) a tort claim for negligent design and construction under La. C.C. artand315
2316. Moreover, Gines contends that his pending motion for default judgment against-Reliant
TX should be granted because no jurisdictional or serdieded problem$ar such a default
judgment.

The Reliant defendants have asserted various reasons for dismissing the adifygncl
lack of personal jurisdiction over ReliahX, insufficient service of process on Reliahk
under La. C.C.P. art. 1261, and failure tatestcognizable claims for which relief can be granted
under Fed. Rule Civ. P. 12(b)(6). In the 12(b)(6) portion of its motion, Reliant argues that bot
prescription and a failure to adequately plead particular elements célévant claims defeats
Gines complaint.

[I. Motion to Dismiss Standard

Pursuant to Fed. Rule Civ. P. 12(b)(6), on a motion to dismiss for failure to statea clai
the Court accepts all wetlleaded, nottonclusory facts in the complaint as truAshcroft v.
Igbal, 556 U.S. 662, 129 S.Ct. 1937, 1949 (2009). “To survive a motion to dismiss, a complaint
must contain sufficient factual matter, accepted as true, to ‘state a claim to edlisfpglausible
on its face.” Id. (quotingBell Atlantic Corp. v. Twomb}y550 U.S. 544, 570 (20)). “[A]
formulaic recitation of the elements of a cause of action will not @a:dmbly 550 U.S. at 555.

A complaint that pleads facts merely consistent with a defendant’s liabildgs‘short
of the line between possibility and plausibility.ld. at 557. When welpleaded factual
allegations populate the complaint, “a court should assume their veracity and themndete

whether they plausibly give rise to an entitlement to relidgbal, 129 S.Ct. at 1950. Courts
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may consider not only theomplaint itself, but also documents attached to the complaint or
documents incorporated into the complaint by refered@labs, Inc. v. Makor Issues & Rights,
Ltd,, 551 U.S. 308, 3223 (2007). The facts in the complaint are viewed collectively, not
scrutinized in strict isolationld.

lll. Law and Analysis

ReliantTX asserts it has never established any contespecific or generakin
Louisiana which would subject it to personal jurisdiction in this Court under tradinotians
of fair play and substdial justice. Gines argues thaeliantTX has defaulted on the liability
issues presented by its welkeaded facts, which bars their litigation here.

A.

Rule 55 of the Federal Rules of Civil Procedure provides for default judgments against
parties viho do not defend actions brought against them. In this case, the clerk of court made an
entry of default against ReliaifiX under Rule 55(a). (Doc. 53). Gines has moved for this Court
to enter judgment on that entry of default under Rule 55(b)(2). (DoseB4lsdrder, Doc. 62
(deferring ruling on motion for default judgment)). Rule 55 provides in pertinent part:

(a) Entering a Default. When a party against whom a judgment for affirmative
relief is sought has failed to plead or otherwise defend, laaidfailure is
shown by affidavit or otherwise, the clerk must enter the party’s default.

(b) Entering a Default Judgment.

***

(2) By the Court. In all other cases, the party must apply to the court for a
default judgment.... If the party against whom a default judgment is sought
has appeared personally or by a representative, that party or its representat
must be served with written notice of the application at least 7 days before the
hearing. The court may conduct hearings or make referaisserving ay
federal statutory right to a jury trigddwhen, to enter or effectuate judgment, it
needs to:

(A) conduct an accounting;



(B) determine the amount of damages;

(C) establish the truth of any allegation by evidence; or

(D) investigate any other matter.

(c) Setting Aside a Default or a Default Judgment. The Court may set aside an

entry of default for good cause, and it may set aside a default judgment under

Rule 60(b).
Fed. Rule Civ. P. 55.

Because an entry of default has already been entered under R)letldCourt may set
aside that entry only for good cause. Fed. Rule Civ. P. 5h{kgwise,the Court may enter a
default judgment only when there is “a sufficient basis in the pleadings forutlgengnt
entered.... The defendant is not held to admadts that are not weflleaded or to admit
conclusions of law.”Nishimatsu Const. Co., Ltd. V. Houston Nat'l Bask5 F.2d 1200, 1206
(5th Cir. 1975). A defaulted defendant “is still entitled to contest the sufficiency of the
complaint and its allegatns to support the judgment being soughtyco Fire & Security, LLC
v. Alcocer 218 Fed.Appx. 860, 86@L1th Cir. 2007) (citingNishimatsy 515 F.2d at 1206).
Moreover, “a defendant in defaultlstan challenge the validity &fervice of process or ctast
the court’s exercise of personal jurisdiction over hird” at 864 see also Jackson v. FIE Corp.
302 F.3d 515, 531 (5th Ci2002) (permitting defaulted defendant to attack rendering court’s
personal jurisdiction over it in Rule 60 contexfgut defendants may not raise procedual
otherdefensessuch agorum non conveniensnce an entry of default has been made.
Because binding case law compels this Court to address issues of persadiatiqurjs

notice and service, and the suféioty of the claimsgven in the face of an entry of defaulte

Court will treat each in turn.

1. Personal Jurisdiction over ReliaftX



ReliantTX claimsthe Court lackgersonal jurisdiction over it under either specific or
general jurisdiction.Gines arges the Fifth Circuit’s decision idargrave v. Fibreboard Corp.
710 F.2d 1154 (5th Cir. 1983) allows imputation of Rellafts contacts to ReliarT X under
these circumstances.

In diversity actions, federal courts may exercise jurisdiction over aasident only to
the extent that a state court within the federal court’s district could prapegtgise jurisdiction.
Thompson v. Chrysler Motor Cor55 F.2d 1162, 1165 (5th Cir. 1985). Louisiana’s {ang
statute, La. R.S. 13:3201, permits Loumsiacourts to exercise jurisdiction to the limits of due
process in accordance with tfexleral constitution.A&L Energy, Inc. v. Pegasus Group91l
So.2d 1266, 1270 (La. 2001). Thus, the due process inquiry under the Louisiaf@aniong
statute collapsesto the familiar minimum contracts inquignderint’l Shoe Co. v. Washington
326 U.S. 310 (1945) and its progemdsarco, Inc. v. Glenara, Ltd912 F.2d 784, 786 (5th Cir.
1990).

As interpreted by the Supreme Court, the Fourteenth Amendment DuessPdaase
requires satisfaction of a twmrong test in order for a federal court to properly exercise
jurisdiction: (1) the nonresident must have minimum contacts with the forum state, )and (2
subjecting the nonresident to jurisdiction must be consistent with “traditional nofidais play
and substantial justice.”’Asarcq 912 F.2dat 786 Int'l Shoe 326 U.S. 310.The “minimum
contacts” prong is further subdivided into contacts that give rise to specdidiction and those
that give rise to gendrgurisdiction. A court may exercise specific jurisdiction when (1) the
defendant purposely directed its activities toward the forum state or ply@osiled itself of
the privileges of conducting activities there; and (2) the controversy arises ausatlated to

the defendans contacts with the forum state-elicopteros Nacionales de Colombia, S.A. v.
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Hall, 466 U.S. 4081984). In short, “[t]he focus [of this inquiry] is on the relationship between

the defendant, the forum, and the litigatiorBurger King Corp. v. Rudzewic471 U.S. 462,

474 (1985). When a cause of action does not arise out of a foreign defendant's purposeful
contacts with the forum, however, a court may exercise general juasdichien the defendant

has engaged in “continuous and systematic contacts” in the foluomvo Pignone, SpA v.
STORMAN ASIA M/V310 F.3d 374378 (5th Cir. 2002) Once the plaintiff has made out a
prima facie showing under the first prong, the burden shifts to the defendant to show, under the
secom prong of the constitutional due process inquiry, that the exercise of jurisdictioth maiul
comply with “fair play” and‘substantial justice.”See id.

Plaintiffs need only make @rima facieshowing of jurisdiction if a district court declines
to hold an evidentiary hearing, and proof by apmederanceof the evidencas not required.
Johnstonv. Multidata Systems Int'l Corp523 F.3d 602609 (5th Cir. 2008). In deciding
motions to dismiss for lack of jurisdiction, plaintiff's jurisdictional allegations (ineeitthe
complaint or an affidavit) must be taken as true unpasitiff fails to make affidavit assertions
that controvert defendant’s affidavit assertiofts; Asarcq 912 F.2dat 785-86.

Plaintiff did not file a jurisdictional affidavi ReliantTX, on the other hand, filed a
jurisdictional affidavit submitted by its president, Charles Riner. (Rirfér Boc. 762). If
Riner’'s affidavit assertions foreclose the possibility of jurisdiction, thenruth@eauthority of
Johnstonand Asarco the Court must accept those assertions for purposes of determining
minimum contacts of ReliaftX itself. Riner’s affidavit is comprehensive and conclusive of the
matter as it relates to ReliahK’s contacts in Louisiana. Riner's affidavit estabés that
ReliantTX renders no services, conducts no business, has no employeassnoreal property

and maintains no bank accounts in Louisiargl., 1 #15). While the amended complaint
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alleges RelianT X designed the cooling system for the houses, (Doc. 36, 1 9), plaintiff has not
introduced a jurisdictional affidavit to controveRiner's assertions. Riner’s uncontroverted
jurisdictional assertions suffice to show lack of minimum contacts with Louisaffi@ient to
exercise personal jurisdion over RelianiTX under either specific or general jurisdiction
principles?

Gines nonetheless contends that because Ré&Kmwned and dominated ReliabA,
the relevant contacts of Reliabf as a whollyowned subsidiary should be imputed to Reliant
TX, the parent corporationlhis calls for an analysis unddargrave

In Hargrave the Fifth Circuitexamined the bases for imputing to a parent corporation
the contacts of a subsidiaryrthe mere fact that a parent corporation wholly owns a subsidiary
and shares common management personnel with the subsidiesynot in itself defeat their
presumably separate corporate identities for purposes of jurisdiction. 710 FXtbGat
Therefore, this circuit generally requires “proof of control by the paoser the internal
business operations and affairs of the subsidiary in order to fuse the two idicjional
purposes.” Id. While the totality of the circumstances regarding corporate similarity must be
examined, “[t]he degree of control exercisedtbg parent must be greater than that normally
associated with common ownership and directorshiigh.”

In determining whether to maintain corporate separateness of contactspuhismDst
look to several noexhaustive factors:

(1) The amount of stock owned by the parent of the subsidiary;

(2) Whether the entities have separate headquarters, directors, and officers;
(3) Whether corporate formalities are observed,;

! ReliantTX also denies that it designed the cooling systems at issue. Ratimserits that ReliahiA conducted

all the designing, but when D.R. Horton sought from Religkthe load calculations used in designing the system,
ReliantLA could notlocate its records. Therefore, RelidX saysit re-calculated the appropriate measurements
after this litigation commenced. (Riner Aff., Doc.-Z611 2333).
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(4) Whether the entities maintain separate accounting systems; and
(5) Whether the parent exercises complatatrol over the subsidiary’s general policies
or daily activities.

Freudensprung v. Offshore Technical Services, B€9 F.3d 327, 346 (5th Cir. 2004) (citing
Hargrave 710 F.2d at 1160). “[T]he presumption of institutional independence of related
comporate entities may be rebutted by ‘clear evidence,” which requires anghofvisomething
beyond’ the mere existence of a corporate relationsHipld. (citing Dickson Marine, Inc. v.
Panalpina, Inc. 179 F.3d 331, 338 (5th Cir. 1999)).

While proof of the amount of ReliashtA stock owned by ReliantX is presumed to be
100% because of both companies’ clear admissions throughout this litigation that-Rélia
the sole member of Reliah#A, there is simply nothing in the record (or even in Gines’
allegations) speaking to the issues of corporate formalities, accounting segesat@md the
degree of control. Gines’ conclusory allegations regarding these faceed/lédmo. in Opp.,
Doc. 79, p. 18), simply fail to establish the documentary proofitftie Circuit requires to rebut
the presumption of corporate separatenesseudensprung 379 F.3d at 3447 (affirming
district court’'s grant of motion to dismiss based on lack of jurisdiction in parugessebsite
printouts of SEC filings were insufficient to overcome presumption and thus pléalid to
adduce any evidence on tHargravefactors).

For these reasons, plaintiff has failed to controvert defendants’ affida@ttiags on
jurisdictional facts and failed to establish the applicgbiif the Hargrave factors. Therefore,

exercising personal jurisdiction over Relid@X would be improper, and the Court must dismiss



it from this cas€. The arguments regardirggrviceand the sufficiency of the allegations will
thus not be addressedthsy pertain to Reliant X.
B.

Having concluded that dismissal of RelidX from this litigation is required, the Court
must now proceed to ReliahA’s motion to dismisdor failure to state a claim under Fed. Rule
Civ. P. 12(b)(6).

1. Gines’ Claim forPoor Quality Workmanship under La. C.C. art. 2762

In count six of his amended complaint, Gines asserts that Reliant used negligent
workmanship in the installation of his air conditioning system. Article 2762 of thei&pais
Civil Code provides:

If a building, which an architect or other workman has undertaken to make by the
job, should fall to ruin either in whole or in part, on account of the badness of the
workmanship, the architect or undertaker shall bear the loss if the building falls to
ruin in the course of ten years, if it be a stone or brick building, and of five year
if it be built in wood or with frames filled with bricks.

Reliant argues that the “fall to ruin” languagearticle 2762requires actual physical
damage, citing caselaw construiagsimilar provision, La. C.C. art. 2322, which imposes
liability on a building owner “for the damage occasioned by its ruin” causeedigcted repairs
or vices in the original construction.

In Davis v. RoyalGlobe Ins. Companies242 So.2d 839 (La. 19), the Louisiana

Supreme Court defined article 2322’s “ruin” as “the actual fall or collapaébaflding ... which

must involve a more or less substantial component of the structure.” 242 So.2é4at 8dlde

% Gines also attempts to assert judigatoppelas a basis for jurisdiction. He claimsttReliantLA’s removal of
this action relied on the corporate unity of the Reliant entities for puspafsdiversity of citizenship should estop
ReliantTX from arguing corporate separateness for purposes of minimum confdissargument has no mesgis
ReliantTX made no previous assertions in thisghtiion, and therefore as a separate party from Relirit
cannot be estopped on the basis of another party’s argu®eetln re Coastal Plains, Ind79 F.3d 197, 206 (5th
Cir. 1999).
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Fifth Circuit has likewise founthe“ruin” described in article 2322 to require a structural falling
down. Moczygemba v. Danos & Curole Marine Contractd@61 F.2d 1149, 11532, n. 6 (5th
Cir. 1977).

Gines argues that some interpretations of “ruin” have gone beyond the limitingdgng
of those two cases. For instance, he argdasn v. Tedescol05 So.2d 264 (La. 1958)
contemplated an article 2322 actitor a defective bathroom heater which allegedly emitted
noxious fumes which killed an infant. However, the Louisiana Supreme Court icesewas
simply concerned with the sufficiency of the evidence to sustain a defemniet ard did not
have occasion to authoritatively construe the statutory language. 105 So.2d at B65isd v.
Thompson452 So.2d 1195 (La. App. 1st Cir. 1984).@uisiana appellate court found that a
leakingcentral air conditioning unit in a house is a necessary appurtenance toith&stof the
immovable and as such may come within the meaning of article 2322. 452 So.2d aA42@0.
Dunn Housedid not involve an authoritative construction of the contours of “ruin.Leaber v.
Jolley Elevator Corp. 354 So.2d 746 (La. App. 4th Cir. 1978n elevator passenger
successfully sued a building owner when the elevator fell out of control and crashed at the
bottom of the elevator shaft. Theeabercourt noted that th®avis case provided a stricter
definition of “ruin” than some state appellate precedents, but concluded that an elastr w
original component of the building and thus met the sDeyis definition. 354 So.2d at 749.
The Third Circuit held ifFontenot v. Sarverl83 So.2d 75 (La. App. 3d Cir. 1966) that injuries
to a child from an unguarded window fan could give rise to liability under article 2322, but that
decision came befof@avisnarowed the meaning of “ruin.”

As the foregoing cases illustrate, Gines simply cannot fit his alleged injtinn the

parameters ofruin” as defined in article 2322Despite Gines’ protestations to the contrary, no
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reason exists why this definition would not equally apply to article 2762. Both ardiesds
speak of “ruin” in similar terms: 2322 is concerned with an owner’s liabilityen¥62 speaks
to an architect's or workman’s liability, but those articles are concernéd wices in
construction. If anything, there is a stronger case for requiring physical damage under the
languageof article 2762, which makes liability contingent on if “a building ... shdalt to
ruin,” whereas article 2322 imposes liability for “damage occasioned by alifigs] ruin.”
(emphasis added)Nevertheless, the use of “fall” implies at the least that “ruin” in article 2762
necessitates some physical movement in the structure of the building or a contpereoft
just asDawvis requiresfor purpose of article 2322 The Court therefore reads article 2762 as
requiring the type of “ruin” described Davis
Davis establishes a high hurdier showing ruin which Gines cannot overcome. While
an inadequatetgized air conditioning unitertainly diminishes the valugf a home, it does not
on those facts alone effect physical damagen the buildingvhich the “fall to ruin” language
requiresfor purposes of article 2762. Gines’ claim under La. C.C. article 2762 must thdrefore
dismissed.
2. Gines’ Claim for Non-Compliance of Contract under La. C.C. art. 2769
Despite openly acknowledging that he does not have a camdlarelationship with
Reliant(Memo. in Opp., Doc. 79, p. 14), Gines nonetheless brings a elganst itfor non
compliance with contract under La. C.C. art. 2769. Article 2769 provides:
If an undertaker fails to do the work he has contracted to do, or if he does not
execute it in the manner and at the time he has agreed to do it, he shall be liable in
damages for the losses that may ensue from hicompliance with his contract.
The case oWashington v. Degelp$812 So.2d 918 (La. App. 4th Cir. 1975) controls

here In Washington an injured workman sued, among others, the corporate officers of his
12



employer Degelos Brothers Grain Corporatidar injuries he sustained while riding a Bobcat at
work. 312 So.2d at 9120. The officersacting as third party plaintiffssued the proprietor of
the company which repaired the Bobcat, DeRouen Electrical Compamgdiately prior to
Washington’s injury, seeking indemnity and/or contribution from the proprietor and his dgisine
Id. at 920. The repair contract was between the Degelos Brothers and DeRouen Eleldriatl.
921. The court found that before liability under article 2769 can be imposed on the “undertaker”
of the work, there must exist a contractual relationship between the plaintiff f@mdlaeat which
establishes an obligation in favor of the plaintiftl. Because the corporate officers were not
privy to the contract between the twongpanies, the protections of article 2769 were not found
to extend to them.ld. The Washingtoncourt added that any potentidlird party beneficiary
claim the officers might haviead sounded in tort rather than contradtl.

Gines admits to having nmontractual relationship with Reliant, and he does not urge a
third-party beneficiary theory of contractual liability regarding a potentialraonbetween D.R.
Horton and Reliant. While this Court is not strictly bound by the intermediate latppel
dedsions of Louisiana state courts undere, the Court finds the reasoning Washington
persuasive. Accordingly, because Gines did not contract with Reliant, he carowdr ries
non-compliance of contract under La. C.C. art. 2769.

3. Gines’ Tort Claim for Negligent Installation of the Cooling System untar C.C.
art. 2315 and 2316.

Finally, Gines brings a tort claim for negligence against Reliant urale€.C. art. 2315
and 2316. Reliant does nointestthe sufficiency of his allegations but instead arghes his

cau® of action under this section has prescribed.

3 Presumablythis statement meant that since third party contractual beneficiargtsbm expressly provided for in
the relevant contract, any “third party beneficityge” argumentbsent a contractual provision so providing really
goes to dort duty undertaken rather than an obligation contractually imposed
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In Louisiana, liberative prescription operates in much the same way a statute of
limitations applies in common law jurisdictions. Similarly, peremptive periods opeagate
statutes of repose. Me prescription is measured based on the date a cause of action accrues
(i.e., the date of injury), peremption is calcedtbased on the occurrence of a certaiant
which usually is the causative act of the defendant rather than the date plaffar§ sjury.
Louisianaapplies a one year liberative prescriptive period to torts. La. C.C. art. 3492. For
damage to immovable property, the period begins running from the day the owner knew or
should have known of the damage. La. C.C. art. 3493s Cburt has already determined that
the prescriptie period began running on July 24, 2007, @mtks filed suit orAugust 23, 2008,
too late to satisfy the one year peridé&eeOrder, Doc. 62, p. 19 (dismissing fraud claims under
one year prescriptivegpiod)).

Ginesprimarily argues thathe ten year prescriptive period of La. C.C. art. 3500 applies
to this action. It provides that “[a]n action against a contractor or an atcbrteaccount of
defects of construction, renovation, or repair of buildings and other works is subject to a
liberative prescription period of ten yearsReliant is neither an architect nor, according th
Louisiana jurisprudencea contractor for purposes of this statliteFor example, irState v.
Robert E. McKee, Inc584 So.2d 1205 (La. App. 2d Cir. 199thje State hired an architect and
a general contractor to design and construct an addition to a State bub@#hdgso.2d at 1206.

A mechanical engineering firm was then hired by the architectes$an and construct éh
heating, ventilating and air conditioning (HVAC) system for the buildilly. The State did not

have a contractual relationship with the firm handling the HVAC system, andhinappellate

* Article 3500 crosseferences artic&2322 and 2762, the two provisions regarding “ruin” of works by architects or
undertakers discussed above.
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court found the State’s cause of action sounded in tort rather than contract or walcaaty
1209. It thus applied the ongear prescriptiveperiod for torts rather than the ten year
prescriptive period set forth in La. C.C. art. 350@. at 120809. The McKee court thus
implicitly found that subcontractoreho neither have contractual privity with the owner nor
make third party stipulations with the general contractor in favor of the owner dallnader
the definition set forth in article 3500. The Court finds this reasoning persuasive and

Gines additionally argues that La. R.S. 9:2772 supersedes La. C.C. art. 3492 isghis ca
because it is the more particular provision. However, the provisions do not conflict because
section 9:2772 is addressed to peremptive periadsafute of repose) whereadiade 3492 is
addressed to prescriptive periodss{atute of limitations). Thus, no conflict essind article
3492 applies to prescribe Gines’ claim.

IV. Conclusion; Order

Accordingly, defendants’ motion to dismiss (Doc. 76) is GRANTED. The Court does not
have personal jurisdiction over Reliant Heating & Air Conditioning, Inc. Gin@siaining
claims against Reliant Heating and Air Conditioning, LLC under La. C.C. arts. 2762 and 2769
fail to meet the required elements, and his tort claim has prescribed.

Signed in Baton Rouge, Louisiana, on January 25, 2012.

(=22

JAMES J’BRADY, DfSTRICT JUDGE
MIDDLE DISTRICT OF LOUISIANA

® Gines also claims thengerprescriptive period of articl2762 applies, but as discussed above, Gines cannot avail
himself of article 2762.
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