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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF LOUISIANA
TAISHA SEARS, et al CIVIL ACTION
VERSUS NO. 09-455DD-RLB

LIVINGSTON MANAGEMENT INC.

ORDER GRANTING PLAINTIFFS’ MOTION FOR LEAVE TO AMEND COMPLAINT

Before the Court is Plaintiffs¥lotion for Leave (R. Doc. 46) to file a First Amended and
Restated False Claims Act Complaint (R. Docl13&iled on December 30, 201Refendant
filed an Oppositiof{R. Doc. 47) to which Plaintiffs replied (R. Doc. 54). For the reasons
discussed below, Plaintiffs’ Motion SRANTED.
l. PROCEDURAL BACKGROUND

Plaintiffs, Taisha Sears, Aldona Manuel and Neotha Gibson (“Plaintiffs”), filed thei
Complaint on January 23, 2009, on behalf of the United States of Anmadhegangviolations of
the False Claims A¢tFCA”), 31 U.S.C. 88 3729-3733n their Complaint Plaintiffs claimthat
DefendantLivingstonManagement Inc.“(MI” or “Defendant”),fraudulently submitted
“Tenant Income Certifications and Tenant Verificatsaio the federal government[] . . . to
wrongfully secure federal monies.” (R. Doc. 1 at 2). On November 22, 2011, the United States
of America declined to intervene in the action. (R. Doc. 15). Defendamimoved to dismiss
Plaintiffs’ claims (R. Doc. 18), which the Court denied (R. Doc. 36). Two weeksdatdéday
24, 2012, Defendant filed its Answer. (R. Doc. 37). The parties submitted a Joint Didetarery
to the Court on July 5, 2012 (R. Doc. 38) and their Status Report on September 27, 2012 (R.

Doc. 42). In the Status Report, the parties jointly proposed an agreed upon deadline for
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amending the @mplaint or adohg new parties, claims, counterclaims or cross claims of
December 30, 2012. Based on the Status Report, the Court entered the current Scheduling Orde
on October 3, 2012. (R. Doc. 45).

Plaintiffs now move to amend their Complaint to add “addition&déants and claims
and amend][] and restate[] their original False ClaimsGwhplaint” (R. Doc. 46 at 1).
Plaintiffs Amended Complaint adds claim for conspiracy arithe following defendants: HLA
Limited Partnership; Highland G.P., L.L.C.; HGA Limited Partnership; HGllgve G.P.,
L.L.C.; RDA Limited PartnershipRidgeview G.P.L..L.C.; TWA Limited Partnership;
Tanglewood G.P., L.L.C.; WVA Limited Partnership; Westport Village G.R.C.; Doyle
Whittington; Robert L. WhittingtonandRyan E. Whittington. (R. Doc. 48; 1 519, 105-10%.
Il. ARGUMENTS OF THE PARTIES

Defendant opposes the Amended Complaint and suggests that Plaintiffs have engaged in
“grossly inappropriate tactit®y moving to amena@lmostthree years after the original
Complaintto add “thirteen parties, numerous additional allegations, and an additional cause of
action.” (R. Doc. 47 at ). Defendant asserts thd&laintiffs have known about . . . or have had
access to such information for more than four years” and should have amended soomer. (R. D
47 at 1). Defendant asks the Court to deny Plaintiffs’ Mdiecause (1)it is the result of
undue delay, bad faith, and dilatory motive,” (2) “it will unduly prejudiegendanin this
action,” (3) ‘they have not adequatgbled any causes of action against the partnerships they are
seeking to add,” (4) and “they failed to follow proper procedures.” (R. Doc. 47 at 2).

In their Reply, Plaintiffs explain that, despite having filed their suit inakgnaf 2009,

Plaintiffs only recently obtained the information supporting their Amended Complaint. (R. Doc.

! Plaintiffs timely moved to amend within the deadline establishetiéZburt’s Scheduling OrderfDecember 30,
2012. (R. Doc. 45 at 1).



48-2 at 2). According to Plaintiffs, the United Stalbegan itsnvestigationof Plaintiffs’
allegationsn early 2011, but eventually chose not to intervene. (R. Doc.a&&p At the close
of the investigation, Plaintiffs attempted to obttie information gathered by the government.
(R. Doc. 48-2 at 2)Plaintiffs state that “it was not until last year tRéaintiffs finally received
some of the documents, but not all, avete able to review and analyzéat they received.” (R.
Doc. 48-2 at 2).Plaintiffs argue that Defendant will not be prejudiced by the amendment
becausei[g]iven the Scheduling Order deadlines, discovery between the partesss i
infancy.” (R. Doc. 48-2 at 2). Finally, Plaintiffs argue that they followed the proper praasdur
becauseas a matter of law, only complaints, not amended complaints, must be filed under seal
and served upon the government. (R. Doc. 48-2 at 9).
1. DISCUSSION

Amendments to pleadings are generally governed by Rule 15 of the Federal Rules of
Civil Procedure. Under Rule 15, after the period for amending as a nfatterrse elapses, “a
party may amend its pleading only with the opposing party’s written conser codit’s
leave” and a “court should freely give leave when justice so requires.”RE€iv. P. 15(a)(2).
The rule “evinces a bias in favor of granting leave to amenthitin's Herend Imports, Inc. v.
Diamond & Gem Trading U.S.A. Gd.95 F.3d 765, 770 (5th Cir. 1999) (quotibgssouy V.
Gulf Coast Inv. Corp.660 F.2d 594, 597 (5th Cir. 1981)). Although leave to amend should not
be automatically granted, “[a] district court must possess a substantal teadeny a request
for leave to amend][.]JJones v. Robinson Prop. Grp., L,B27 F.3d 987, 994 (5th Cir. 2005)
(internal quotationsmitted).

In determining whether to grant leave, the court may consider severasfacttuding

“undue delay, bad faith or dilatory motive on the part of the mpvapeated failure to cure



deficiencies by amendments previously allowed, undue prejudice to the opposing partiyeoy
of allowance of the amendment, [arfdiility of amendment . . .” Rhodes v. Amarillo Hosp.
Dist., 654 F.2d 1148, 1153 (5th Cir. 1981) (quotif@man v. Davis371 U.S. 178, 182 (1962)
Nonetheless, a decision to grant leave is within the sound discretion of the court reasars
to deny leave existJamieson v. Shaw72 F.2d 1205, 1208th Cir.1985). Likewise, “if the
district court lacks a substantial reason to deny leave, its discretion is not ioogth €0 permit
denial.”Id. (internal quotations omitted).

Defendanfirst argues that leave should be denied becausenkffs have demonstrated
undue delay, bad faiténd dilatory motiveoy their attempt to amend at the “eleventh Ho{R.
Doc. 47). Defendantlleges that the nature of the amendments and the manner in which they
have been raised “are nothing more than a transparent attempt to raise tostsater by
adding unnecessary parties and duplicative allegations and claims.” (R. Doc. 47 at 3).

In determining whether leave to amend should be denied based on undue delay, the Fifth
Circuit has recognized that “[a]t some point in the course of litigationnpustified delay
preceding a motion to amend goes beyond excusable neglécDaves v. Payless Cashways,
Inc., 661 F.2d 1022, 1025 (5th Cir. 1981) (motioada “on the eve of trial” after completion of
discovery and an unexplained nineteen-montayje The district court may also properly
exercise its discretion to deny leave to amend by considering unexplainesi fdétaying an
original complaint and whether the facts underlying the amended complainknesva to the
party when the original eoplaint was filed.In re Southmark Corp.88 F.3d 311, 316 (5th Cir.
1996)(granting leave to amend 13 months after original complaint to add facts and claims
known to plaintiff before commencing action “would serve only to re@aedntiff] for its

unreasonable deldy



In this case, Rintiffs’ delay in seeking leave to amend is not “unexplained.” This False
Claims Act case was filed by the Qui Tam Relators in 20@Pproximately 22 months later the
United States chose not to intervene. (R. Doc. T4pre s nothing to indicate thatd&ntiffs
were somehow respoiée for the length of time thedvernment needed to make decision.
Shortly thereafter, summons wasued(R. Doc. 17) and Rule 12 briefing commenced (R. Doc.
18). Upon denial of Defendant’s Motion tasihiss(R. Doc. 36), the parties timely provided a
Joint Discovery Rn (R. Doc. 38)s well as a StatuseRort (R. Doc. 42) setting forth proposed
deadlines for discovery, including an agreed upon deadline for amendicgnipéint
approxinmately three months later. The@@t adopted the deadlines requested by#rges.
Plaintiffs sought leave to amend within that deadline.

In addition, Faintiffs have represented to the Court that followtimg United States’
decisio, they attempted to obtain certain documents from the United States that hestedo
during its investigation. Those were not received until “late last year” aneltiven reviewed
and analyzed in order to draft the Amended Complaint. (R. Do2.&2).

For these reasons, the Court does not find that Plaintiffs have demonstrated undue delay
bad faith or dilatory motive sufficient keny their leave to amend thei@plaint filed within the
applicable deadlines that were agreed upon by the parties.

Defendant also alleges that it will suffer undue prejudice if the amended complaint is
allowed due to “the expense and resources needed to defend against the addaiatirel]”

(R. Doc. 47 at 7). Bfendant explains that it has already spent significant resources since the
filing of the Complaint and that it spent a substantiabamt of time responding tdd&ntiff's
discovery requests. Other than these generic assertions (which would beviruglly every

case that involves an amended pleading with new causes of action), Defendant go@gdwet



anything specific regarding why the work previously accomplished would someh@ndered
ineffectiveor how the addition of new defendants would unduly prejudice this Defendant.
Indeed, [2fendant aakowledges that: “All of the allegations in the proposed Amended
Complaint relate to Defendant or employees of Defendant.” (R. Doc. 47 at 9). As ssthpha
this representation, the investigation, discovery and preparation conducted thus thr shoul
likewise cover large portions of the new allegations.

The Court also recognizes thatla time ofthefiling of the Motion to Anend, there
were 7 months remaining in discovery and trial was 20 months aleeycurrent trial date is
still over a year away-August 11, 2014. (R. Doc. 45 at 2\hile the current deadlinesay
need to be adjusted to accomrat&lthe additional partiesgiendanis ability to prepare for trial
will not be prejudiced by allowing the Amendedr@plaint.

Finally, Defendant claims that the attempt to add the ‘fpastnership defendants” would
be futile and therefore leave to amend should be déneferdant alleges that the proposed
Amended ©@mplaint fails to make any allegations that would support a findingtheaof the
partnerships should be liable under the False Claims Act. (R. Doc. 47 at 9).

Denial of leave to amend on the basis of futility is “premisedon the court's evaluation
of the amendment as insufficient to state a clampdn which relief could be granteshaw 772
F.2dat1209 (5th Cir. 1985). In other wordsh& same standard of legal sufficiency as applies
under Rule 12(b)(6) applies to determining futilityStripling v. Jordan Prod. Co., LL234
F.3d 863, 873 (5th Cir. 2000) (internal quotationsitted);see alsd-ed. R. Civ. P. 12(b)(6)
(defendantmaymove todismiss for failure to state a claim upon which relief can be granted”).

A proposed complaint is legally insufficient “only if there is no set of factsciatl be proven

2 The “partnership defendants” collectively refers to HLA Limited Partiprédighland G.P. L.L.C., HGA Limited
Partneship, Holly Grove G.P. L.L.C., RDA Limited Partnership, Ridgewi®.P. L.L.C., TWA Limited
Partnership, Tanglewood G.P. L.L.C., WVA Limited Partnership\&iedtport Village G.P. L.L.C.
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consistent with the allegations in the complaint that would entitle the plaintiff to réliefer
Entm’t, Inc. v. Nat'l Football League Props., Int51 F.3d 247, 249 (5th Cir. 1998).

The Qurt has already determined that Plairdifbriginal Complaint was sufficient to
survive a Rule 12(b)(6) and Rule 9(b) challenge. (R. Doc. 36). The first three counts in the
proposed amended complaint add new defendants but the substance of the allegations is the
same. The original Complainalleges that LMengaged in fraudulent activity in its role as a
“property management corporation that manages numerous multi-family housipgxesn. . .
that receive funding as part of the USDA’s Rural Development ProgramDd®.1 at 6). The
additional partnership defendamshe Amended @mplaintarethe owning atitiesor general
partnes of the owning entitiesf 5 of theapartment complexesanaged by LMP

According to the Amended Complaint, the partnership defendants and LMI engaged in
similar conduct to defraud the Governmeihe Amended Complaint alleges thatkof the
partnership defendants applied for and received long-term loans from the Ruraldbesa
Program with federally subsidized interest rates to finance their acqusitd rehabilitation of
their apartment complexes. (R. Doc. 46-1, § 3iasserts that theartnership defendants, of
which defendant Robert Whittington was an offi@gplied for ad received allocations dfow-
Income Housing Tax Credits. (R. Doc. 46-1, 1 31). Robert Whittington is also identifed as
officer or owner of defendant LMI. (R. Doc. 46-1, 9).17

Certain certifications were submitted by fhertnership defendants in order to become
eligible for these credits and in order to utilibem. (R. Doc. 46-1, {1 36-38)ikewise, the
amended complaint alleges that LMI, as the property manager of the apartmplexas, made

certain false representatiossthat the partnership defendants could receive and continue to

% The amended complaint also adds three new individual deferdBioide Whittington, Robert Whittingtoand
Ryan Whittington. In its Opposition,dendant doesot explicitly allege that the Amended Complaint is futile as it
relates to these individuals.



receive certain federal rental assistance. (R. Dod., 4§ 5575). LMI is alleged to have an
“identity of interest relationship” with the partnership defendants. (R. Doc. 46-1, 1 53)

The Amered Complaint further alleges that the partnership defendants, as the borrowers
under the programs at issue, “retains the ultimate responsibility for housjegtpnanagement
and must ensure that operations comply” with the respective requirements. (R. Rp§.4%-

It also claims that the partnership defendants are liable under a theespohdent superior. (R.
Doc. 46-1, 11 92, 98, 104). Finally, the Amendednlaint alleges that there was a conspiracy
between LMland the partnership landowners to, among other things, knowingly present fal
claims to the United States in ordemgetfalse or fraudulent claims paid or approved.

The Amended Complaintepresentshatthe partnership defendants played a roléé
samefraudulent condudhat Plaintiff accused LMI of in the original Complairit.alleges that
LMI and the partnership defendaiati®co-conspiratorsn presenting false claims against the
United Stateslt alleges thathe actions of at least one individual defendant, servir as
officer of the general partners of the defendant partnerships, knowinglyte@ee caused to be
presented the false claims at issées. explained above, the decision to grant leave is within this
Court’s discretion. The Court will not deny leavelas stage based on futility.

Defendatis final argument is that the Motion tawend should be denied because
Plaintiffs have failed to follow the procedures in 31 U.S.C. 8 3730(bJacifically,

Defendant argues thatelator isrequired to serve eopy of its amendedoenplaint on the
Government anthat amendedomplaintsshall also be filed in camera and remain under seal for
60 days. Plaintiffs argue that 8 3TBY{2) appliesonly to the original complaint, not an

amended complaint.

* As noted above, the Amended Complaint also alleges that both LMI andrtherphip defendants shamdeast
one common principabivner.



Section 378(b)(2) of the False Claims Act (“FCA”) requires the complaint to be filed in
camera and remain sealed for at least 60 days before service tothkodvernment an
adequate opportunity to fully evaluate the suit and determine both if that suit involves matters
the Government is already investigating and whether it is in the Governmentsiro
interven€. S. Rep. No. 345, 99th Cong., 2d Sess.rggrinted in1986 U.S.C.C.A.N. 5289.
Defendantasks the Court to deny Plaintiffs’ Motion, arguititatan “amend[ed] FCA
complaint” should be dismissed where the relator does “not serve [the] goverinstantfile
[the amended complaint] under seal with the court,” as required by 31 U.S.C. 8§ 373(Rb)(2).
Doc. 47 at 10).

Defendants offetnited Sates ex rel. Bain v. Ga. Gulf Corpn support of their
argument. (R. Doc. 47 at 10) (citing Opinion aUBjted States ex rel. Bain v. Ga. Gulf Corp.

No. 01-562 (M.D. La. June 23, 2005), ECF No. 71). Plaintiffs disagree and argBaithas
distinguishable” because it involved the addition of an entirely new claim ancetrextadly,

only the original complaint, not amendments, must comply with 31 U.S.C. 8 3730(b)(2). (R.
Doc. 48-2 at 9).Some ourts have held that § 3730(b)(2) only bkgpto original complaints and
not subsequent amendmeng&ee, e.g., United States ex rel. Branch Consultants v. Allstate Ins.
Co, 668 F.Supp.2d 780, 803 (E.D. La. 2009l4in languagef § 3730(b)(2) refers only to ‘the
complaint,” not amended or subsequent complgint$.S. ex rel. Milam v. Regents of Univ. of
Cal., 912 F. Supp. 868, 890 (D. Md. 1995) (holdimgither the statute nor any relevant case law
imposed upon her the duty to file any amendments to that complaint in camera and urijler sea
Wisz ex rel. U.S. v. C/HCA Dev., In81 F. Supp. 2d 1068, 1069 (N.D. Ill. 1998) (rejecting
argument that relator had to comply with 8 3730(b)(2) when amending his complaint to add

additional defendantsl.S. ex rel. Mikes v. Strau@31 F. Supp. 248, 259 (S.D.N.Y. 1996)



(refusing dismissal of amended complaint to add new claims because “wheog¢hagent has
not been deprived of any rights, and has asserted no objection to plaintiff'sttadoraply with
section 3730(b)(2)'s procedural requirements, defendants should not stand t®)pboefee
United States ex rel. Davis v. Priné&6 F. Supp. 2d 679, 684 (E.D. Va. 2011) (“the term
‘complaint’ in 8 3730(b)(2) encompasses original complaint and amended complaints,hehere t
latter add new clens for relief or new and substantially different allegations of fraud.”).

In Bain, the courtfound that the diredeCA claimthat the plaintiff sought to add was a
“new claim” and that “the United States was never given an opportunity to eotfsgdclaim.”
SeeOpinion at 2United States ex rel. Bain v. Ga. Gulf Cofdo. 01-562 (M.D. La. June 23,
2005), ECF No. 711t appears that the basis for this findimgs due to the fact that the factual
and legal basis for the additional claim was completéfgrént than the prexisting reverse
FCA claim alleged by the original complaifntnlike the relator irBain, Plaintiffs’ Amended
Complaintalleges conduct directly related to the allegations already contaitieel @mplaint.
Although a significant number of defendants are being added, those defend#reseatdies
owning the apartment complexes at issue or a general partner of those ehiisallegatiors
have not changed anckre alreadynvestigated by the Governmenh fact, Plaintiffshave
explainecthattheir Amended Complaint is based on the information obtained from the
Government’s own investigatiomhe United States has had an opportunity to consider the
claims proposed and thus the concerrBam are rot applicableSeeUnited States ex rel.
Davis 766 F. Supp. 2dt684-85 (E.D. Va. 2011) (holding that § 3730(b)ayers amended
complaints but that dismissal is inappropriate where the amended complaint iatgllysta

similar to the original complaih
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Plaintiffs further argue that even if the requirements of 8§ 3730(b)(2) did &paty
amended complaint, they are not jurisdictional and would not require dismissal of thaiobmpl
or a finding of futility. United States ex rel. Branch Consultaf®88 F. Supp. 2d at 803 (noting
that numerous courts have held that requirements of § 3730 are not jurisdictional and neither
requires dismissal nor deprives the court of jurisdictigviyz ex rel. U.$31 F. Supp. 2d at
1069 (“the requirements of Section 3730(b)(2) are procedural, not jurisdictiorizdif).does
notdiscussvhether 8 3730(b)(2) is jurisdictional and requires dismissal when violated. The
ultimate disposition ifBain — that the court did not have subject matter jurisdiction over the
plaintiff's claim —was limited to its finding thahe plaintiff had “failed to prove that he was an
‘original source’ and that he voluntarily provided this information to the governmeasredeé
filed this amended complaint.” Opinion atBain, No. 01-562 (M.D. La. June 23, 2005), ECF
No. 71 ¢€iting 31 U.S.C. § 3730 (e)(4)(A)).

For these reasons, the@t will not exercise its discretion in denying leave to file the
Amended Complaint based &faintiffs’ failure to submit it in accordance with § 3730(b)(2).
V. CONCLUSION

Consistent with the liberal standard applicabl&tde 15, the Court will allow Plaintsf
to amend thie Complaint as requested. For the reasons given abby§, ORDERED that
Plaintiffs’ Motion for Leave (R. Doc. 46) to file a First Amended andt&ed False Claims Act
Complaint isSGRANTED and that Plaintiffs’ Amended Complaint be filed in the record by the
Clerk of Court.

Signed in Baton Rouge, Louisiana, on July 11, 2013.

QRO N2~

RICHARD L. BOURGEO!S JR.
UNITED STATES MAGISTRATE JUDGE

11



