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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA

WOMAN'’S HOSPITAL FOUNDATION

CIVIL ACTION
VERSUS

NO. 11-cv-00014
NATIONAL PUBLIC FINANCE
GUARANTEE CORPORATION, et al.

RULING ON MOTION TO DISMISS

Before the Court is a motigiDoc. 20)by defendants National Public Finance Guarantee
Corporation (“National”) and Financial Guaranty Insurance Company ICHGo dismiss
plaintiff Woman’s Hospital Foundation’s\(/HF") complaint for breach of contract. WHF filed
an opposition (Doc. 24), and defendants submitted a reply (Doc. 26). Oral arguagent
requested by WHPoutthe Courtfinds it unnecessary Jurisdiction exists pursuant to 28 U.S.C.
§ 1332 following removal from state court.

l.

The following facts are taken from WHF’s corapit and the documents it incorporates
by reference.

WHF operates as a nguofit hospital providing the largest amount of obstetric, neonatal,
and gynecological services in Louisiana. In order to fund renovations to its 40lgédacility,
in 2005 WHF contracted with the Louisiana Public Facilities Authofitiie Authority”) to issue
nearly $40 million in tasexempt bonds on its balh (“the 2005 bonds”). The Authority issued
the bonds and loaned the proceeds from the 2005 bonds to the Hospital pursuant to their loan
agreement. The Hospital agreed to make monthly payments on the principal ant ohtities
bonds to the Bank of New York Trust Company (“New York Trust”), the trustee titigoAty

contracted with to administer the loan agreementiFvdnd New York Trust separately entered
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into a “Master Trust Indenture,” a document which created terms and conditions upon which
WHF could assume additional long term debt.

At the same time, WHF purchased a bond insurance policy from FGIC. WHF paid an
up4ront, prepaid premiunfor FGIC's guarantee o¥WHF's payment to the 2005 bondholders.
The insurance agreemetitey signed sets forth the duties and obligations between them. It
providesfor conditions under which WHF could incur additional debt, ciooras that were more
onerous than those imposed by the Master Trust Indenture WHF agreed to withoNeWst.

The agreement also conditionsrtain aadbns WHF might otherwise take withGIC’s prior
written consent.

In September 2008, FGIC reinsured its WHF insurance policy relating to theb28d5
issuance with Nationdl. The reinsurance agreement between FGIC Watonal allowed
National to stand in FGIC’s shoes for purposes of enforcing FGIC'’s insurance agteegith
WHEF.

Notwithstanding WHF’s renovations to its facility financed by the 2005 bonadstgtew
that facility. Sometime in 2008, it began contemplating an entirely new facilitplanded to
issue bonds in January 2010 in the principal amount of $350,000t86@®010 bonds”) WHF
complied with the additional debt tests set forth in both its Mastest Indenture with New
York Trust and its insurance agreement with FGIC/Natiénal.

In December 2009, WHF began negotiating with National to obtain its consent to the

additional debtundertaking the 2010 bonds would represent. While the parties conducted

! The original transactioroccurred between FGIC and MBIA, another bond insurer. Subsequently, MBIA
transferred its public finance portfolio (including the reinsuranceeagent involved here) to its subsidiary, MBIA
lllinois, which later changed its name to Nation Public Finance Guar@otg®ration.
2 Since, at this point, National had takerepenforcement of the insurance agreement, all subsequent references to
WHF’'s bond insurer will refer to National instead BGIC, even though FGIC and not National entered into the
agreementvith WHF.
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substantial negotiations, National did not consent in the timeframe WHF thought its bond
issuance required. Specifically, while WHF thought National would give coriseagreedto
additional covenants, during negotiations National desired to visit the site of the qufopnsg
hospital. Therefore, WHF resolved to pay back the entirety of the balance on the 2005 bonds in
order to free it to issue the 2010 bonds on tmthout theimpediments presented by the Master
Trust Indenture or the insurance agreement. Through WHF’'s attempts to obtain INationa
consenit alleges National wrongfully withheld, along witls added expenses in paying off the
2005 bonds ahead of schedM&HF allegesdamages in excess of $2.5 million.
I.

In December 2010, plaintiff WHF filed this action in Louisiana state c®&atit{on,Doc.
1-2), which defendants removed to this Court in January 2011 (Doc. 1). The action alleges four
causes of action ued Louisiana law: (1) breach of the insurance agreement due to National’s
withholding of consentotwithstanding WHF’s compliance with the additional ldagn debt
test set forth in that agreement; (2) breach of the defendants’ duties of gbdolyféatling to
provide consent without any basis; (3) a claim for abuse of rg#sd on the improper motives
and purposes behind the withholding of consent; and (4) detrimental reliance basedwoal’Slati
intimations that it would consent whichl@ter withheld aftersignificantexpenditures by WHF
attempting to obtain that consent.

In February 2011, defendants filed a motion to dismiss (Doc. 5), but that motion was
dismissed without prejudice while the parties pursued settleraseaOf¢der, Doc. 15). A#r
settlement efforts did not succeed, however, defendants renewed their motemiss.di(Doc.

20).



In essence, defendants contend the insurance agregmestons requiring consent give
them an unqualified right to deny consent, which necessagilgats the breach of contract
claim. They further contend that their withheld consent was based on prudent economic
considerations that cannot, as a matter of law, show bad faith or an abuse of rigdltg, they
claim plaintiff's own pleading contradicts any possible detrimental reliance.

In support of its claims, WHF argues the additional debt tests were inserted intheboth
Master Trust Indenture and the insurance agreement in order to provide, at worst,rd §ianda
which consent should be judged and, at best, an exception to the consent requirement.

1.

Pursuant to Fed. Rule Civ. P. 12(b)(6), on a motion to dismiss for failure to statea clai

the Court accepts all wetlleaded, nortonclusory facts in the complaint as truashcroft v.
Igbal, 556 U.S. 662, 129 S.Ct. 1937, 1949 (2009). “To survive a motion to dismiss, a complaint
must contain sufficient factual matter, accepted as true, to ‘state a claim to edlisfpglausible
on its face.” Id. (quotingBell Atlantic Corp. v. Twonip, 550 U.S. 544, 570 (2007)). “[A]
formulaic recitation of the elements of a cause of action will not @a:dmbly 550 U.S. at 555.

A complaint that pleads facts merely consistent with a defendant’s liabildgs‘short
of the line between possiity and plausibility.” Id. at 557. When welpleaded factual
allegations populate the complaint, “a court should assume their veracity and themndete
whether they plausibly give rise to an entitlement to relidgbal, 129 S.Ct. at 1950. Courts
may consider not only the complaint itself, but also documents attached to the complaint or
documents incorporated into the complaint by refered@labs, Inc. v. Makor Issues & Rights,
Ltd,, 551 U.S. 308, 3223 (2007). The facts in the complaint are viewed collectively, not

scrutinized in strict isolationld. Courts are permitted to take public records and others matters
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of judicial notice into account when evaluating a motion to dismidall v. Hopkins 305
Fed.Appx. 224, 227-28 (5th Cir. 2008)avis v. Bayless70 F.3d 367, 372 n. 3 (5th Cir. 1995).
V.

While WHF brings four separate claims against the defendants, thepgdl onhow the
Court interprets the consent provisions of the insurance agreement. If the conseetnesgai
are unqualified, defendants did not breach the agreement by not consenting. Thus, they would
not have acted in bad faith, and likely would not have abused their rights or provided any
statement on which WHF could reasonably rely. Conversely, if the additiorigedelualifies
the consent provisions of tlagreemat, then WHF has likely stated plausible clain®hus, at
present the case reduces to how the provisions of the insurance agredenacatwith each
other.

A.

Article 1l of the inswance agreemersets forth, among other things, the covenants WHF
owes to the bond insurer. (Doc.-30p. 5) Two sections are of particular import. The first is
Section 2.2(f), which lays out a more stringent additional debt test than the Masser
Indenture reques. (d., pp. #10). The second is Section 2.6, which subjects any amendment or
supplement to the loan transaction documents to the prior written consent of the bond insurer.
(Id., p. 12). Thensurance agreement defines than transaction documents include,inter
alia, the 2005 bonds, the 2005 note, the loan agreement, the Master Trust Indenture between
WHF and New York Trust, and the bond trust indenture between the Authority and New York
Trust. (d., 8 1.1, p. 3). In fact, the Supplemental M&s Trust Indenture No. 1 (Doc. Z)
between WHF and New York Trust explicitly confirms in Section 5.10 that hamytcontained

in ... the Master Trust Indenture to the contrary notwithstanding, [New York Tmdt]VeHF]
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shall not supplement or amend the Master Trust Indenture, this Supplemental maderthe
Assignment without the prior written consent of the Bond Insurer.” (Doc. 20-9, § 5.10, p. 9).

WHF concededts 2010 proposed bonds required amending and/or supplementing the
Master Trust Indemte to provide, for instancenore mortgaged propertys security for the
bond insurer’s provision of the policy. (Memo. in Opp., Doc. 24, p. 11). It simply contends the
bond insurer had no right to withhold written consent under Section 2.6 becausgquésted
supplemento the Master Trust Indentusatisfied the additional debt test in Section 2.@{fhe
insurance agreement

However, the Court finds the insurance agreement plainly and expliatydes for the
bond insurer’s right to consent émy change to the Master Trust Indenture. Moreover, the right
to consentas written admits of no qualifications or exceptiondt is contained in a separate
section of the insurance agreement and doesrationthe additional debt test provisionas
a sophisticated party, WHF had the ability to negotiate for the righbeofbond insurer to
consent based on more objective criteria, but it failed to do Sbe Court finds nothing in the
insurance agreement implying that satisfaction of the dsbtrieSection 2.2(f) compelletthe
bond insurer to consent to the amendments to the Master Trust Indenture.

Contrary to WHF’s position, giving full force and effect to Section 2.6’s unqualifedd ri
to consent does not render Section 2.2(f) meaningle&s. Section 2.2 of the insurance
agreement itself states (Doc.-30p. 7) and Section 4.12 of the Master Trust Indenture confirms

(Doc. 2064, p. 30), WHF was permitted to incur some new debt without seeking consent or

% Indeed, the parties included a separate consentsfpo tailored to Section 2.2 itself, which required WHF to
comply with the terms of the covenants it made in favor of the boundeinanless it received written consent from
the bond insurer. The parties were thus quite capabégtiedrinserting a mee detailed consent provision into
Section 2.6 or modifying the Section 2.2 consent provision, either ohwidald have mandated conditions on
which consent must be granted
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modifying to the Master Trust Indenture; however, if the debt to be incurred rose above certain
levels, the Master Trust Indenture required amendment, which in turn required tha cbrise
bond insurer. Thus, the text of the agreement plainly and unambiguously permits the bond
insurer togrant or withhold consent irrespective of WHF’'s compliance with Section 2 26
La. C.C. art. 204Qrequiring enforcement of clearly written contracts that lead to no absurd
consequences); La. C.C. art. 2047 (mandating that courts cowstrd&in a contract according
to their plain meaning). WHF seeks to add a stipulation the parties didakeat the outset but
it wishes to insert in hindsightSee Lloyd’s of London v. Transcontinental Gas Pipe Line Corp.
101 F.3d 425, 429 (5th Cir. 1996)[he breach of contract claim therefore has no merit, and
National’s motion to dismiss this claim is therefore grantéd prejudice.
B.

Louisiana law requires contracts to be performed in good faith. La. C.C. art. 1983.
While the Code does not define good fatdbmment (b) td.a. C.C. art. 1997 definédbad faith
as “an intentional and malicious failure to perform.” Louisiana courts haadyzad
performance based on thlikchotomybetween good faith and bad faith without resort to any
middle ground.Cope v. CitiMortgage, In¢cNo. 2:10CV-922, 2010 WL 4976868, at * 3 (W.D.
La. Dec. 1, 2010). Thus, to breach the duty of good faith, there must be an intentional and
malicious failure to perform.ld. When a party does precisely what the express ternas of
agreement permit it to do, that party cannot as a matter of law be actingah bfehae implied
covenant of good faith and fair dealingAmoco Prod. Co. v. Texasleridian Resources
ExplorationInc., 180 F.3d 664, 6690 (5th Cir. 1999)Clark v. Anerica’s Favorite Chicken

Co, 110 F.3d 295, 298 (5th Cir. 1997).



Because the Court has determined the bond insurers acted within their rights ander th
insurance agreement in exercising their right to withhold consent, the Court findsatter of
law that they cannot have acted in bad faifthe motion to dismiss is therefore granteith
prejudiceon this claim.

C.

Under Louisiana’s abuse of rights doctrine, the holdea afgjht is liable to a party
against whom thaght is exercise if one ofthefollowing is present:

(1) The predominant motive for exercise of the right is to cause harm,;

(2) There is no serious or legitimate motive for exercise of the right;

(3) The exercise of the right violates moral rules, good faith, or elementangdajr

4) grhe exercis®f the right is for a purpose other than that for which it was granted.
Steier v. Heller 732 So.2d 787, 791 (La. App. 2d Cir. 1999ecause application of this
doctrine renders unenforceable rights otherwise subject to judicial protect®mlotitrne has
been applied sparingly to only limited circumstancés.at 79091. Thus, when a party has a
legitimate interest in exercising a contractual right, he may do so even if it dasausesto
another, but if the party does not have a legitimate anduseinterest in exercising the right,
and doing so would bring unnecessary harm to another, the doctrine of abuse of rights will bar
exercise of the contractual righMassachusetts Mutual Life Ins. Co. v. NaB49 So.2d 826,
829 (La. 1989).

WHF brings nothing more than conclusory allegations relating to this clai®ee (
Petition, Doc. 12, 1 38). WHF does not specify how the bond insurers would be motivated to
cause it economic harm. WHF does elsewhere contend the bond insurers were mativated t

cause it to defease the 2005 bonds ahead of schiedatder for Nation to realize the prepaid

premium for the insurance policy without the risks of default ever mateniglizif so, that
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appears a legitimate business motivation to usgractual leverge provided by the insurance
agreement to reduce the risk WHF falling into defaultby delaying payments on the 2005
bonds due to the acquisition wiore debt.Use of thistype of economic weapon, negotiated for

at arm’s length with a sophisticated yadoes not fall into that narrow class of cases calling for
relief based on an injurious and arbitrary exercise of a contractual @fh@Truschinger v. Pak

513 So.2d 1151, 115385 (La. 1987) (finding no abuse of rights when lessor refused to consent
to lessee’s proposetiblease if lessor’s primary motive was economic).

Moreover, as WHF’s complainshows the bond insurers never irrevocably refused
consent. Id., 11 2630). Rather, in the course of negotiations, National desired to conduct a site
visit of the proposed new hospitald.( 1 29). WHF interpreted this as a delaying tactic, paid off
the 2005 bonds, and went ahead with the 2010 bond issuddcef 34). Even taking WHF's
allegations as true, it is difficult to say trmonth’s worth of negotiations occurring over two
major holidays in December 2009 and January 2010 regarding a $350 million bond offering
almost ten times larger than the previous bond offedogld reasonably be interpreted as
intractable stonewallingConductirg due diligence on such a large business deal, even if it took
more time than WHF wished, does not amount to a violation of moral rules or elementary
fairness’

Finally, the Court cannot say the exercise of the right was for a purpose othdnahan t
for which it was granted. The Louisiana Supreme Court has already determinadi¢last one
purpose of consent provisions is the maintenance of coniiischinger 513 So.2d at 1155.
(lessor’s refusal to permit sublease exercised for proper purpose of maintainirg over who

leases property). In the same vein, National in this case was entitled tocfasat in order to

* SinceNationalvalidly exercisé its contractual right, as the Court has athgaotedsupra Part IV.B, that exercise
camot, as a matter of laysink to the level of bad faith.
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control, to the extent it could, the amount of ddiiF might undertake, an inease of which
would heighten thesk of defadt on the 2005 bondsBecause WHF has not pleaded a plausible
abuse of rights claimhe motion to dismiss #t claimis grantedwith prejudice

D.

Finally, WHF claims it detrimentally relied on National’s representations that utdwo
consent. Civil Code article 1967 provides: “A party may be obligated by aiggrommen he
knew of should have known that the promise would induce the other party to rely on it to his
detriment and the other party was reasonable in so relying.” La. C.Q961. WHF’s daim
cannot survive as pleaded. First, its characterizations of National'seapagons do notppear
to rise to the level of paromise. $eePetition, Doc. 12, | 2829). Specifically, WHF alleges
National advised it would consent “but asked that the Hospital agree to additional cavenants
(Id., T 28). Then once a first draft “was moving toward execution,” National announced i
desired a site visit.Id., 1 29). As alleged, National’s consent appears to have been hinged on
the insertion of additional covenants, and once the first draft of those covenants moved along, it
further wished to visit the site of the proposed facilitMeither allegation shows a concrete,
ripened promise to consent on which a reasonable person would rely.

Moreover, the insurance agreement's consent provision specifically calls for “prior
written consent (Doc. 203, § 2.6, p. 14). Article 1967 states “[r]eliance on a gratuitous
promise made without required formalities is not reasonable.” La. Q.CL9&7. Lilewise,
article 1947 provides that “[wlhen ... the parties have contemplated a certain foisn, it
presumed that they do not intend to be bound until the contract is executed in that lfarm.”
C.C. art. 1947. Obviously, draftingwaitten consent agreemettiat ultimately did not come to

fruition shows both parties expected to fulfill the writing requirement for ¢imsent provision,
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as called for by the insurance agreement. In this circumstance, it isamabke as a matter of
law to rely onan allegedral promise to consemthen the parties previously called for a written
consent.Rogers v. Brooksl12 Fed.Appx. 729, 732-33 (5th Cir. 2004) (citarter v. Huber &
Heard, Inc, 657 So.2d 409, 411 (La. App. 3d Cir. 1999D Marketing Co. v. Bass lts
and Resorts, Inc812 So.2d 834, 8401 (La. App. 4th Cir. 2002). The motion to dismiss this
claim must therefore be granteath prejudice.
V.

Accordingly, it is ORDERED that defendants’ motion to dismiss (Doc. 20) the<lef

plaintiff, Woman’s Hospital Foundation, is hereby GRANTED with prejudice.

Signed in Baton Rouge, Louisiana, on March 20, 2012.

(=22

JAMES J'BRADY, DISTRICT JUDGE
MIDDLE DISTRICT OF LOUISIANA
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