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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA

UNITED STATES OF AMERICA,

Plaintiff, Case No. 3:11-cv-00470-JWD-RLB

STATE OF LOUISIANA; J. THOMAS
SCHEDLER; LOUISIANA
DEPARTMENT OF HEALTH AND
HOSPITAL; BRUCE D. GREENSTEIN;
LOUISIANA DEPARTMENT OF
CHILDREN AND FAMILY SERVICES;
and RUTH JOHNSON,

Defendants.

ORDER AND RULING ON THE MOTIONS TO DISMISS FILED BY DEFENDANTS
AND THE MOTIONS FOR SUMMARY JUDGMENT FILED BY THE SECRETARY OF
STATE AND THE UNITED STATES OF AMERICA

INTRODUCTION

As his second term neared its end, Thodwiferson wrote: “[T]hat government . . . [is]

the strongest of which every man feels himself a gdrbihg after the frandse had expanded to

! National Archives, Jefferson Papers (Mar. 28, 2016),
http://founders.archives.gov/documents/Jetief@89-01-02-5005. Otheot@inders shared this
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more than the free men envisioned by this presided determined to rize its duty to promote
the exercise of this most fundental right, the United Stat€ongress passed and the President
signed the National Voter Registration Act of 19¢BIVRA,” “National Voter Registration

Act,” or “Act”), ® described by the latter as thigtion’s “newest civil rights law,” MHAEL

WALDMAN , THE FIGHT TOVOTE 170 (2016).

view. For example, in defending the Unite@t®8s Constitution (“Constitution”), “Publius”
wrote:

The definition of the right of suffrage v@ry justly regarded as a fundamental

article of republican government. It wancumbent on the convention, therefore,

to define and establish this right iret@onstitution. To have left it open for the
occasional regulation of the Congressvd have been improper for the reason

just mentioned. To have submitted it te fegislative discretion of the States,

would have been improper for the same reason; and for the additional reason that
it would have rendered [it] too depeard on the State governments . . . .

THE FEDERALISTNO. 52, at 354 (Jacob E. Cooke ed., 196§ als® THE RECORDS OF THE
CONSTITUTIONAL CONVENTION OF1787, at 240 (Max Farrand ed. 1966).

2 In this ruling and order (“Ruling”), the spedifprovisions of the Act, set forth in 52 U.S.C. §§
20501-20511 inclusive (formerly 42 U.S.C. 88 1973gg-1973ngare referred to in this order
and ruling as “Section _" or “§ _" unless otherwise noted.

3 0n September 1, 2014, the NVRA provisions dhtd 8. Code provisions relating to voter
registration and elections wetransferred to Title 52. No substantive changes were made
through this recodification, and the sections’ agliial titles, which derive from the public bill,
were left unchanged. For helpful referernbe, new relevant provisns of the NVRA were
recodified as follows:

Original Codification Colloqui al Name Post-September 1, 2014
Codification

42 U.S.C. § 197399 Section 2 52 U.S.C. § 20501
42 U.S.C. § 1973gg-1 Section 3 52 U.S.C. § 20502
42 U.S.C. § 1973¢gg-2 Section 4 52 U.S.C. § 20503
42 U.S.C. § 1973¢gg-3 Section 5 52 U.S.C. § 20504
42 U.S.C. § 1973gg-4 Section 6 52 U.S.C. § 20505
42 U.S.C. § 1973gg-5 Section 7 52 U.S.C. § 20506
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On April 19, 2011, pursuant to Section 1983 @ tnited State Code’s forty-second (42)
title* and as permitted by this law’s ninth section, Messrs. Roy Ferrand (“Fefrand’).uther
Scott, Jr. (“Scott”) and theduisiana State Conference oétNational Association for the
Advancement of Colored Peol®&NAACP”) (collectively, “ScottPlaintiffs”) sued the
Defendant&for purported violations of the NVRA in¢hUnited States District Court for the
Eastern District of Louisina, their case caption&dott v. SchedlgeNo. 2:11-cv-00926-JTM-

JCW (“ScottMatter”).” In theScottMatter, after multiple hearings and a lengthy trial, the district

42 U.S.C. § 1973gg-6 Section 8 52 U.S.C. § 20507
42 U.S.C. § 1973gg-7 Section 9 52 U.S.C. § 20508
42 U.S.C. § 197390-8 Section 10 52 U.S.C. § 20509
42 U.S.C. § 1973gg-9 Section 11 52 U.S.C. § 20510
42 U.S.C. § 1973¢gg-10 Section 12 52 U.S.C. § 20511

See also True the Vote v. HosematthF. Supp. 3d 693, 699 n.1 (S.D. Miss. 2014). As many
filings in this matter predate this codification, the Parties’ citations do not always reflect the
relevant provision’s present location. Throughthig Ruling, this Court will employ the present
codification or, so as to avoidind-numbing repetition, the variosgctions’ colloquial names.

4 Section 1983 allows a private party to sug person who “under color of any statute,
ordinance, regulation, custom, or usage, of aayeSir Territory or the District of Columbia,
subjects, or causes to be subgelg any citizen of the United S¢at. . . the depration of any
rights, privileges, or immunities secured bg thonstitution and laws” of the United States. 42
U.S.C. § 1983. It is considerechd& primary statute to bring cdrtational claimsagainst local
governments and officialsSipp v. Giroir, Civ. No. 13-360, 2015 U.S. Dist. LEXIS 36919, at
*10, 2015 WL 1321588, at *4 (E.D. La. Mar. 24, 2015).

> Mr. Ferrand subsequently withdrew aglaintiff. (Doc. 126, No. 2:11-cv-00926-JTM-JCW.)

® As explained further belovgge infraPart I1.A, two changes hawecurred within the cast of
Defendants. First, Louisianal(A,” “Louisiana,” or “State”)has now been added. Second, the
various agencies’ administragilneads have since changé&tbrfipareDoc. 1, No. 11-cv-00470-
JWD-RLB, with Doc. 1, No. 11-cv-00926-JTM-JCW.)

" In this Ruling, citationso documents filed in th8cottMatter will include this case number,
and case numbers will only be appended to citations to documents filed in other matters’ dockets.
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court (“ScottCourt”) entered a permant injunction against Defendants on January 22, 2013
(“First Injunction”). After the United States Cdwf Appeals for the Fifth Circuit reversed this
order in part, th&cottCourt issued an amended injunction on July 10, 2015 (“Amended
Injunction”). On June 15, 2016, the Amendediirgtion, appealed by Schedler, was vacated for
its lack of specificity under Feda Rule of Civil Procedure 65(8Yhe ScottCourt’s underlying
factual findings still intact.

Based on this same law and many of the same circumstances, this case began on July 12,
2011, with the filing of the Complaint by the Unit8thtes of America (“US,” “United States,”
“Government,” or “Plaintiff’) pursuant to 8 20510(a&t present, four issues must be resolved
by this Court: (1) th relevance of thBcottMatter, including the-ifth Circuit’s partial
affirmation; (2) the NVRA'’s reach over transacti@is/oter registration agencies (“VRAS”) that
take place by phone, email, or online (“remotegeations”); (3) the mimnal legal standard for
compliance with this voting rights statute; gdgl whether the Defendantsve run afoul of the
NVRA and, if so, which remedy is most appropibased on the evidence so far uncovered. In
other words, jurisdictional and statutory questibage been squarely presented, even as many
facts remain disputed.

Defendants and Plaintiff (collectively, “Parties”) have filed the six dispositive motions
now before this Court: (1) the Motion for PartBummary Judgment (“Schedler’'s MSJ”), (Doc.
336), filed by J. Thomas Schedléne Louisiana Secraty of State and a defendant (“Schedler”

or “SOS”); (2) the Motion to Dismiss Based Bes Judicata, Collateral Estoppel or Mootness

In contrast, citations to documents filed irsthroceeding will not include those identifying
digits.

81n this Ruling, any reference to “Rule” or “Rulés to one or more of the Federal Rules of
Civil Procedure unlessotherwise noted.
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(“DCFS’ MTD), (Doc. 340), tendered by two defentig the Louisiana Ouartment of Children
and Family Services (“DCFS”) and the Loaisa Department of Health and Hospitals
(“DHH"); ° (3) the Motion to Dismiss Pursuant tolRd2(b)(1) (“LA’s First MTD”), (Doc. 341),
submitted by LA; (4) the Motion to Dismiss by Setary of State for Lack of Subject Matter
Jurisdiction (“Schedler's MTD”)(Doc. 342); (5) LA’s Motion to D3miss Pursuant to Rule 12(c)
(“LA’s Second MTD”), (Doc. 345), a second such filing made by LA; and (6) the United States’
Motion for Summary JudgmentyS’ MSJ”), (Doc. 360) (colleively, “Dispositive Motions”)*°
Schedler, SOS, DCFS, DHH, LA, and these entitirasied administrative heads, sued in their
official capacities, (collectively, “Defedants”), oppose the US’ MSJ. Invoking Rule 12,
Defendants seek dismissal of the Complaint fiaick of subject-matter jurisdiction or a failure
to state a claim. In their filings, the USdathree Defendants—Schedler, joined by DCFS and
DHH—request judgment in their favor pursuant to Rule 56.

Each of these six motions has engendersiihdt yet interrelatedeplies and responses.
To Schedler's MSJ, the US has responded thighMemorandum in Opposition to Motion for
Partial Summary Judgment (“US’ OppositionSohedler's MSJ”), (Doc. 382), to which
Schedler has replied with the MemorandurReply to Memorandum in Opposition to Motion
for Partial Summary Judgment (“Schedler's M&Dly”), (Doc. 395). After the US submitted its
Surreply Brief in Support of its Opposition to Deflant Schedler’s Motiofor Partial Summary

Judgment (“US’ Surreply to Schedler’'s ReplyDoc. 420), Schedler was allowed to file the

9 Since this matter’s filing, DHH has changed its naothe Louisiana Deptment of Health. In
this Ruling, the acronym DHH will stand for the relevantity before and #dr its title change.

10 The originally filedMSJ, (Doc. 346), which contained seafetypographicakrrors, was later
substituted pursuant this Court’s order.
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Sur-Sur Reply to United States SurrepibBiitted and Attached to Doc 411 (“Schedler’s
Surreply”), (Doc. 423).

The US has countered DCFS’ MTD witie Memorandum in Opposition to Motion to
Dismiss Based on Res Judicata, Collaterabfigstl or Mootness (“US’ Opposition to DCFS’
MTD”), (Doc. 385); DCFS and DHH respondedtimthe Reply to Opposition to Motion to
Dismiss (“DCFS’ Reply”), (Doc. 407).

LA’s First MTD spawned its own seriesfilings, including the US’ Response Brief in
Opposition to the State of Louisiana’s MotiomD@miss Pursuant to Rule 12(b)(1) (“US’
Opposition to LA’s First MTD”), (Doc. 384), ahDefendant State of Louisiana’s Reply in
Support of Its Motion to Dismiss Pursuant tad&ki2(b)(1) (“LA’s Firg Reply”), (Doc. 409).

Schedler's MTD was opposed by the Udittates’ Memorandum in Opposition to
SOS’s Motion to Dismiss (“US’ Opposition &chedler's MTD”). (Doc. 388.) DCFS and DHH
joined the opposition via the Response to Defah&ahedler’'s Motion to Dismiss for Lack of
Subject Matter Jurisdiction (“DCFS’ Joind@esponse”), (Doc. 389), defended by Schedler’s
Reply Memorandum to United States’ Oppositiorschedler’'s Motion to Dismiss as Moot
(“Schedler's MTD Reply”), (Doc. 415).

LA’s Second MTD is supported by the Defend&tdte of Louisiana’ Reply in Support
of Its Motion to Dismiss Pursuant to Rule @2(“LA’s Second Reply), (Doc. 414), and opposed
by the United States’ Memorandum in Oppositiothi State of Louisiana’s Motion to Dismiss
Pursuant to Rule 12(c) (“US’ Oppositi to LA’s Second MTD”), (Doc. 394).

The US’ MSJ, supported by numeradibits, (Docs. 347-56), elicited DHH’s

Opposition to USA’s Motion for Summary Judgmé‘DHH’s First Opposition to US’ MSJ)}

1 DHH filed a second opposition on March 2818, (Doc. 425), regarding an eventually
abandoned claim by the US that the NVRA extertddtie U.S. Department of Agriculture’s
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(Docs. 398, 399)2 Defendant State of Louisiana’s Merandum in Opposition to Plaintiff's
Motion for Summary Judgme(itLA’s Opposition to US’ MS"), (Doc. 400); and DCFS’
Opposition to USA’s Motion for Summary Judgm¢‘DCFS’ Opposition to US’ MSJ”), (Doc.
402), to which exhibits were separately docllet®ocs. 403-06). The arguments raised in the
US’ MSJ were defended by the Combined Répgmorandum in Support of the United States’
Motion for Summary JudgmentyS’ MSJ Reply”), (Doc. 444)nevitably, the arguments in
some of these filings mirror tlessertions made in others.

Having waded through these papers, antsiered the oral argument made by the
Parties on May 17, 2016, this Court reaches éomclusions based on existing jurisprudence.
First, neither preclush nor mootness prevent the Unitedt8s from maintaining this suit
against the Defendants. While t8eottCourt determined much, it did not decisively establish
Defendants’ requisite compliancetivihe NVRA and thus absolveetm of liability for pre- and
postScottviolations!® As this case’s docket reveals, mgaof the factual allegations advanced
herein either post-date were left unexplored by thecottCourt, and as Defendants’ own words
attest, at least some purpatté@olations lay beyond th&cottCourt’s purview. Since a finding of
preclusion is rarely proper absemtequivocal congruee of fact and lawestoppel does not bar
the US’ present suit. Equally as importantlyaasatter of law, the US was never so intimately

aligned with theScottPlaintiffs as to make the latter the former’s virtual representative or

Commodity Supplemental Food Program (“CSFFDpc. 443). Logically and legally, any and
all filings relevant to that issue are thuslonger relevant to ith Court’s analysis.

121n substantive argument, Documents 398 and 399 are identical tfEngHawever, includes
supporting exhibits as attachments.

131n referring to “preScottviolations,” this Court meanswg and all violations not actually
adjudicated irScottand for which no factual finding was ma&see infraPart 11.C.2.
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dominant director. In short, the doctrines@otness and preclusion canfarieclose this suit,
the US too unique of a litigsh and issues unresolvedSnottremaining.

Second, as the NVRA not only passes congtitali muster but also lodges responsibility
for conformity with its dictates onto forty-four (44) States,” including LA, LA remains bound
by its prescriptions. As such, it cannot, by paigtio its assignment afuties to subsidiary
agencies and departments that it created, invake ktw as a mean of voiding liability imposed
by a plainly written federal law. The same cosaln applies to DHH’s attempt to absolve itself
of any legal responsibility for ghactions of subordinate actorglwwhich it has contracted to
perform services covered by the NVRA. Jusaasate may not amend a federal statute by such
delegation of both action and responsibility and thereby defy the Constitution’s Supremacy
Clause, neither can its own artificialdasubordinate creations, like DHH and DCFS.
Defendants, quite simply, must obey wlaingress has duly passed and the Constitution
unambiguously allows.

Third, in accordance with well-establishadhciples of statutory construction, the
NVRA must be read to encompass remotesaations. As Defendants insist, its structure
arguably creates a modicum of ambiguity. Buigambusly contextual analysis, wedded to basic
semantic and syntactic canons and informed isylélw’s obvious purposes, renders any other
construction unconvincing. Once properly ged, therefore, the NVRA'’s plain and
unambiguous meaning reveals that its ambitredddo transactions done remotely. Defendants
look for comfort in a brief excerpt from a corgsional report, but no court and no party may so

tinker with a statute’s enacted text. Tlisurt will honor the state’s plain meaning.

1 For an explanation dhis limited coverage, seéefra note 21.
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Fourth, in weighing the merits of a mmti for summary judgment, because this Court
must disregard all evidence favorable to the mopiagy that a reasonablery is not required to
believe, two ostensibly discordartinclusions follow. First, th Court cannot conclude with
absolute certainty that the U®quested remedy—perpetual monitg of a sovereign state—is
proper. Factual issues regarding tiature and extent of the \atibns remain, issues which are
relevant to the proper remedy. Though the USreguested this recognized and occasionally
awarded form of relief, when both a fundanamight and a soverens liability for its
contravention clash, a court must tread with ear@ await the chance to consider evidence that
has withstood assault. Here, at least fomtieenent, this Court chooses such caution. Second,
because the incontrovertible evidence nonesgeattests to contimg and ongoing violations,
this Court must declare Defendants to be ofation of Section 7 of the NVRA. Described by
Defendants as “minor” and “isolatedliey remain, by definition, violations.

For these reasons, as more fully expldibelow, this Court DENIES Defendants’

Dispositive Motions and GRANTS IN PARand DENIES IN PART the US’ MSJ.

1 FACTUAL AND PROCEDURAL BACKGROUND

A. CAST OF CHARACTERS

Plaintiff is the United States, suing to erf® the NVRA'’s statutory guarantees. (Doc. 1
4 at 2; Doc. 2 at 1; Doc. 37 At Doc. 38 at 1-3) In particuldiftihe United States’ Complaint
seeks declaratory and injunctive reliefremedy Louisiana’s previous and ongoing
noncompliance with Section 7, and also ensure the state’s future compliance with Section 7.”
(Doc. 38 at 3accordDoc. 1 1 at 1, 11 15-25 at 4-8.) Thare six Defendants: (1) LA, a state

allegedly subject to the NVRA; YBchedler, being sued in hifficial capacity as the chief
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election official responsible facoordinating LA’s statutorgbligations under the NVRA; (3)
DHH, which bears responsibility for the admingdion of a variety of public assistance and
disability programs arguably subject to 8 2050@&rand (a)(3); (4) Mr. Bruce D. Greenstein
(“Greenstein”), seemingly sued in hificial capacity as DHHS former Secretar}?, (5) DCFS,
which bears responsibility for treministration of a variety gfublic assistance and disability
programs arguably subject to § 20506(a)(2) and a8l (6) Ms. Suzy Sonnier (“Sonnier”), in
her official capacity as Secretary of DCFgDoc. 1 11 5-10 at 2—3; Doc. 27 at 4; Doc. 35 at 2—
4; Doc. 59 at 1-2; Doc. 60 at 1-2.) With #weeption of LA, the defendants named in this
action and th&cottMatter are the same. (Doc. 2 at 2;dD87 at 1.) Nevertheless, as the
Honorable James J. Brady first observed in &aper 28, 2011, “[t]his actn is broader than the

action filed in the Eastern Distrifaf Louisiana).” (Doc. 37 at 4accordDoc. 92 at 1-2.)

B. LEGISLATIVE BACKGROUND: NAT IONAL VOTER REGISTRATION ACT
1. Constitutional Reach

The United States Constitution provid€Bhe Times, Places and Manner of holding
elections for Senators and Representatives shall be prescribed in each State by the Legislature
thereof; but the Congress may at any time by ba@ke or alter such Realations, except as to

the place of chusing [sic] Senators” (“Elections Clause”). O&usT. art. I, § 4, cl. 1Ariz. State

15While Greenstein no longer manages DHH, no omotd substitute has tbeen filed. Despite
this omission, DHH has in effect substitutece@urstein with Doctor Rebekah Gee (“Gee”),
DHH’s current secretarySgeDoc. 398 at 1 & n.1; Doc. 399 at 1 & n.1.)

16 Sonnier replaced Ms. Ruth Johnson (“Johnsas”PCFS’ head on or about October 12, 2012.
(Doc. 140.) She recently departed DCFS. (Doc.&98& n.2; Doc. 399 at 1 & n.2.) Once more,
though Sonier has not been formally substdu2CFS has effectively done so in its recent
filings. (Doc. 398 at 1 & n.2; Doc. 399 at 1 & 1).RIs. Marketa Waters (“Waters”) now stands

in Sonnier’s official shoes. (Do898 at 1 & n.2; Doc. 399 at 1 & n.2.)
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Legis. v. Ariz. Indep. Redistricting Comm185 S. Ct. 2652, 2659, 192 L. Ed. 2d 704, 716
(2015)%” Smith v. Clark189 F. Supp. 2d 503, 510 (S.D. Miss. 2002). Even as numerous state
restrictions on votig have been uphelgee, e.gMarston v. Lewis410 U.S. 679, 681, 93 S. Ct.
1211, 1212-13, 35 L. Ed. 2d 627, 629-30 (19B8)ns v. Fortson410 U.S. 686, 68687, 93 S.
Ct. 1209, 1210, 35 L. Ed. 2d 633, 634-35 (1973), this two-part clause has been construed as
establishing and guaranteeing a riglihat of a citizen to vote in “federal elections™—and a
power—that of Congress to legislatelétavely) untrammeled in this areldnited States v.

Classic 313 U.S. 299, 314-15, 61 S. Ct. 1031, 1037, 85 L. Ed. 1368, 1377 (46ddnd Cook

v. Gralikeg 531 U.S. 510, 523-24, 121 S. Ct. 1029, 1038, 149 L. Ed. 2d 44, 56-57 (2001)
(quotingSmiley v. Holm285 U.S. 355, 366, 52 S. Ct. 397, 76 L. Ed. 795, 800 (1932&yon v.
Mitchell, 400 U.S. 112, 124-31, 91 S. Ct. 260, 264—68, 27 L. Ed. 2d 272, 281-85 €E¥70);
also, e.g.United States v. Bowma636 F.2d 1003, 1009-10 (5th Cir. 1981) (describing the
Elections Clause as “the bagif Congressional authority pvovide a complete code for
congressional elections” (quoti@miley 285 U.S. at 366))fex. Democratic Party v. Benkiser
No. A-06-CA-459-SS, 2006 U.S. Dist. LEXK¥115, at *25, 2006 WL 1851295, at *8 (W.D.
Tex. July 6, 2006) (quotinGook 531 U.S. at 523—243ff'd, 459 F.3d 582 (5th Cir. 2006f.

Yick Wo v. Hopkinsl18 U.S. 356, 370, 6 S. Ct. 1064, 1071, 30 L. Ed. 220, 226 (1886) (“Though

not regarded strictly as natural right, but as a privilege migreonceded by society according to

" Though its holding is cleathe ultimate import oArizona State Legislature v. Arizona
Independent Redistricting Commissiersubject to varying interpretatiorGompareSamuel
IssacharoffBeyond the Discrimination Model on Votjri27 Hirv. L. REv. 95, 112-13 (2013)
(arguing that “there is untested room fapansion of congressional intervention under the
Elections Clause”)ith Joshua A. DouglagMis)Trusting States to Run Electio® WASH. U.
L. Rev. 553, 569 n.96 (2015) (“The ultimate significarof the decision therefore may be
opposite from what the actual holdirgflects, as states will be lalio use the reasoning in the
majority's opinion to defend their election regfidns, at least regarnd) voter qualification
requirements.”). One fact, however is certaigtaés not explicitly touch upon Section 7(a)(6).
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its will, under certain conditions, nertheless . . . [‘the politicaldnchise of voting’] is regarded
as a fundamental political right, bexs@ preservative of all rights.”).

With the Elections Clause so construed, the Necessary and Propef®iagdseen read
to authorize legislation deemed essential r#alization of principal aims animating the
Elections Clause. &er. No. 103-6, at 3—4 (1993). Consequently, in ratifying the Constitution or
joining the Union, every then existent statel @very subsequent one not only gave “Congress
plenary authority over federal elections but a@gplicitly ensured that all conflicts with similar
state laws would be resolved wholly in fawdithe national government” in accordance with the
Supremacy Claus€Harkless v. Brunners45 F.3d 445, 454-55 (6th Cir. 20083g also
Jocelyn Friedrichs BensoBemocracy and the Secretary: TGeucial Role of State Election
Administrators in Promoting Democracy and Access to Demogcfac$. LouisU. PuB. L.

REv. 343, 347 (2008).
Passed pursuant to these wemstitutional provision& Ass’'n of Cmty. Orgs. for Reform

Now v. Edgar56 F.3d 791, 793-94 (7th Cir. 1995), the NVRA became binding and supreme

18“The Congress shall have Power . . . To malkkkaws which shall be necessary and proper
for carrying into Execution #hforegoing Powers.” U.&ONST. art. I, 8§ 8, cl. 18McCulloch v.
Md., 17 U.S. (4 Wheat.) 316 (1819).

19“This Constitution, and the Laws of the United States which shall be made in Pursuance
thereof; and all Treaties made,wahich shall be made, under thetAarity of the United States,
shall be the supreme Law of the Land; andltndges in every State shall be bound thereby, any
Thing [sic] in the Constitution or Laws ohy State to the Contrarnotwithstanding.” U.S.

CoNsT. art. VI, cl. 2.

20 Nuance can complicate things, for in spitéhi$ understanding, “the Constitution . . . does not
confer the right of suffrage upon any onklinor v. Happerseft88 U.S. (21 Wall.) 162, 178
(1875);see also Rodriguez v. Popular Democratic Pady7 U.S. 1, 9, 102 S. Ct. 2194, 2199,
72 L. Ed. 2d 628, 635 (1982) (citidginor, 88 U.S. at 178). Accordingly, “although the
Constitution was promulgated in the name o&Mihe people of the United States,’ the
individual states retain[] the power define just who the people’ are.” AEXANDER KEYSSAR

THE RIGHT TOVOTE: THE CONTESTEDHISTORY OFDEMOCRACY IN THEUNITED STATES 24
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federal statutory law on January 1, 1$9®ub. Law No. 103-31, § 13, 107 Stat. 77 (1993);
Young v. Fordice520 U.S. 273, 277, 117 S. Ct. 1228, 1231, 137 L. Ed. 2d 448, 453 (1997);
Voting for Am., Inc. v. Stee32 F.3d 382, 399 (5th Cir. 2013). The NVRA's constitutionality
provoked a debate eventually resolved in it@faand its preemptive effect was soon widely
recognized? Kobach v. U.S. Election Assistance Comria72 F.3d 1183, 1195 (10th Cir. 2014)
(“[W]hen Congress acts pursuantth@ Elections Clause, courts should not assume reluctance to
preempt state law.” (internglotation marks omitted)gf. Franita TolsonProtecting Political
Participation Through the Voter Qliications Clause of Article, 156 B.CL. Rev. 159, 210-11
(2015). That fact may explain why the NVRA'’s stargive provisions were seldom litigated as
this statute entered its twentisege True the Votd3 F. Supp. 3d at 699-700, though several
states continued to resist compliance amdAbt’'s impact was judged to be “positive,”
WALDMAN, suprg at 170;see also, e.gBruce RansoniThe National Voter Registration Act and
National-State Conflict: TénCase of South Carolin@ RuBLIC BUDGETING & FIN. MGMT. 440,

452-60 (1995)

(2000). The NVRA only effectsowthe “people,” having been siefined by each state, are to
be registered.

21 States that did not requiregistration to vote or allow ettion-day registration at polling

places were exempt from the NVRA. 52 U.S§20503(b). These states were Idaho, Minnesota,
New Hampshire, North Dakota, Wisconsin, and Wyom8eg75 FED. REG. 47,729-01, 47,730
(Aug. 9, 2010).

22 A different standard applies when Congressspa legislation pursuant to Section 5 of the
Fourteenth Amendment or even the Commerce Cl&fs&regory v. Ashcrgfb01 U.S. 452,
460, 111 S. Ct. 2395, 115 L. Ed. 2d 410 (198bndholder Comm. v. Williamson Cnty. (In re
Brentwood Outpatientt3 F.3d 256, 264—65 (6th Cir. 1994).
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2. Statutory Purposes

The NVRA's obvious and well-known purpesappear in its bare tegee Miller v.
Amusement Enters., In@94 F.2d 342, 350 (5th Cir. 1968jted in, e.g.United States v.
DuBose 598 F.3d 726, 731 (11th Cir. 2010). To justtf/requirements, Congress made three
findings: “(1) “the right ofcitizens of the United States to vadea fundamental right; (2) it is the
duty of the Federal, State, alodal governments to promote theesesise of that right; and (3)
discriminatory and unfair registration laws andgedures can have a direct and damaging effect
on voter participation in eléions for Federal office and disproportionately harm voter
participation by various groups, including r@aninorities.” 52 U.S.C. § 20501(a)(1)—(3ke
also, e.g.Vladez v. HerreraNo. 09-668 JCH/DJS, 2010 U.S. Dist. LEXIS 142209, at *22—-23
(D.N.M. Dec. 21, 2010) (“In enaag the NVRA, Congress found thizideral, state, and local
governments have a duty to promote the exenfiiee right to vote and it sought to mitigate
discriminatory and unfair registration la@ad procedures|.]” (internal quotation marks
omitted)); President’'s Remarks on Signing Naional Voter Registration Act of 1993, 29
WEEKLY CompP. PRES Doc. 914, 915 (May 20, 1993) (“[T]he failute register is the primary
reason given by eligible citizens for their notiagt The principle behind this legislation is
clear: Voting should be abodiscerning the will of the njarity, not abot testing the
administrative capacity of a citizen.’§f. Justin Weinstein-TullElection Law Federalispiil4
MicH. L. Rev. 747, 755-56 (2016) (summarigiNVRA's provisions).

So convinced, Congress passed the NVRAsstio establish procedures that will
increase the number of eligible citizens who stagito vote in election®r Federal office,” “to
make it possible for Federal, State, and local gowents to implement this Act in a manner that

enhances the participation of eligible citizensaters in elections fdfederal office,” and “to
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protect the integrity of the electoral processid “to ensure that ac@ie and current voter
registration rolls are maintainec2 U.S.C. § 20501(b)(1)—(4Arcia v. Sec’y of Fla.772 F.3d
1335, 1346 (11th Cir. 20143ee alsdrobert A. KengleTo Accept or To Rejecirizona v.
Intertribal Council of Arizonathe Elections Clause, and thetidaal Voter Registration Act of
1993 57 How. L.J. 759, 769 (2014).

As adopted and construed, the NVRA henakse&o accomplish two general goals. In
certain respects, the NVRA strives to “protect the integrity of the electoral prodessthan v.
Rosenblum358 Or. 818, 823 (Or. 201&¢cord Gonzalez v. Ariz677 F.3d 383, 403 (9th Cir.
2012). Yet, its “primary emphasis” has alwaygméo simplify the methods for registering to
vote in federal elections and maximize sogportunities for a state’s every citiz&olon-
Marrero v. Vélez813 F.3d 1, 9 n.13 (1st Cir. 2016) (relying¥oung 520 U.S. at 275gccord
Democratic Nat'l Comm. v. Republican Nat'| Com6v¥3 F.3d 192, 209-10 (3d Cir. 201&%);
Nat’l Coalition for Students with Disahiies Educ. & Legal Defense Fund v. Scales0 F.
Supp. 2d 845, 854 (D. Md. 2001) (“A main thrust of ligislation was for states to play a more
active role in promoting the enfranchisemenglijible voter.”). ToCongress, a plethora of
byzantine and ambiguous state stgition procedures too ofteenied voters the chance to
register with ease and convenienceRE&2 No. 103-6, at 2—-3ee also Ortiz v. City of
Philadelphia Office of City Comm’rs Voter Reg. DR8 F.3d 306, 339—-40 (3d Cir. 1994)
(combing the NVRA's legislative historygf. Peyer DreierAmerica’s Urban Crisis: Symptoms,
Causes, Solutiong1l N.C.L. Rev. 1351, 1400 (1993) (“A major reason for the low rate of urban
voting is the nation’s complex, azy-quilt voter regisation laws.”). If oy by a fraction, the

NVRA was intended to ameliorate this “unfortunate” f&utiz, 28 F.3d at 339.
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3. GeneralStructure

The NVRA “prescribes three methods for regiistg voters for fedeta&lections,” subject
to two inapposite exceptions. 52 U.S.C. § 20%68nzalez677 F.3d at 398Broyles v. Texas
618 F. Supp. 2d 661, 690 (S.D. Tex. 2009). Firstsyamt to Section 5, “[e]ach State motor
vehicle driver’s license application (includy any renewal application) submitted to the
appropriate State motor vehicletiaority under State law shall seras an application for voter
registration with respect to elections for Fedefite unless the applicafdils to sign the voter
registration application?® 52 U.S.C. § 20504(a)(1keathley v. Holder696 F.3d 644, 646—47
(7th Cir. 2012). Second, p&ection 6, “[e]ach State shaltcept and use the mail voter
registration application form pscribed by the Federal Electi@ommission pursuantto ... 8
20508(a)(2) for the registration of voters in elections for Federal office,” though a state “may
develop and use a mail voter registration form thegts all of the criteria stated in . . . 8
20508(b).” 52 U.S.C. § 20505(a)(1)—(®oting for Am., InG.732 F.3d at 400 harles H.
Wesley Educ. Found., Inc. v. CG@24 F. Supp. 2d 1358, 1365—-66 (N.D. Ga. 2004). Lastly, in
accordance with Section 7, “[e]achagt shall designate agencies for the registration of voters in
elections for Federal office.” 52 U.S.C. § 20506(a)lgt’| Council of La Raza v. Cegavske
800 F.3d 1032, 1035 (9th Cir. 2015). As this seci@®cond subparagraph adds, a state “shall
designate” as VRASs “all offices in the State thaivide public assistance” and “all offices in the

State that provide State-fundeagrams primarily engaged in providj services to persons with

23 This provision was so emphasized and dsiso significant that the NVRA has been
colloquially known as the “Motor Voter LawSee, e.gGonzalez677 F.3d at 394 n.1Qnited
States v. Laral81 F.3d 183, 191 (1st Cir. 199@0pndon v. Rendl55 F.3d 453, 463 n.6 (4th
Cir. 1998). Indeed, Section 5 has beaiied the Act’'s “centerpieceNat’l Coalition for
Students with Disabilities Educ. & Legal Defense Fund v. Gilpi®2 F.3d 283, 292 (4th Cir.
1998).
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disabilities.” 52 U.S.C. § 20506(a)(2)(A)—(Bdrieger v. Loudon CntyNo. 5:13cv073, 2014
U.S. Dist. LEXIS 138293, at *15, 2014 W1923904, at *6 (W.D. Va. Sept. 30, 20143g also
H.R.ReP. No. 103-66, at 19 (1993) (explaining that 8t is intended to increase registration
of “the poor and persons with disabilities wih@w not have driver’'s lenses and will not come
into contact with the other princip]adlace to register under this Act”).

As a statutory matter, the two categoriestisin 8§ 20506(a)(2) are neither exclusive nor
exhaustive, for each state must still “desigrdber” unspecified “offices within the State as
voter registration agencies.” 52 U.S.C. 8§ 20506(a)(3)¢A)N.C. State Conf. of NAACP v.
McCrory, Nos. 1:13CV658, 1:13CV660, 1:13CV861, 2016 U.S. Dist. LEXIS 55712, at *220,
2016 WL 1650774, at *61 (M.D.N.C. Apr. 25, 2016). These additional offices “may include
[s]tate or local government offices such as pulihi@ries, public schools, offices of city and
county clerks (including marriage license éaws), fishing and hunting license bureaus,
government revenue offices, and unemploymentpensation offices, and offices not described
in...[820506(a)(2)(B)] that provide servidegpersons with disabiles” and “[flederal and
nongovernmental offices, with the agreement chsuffice.” 52 U.S.C8 20506(a)(3)(B)(i)—(ii);
Nat’l Coalition for Students with Babilities Educ. & Legal Defense Fuyrith2 F.3d at 291.
Notably, this section refers to other entitiesyuiring “[a]ll departments, agencies, and other
entit[iles of the exedive branch of the Federal Governmtieto cooperate,encourag[ing]”
nongovernmental entities to do smd setting unique procedurestasrmed forces’ recruitment
offices. 52 U.S.C. § 20506(b)—(c).

In accordance with the NVRA, each VRA mdsitribute voter registration application

forms for voting in federal elections, assigpkcants in completing these forms, and accept
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completed applications for transmittal to the appropriate state offidihl§ 20506(a)(4)(A);

Valdez v. Squie676 F.3d 935, 944-45 (10th Cir. 2012)eThregoing duties appear in
paragraph (a)(4) of Section 7hwse prefatory phrase reads—“At each voter registration agency
..... "—and appears nowhere else in thidipalar section. 52 &.C. § 20506(a)(4)(A).

Section 7, meanwhile, does contain otheageaphs. Thus, in addition to the duties
specified in paragraph (a)(4a&h VRA must both “distribute h each application for such
service or assistance, and watach recertification, remal, or change of address form relating
to such service or assistance-the mail voter registration plication form described in” §
20508(a)(2) “unless the applicant, in writing, deesirio register to vote” and provide a form
with specified conterf2 52 U.S.C. § 20506(a)(6)(A)—(B). The NVRA further forbids any
partisan involvement or discougent and the use ahy “information relating to a declination
to register to vote in connection with an apation” at a VRA for “any purpose other than voter
registration.”ld. § 20506(a)(5), (7):Nothing” in the NVRA “authoizes or requires conduct that

is prohibited by the Voting Rights Act of 1963d. § 20510(d)(2).

4. Enforcement and Responsibility

Like many statutesf. 31 U.S.C. § 3730(a)—(bgarter ex rel. United States v.
Bridgepoint Educ., In¢.305 F.R.D. 225, 230-31 (S.D. Cal. 2015), the NVRA affords two
coequal enforcement methods, 52 U.S.C. § 2084®alsdl38 Cong. Rec. 10,736 (1992)

(statement of Sen. Wendell Fyi@xplaining that the languageoviding for a private cause of

24 Section 20506(d) specifies the relevant transmittal deadlines. 52 U.S.C. § 20506(d).

25 Of some significance, “[i]f a voter registi@n agency designated under paragraph (2)(B)
provides services to a person wéldisability at the person'sine, the agency shall provide the
services described in subparagraph (Ahatperson's home.” 52 U.S.C. § 20506(a)(4)(B).
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action substituted “person” forridividual” to “permit organizationas well as individuals, and
the Attorney General to g actions under the [A]ct”). A private person “aggrieved by a
violation” may sue for declaratory or injunctiveief once “written notice of th[is] violation”

has been provided “to the chief election offi@athe State involved’rad a certain number of
days have passed. 52 U.S.C. § 20510(b)(1)N&{] Council of La Raza300 F.3d at 1035;
Ass’n of Cmty. Orgs. for Reform Now v. MiJléd2 F. Supp. 976, 981 (W.D. Mich. 1995). A
prevailing private party may be allowed “reasonaiterney fees, including litigation expenses,
and costs.” 52 U.S.C. § 20510(&ss’'n of Cmty. Orgs. for Reform Now v. FowlEr8 F.3d 350,
363 (5th Cir. 1999).

Independently, on behalf of the United Statffhe Attorney General may bring a civil
action in an appropriatestrict court for such declaratory imjunctive relief as is necessary to
carry out” the NVRA. 52 U.S.C. § 20510(&)arkless 545 F.3d at 450. The NVRA thereby
“provides broad authority to the United Stategsmsuring compliance with the provisions of the
statute.”United States v. New YQrk00 F. Supp. 2d 186, 197 (N.D.N.Y. 201€9e alsdJnited
States v. New YorR55 F. Supp. 2d 73, 78 (E.D.N.Y. 2003). According to one appellate court,
“[t]he statute envisions the federal government predominantly will enforce the N\UR#téd
States v. Missourb35 F.3d 844, 851 (8th Cir. 2008). Thesmedies “are in addition to all other
rights and remedies provided lawv.” 52 U.S.C. 8§ 20510(d)(1Miller, 912 F. Supp. at 981.

Throughout its sections, the NVRA opts for atjalar introductory formulation: “Each
Stateshall . .. .” 52 U.S.C. 8§ 20503(a), 20506(a) (emphasis adtad)ong the many duties
enumerated in the NVRA is one of delegation, as “[eBtelté must “designate a State officer

or employee as the chief State election official todsponsibldor coordinationof State

% |n the one exception it carves datthe duties it imposes, itfegs to “a State.” 52 U.S.C. §
20503(b)(1)—(2)see also supraote 21.

19 of 113



responsibilities under this . . . [Act52 U.S.C. § 20509 (emphasis addddpjted States v.
Louisiang No. 11-470-JWD-RLB, 2015 U.S. DidtEXIS 24701, at *3-4, 2015 WL 893034, at
*1 (M.D. La. Mar. 2, 2015). Within this circuit, ihdesignated official’power to coordinate
encompasses “enforcement powé&cott 771 F.3d at 83&ccord Harkless545 F.3d at 453—
54; cf. Miller, 129 F.3d at 838 (holding “that Congregsistured the notice requirement [in 8
20510(b)(1)—(2)] in such a way that notice would provide states in violation of the Act an
opportunity to attempt compliance before facinigdtion,” so that thefficial required to

receive notice under state law must also hagectimcomitant power toure a violation).

Overall, then, Congress’ chosen terms leadn inescapable textual conclusion. While
some NVRA provisions “envision tegation, and do not requireetistates to do more than
delegate,” “[u]nder the plailanguage of the statuatesmust take specific actions” and thus
bear ultimate liability and final respsibility for any contrary nonactioMissouri 535 F.3d at
849 (emphasis added). In Louisiana, by virtuéhefstatute from which he derives his authority,
the SOS has been classified as the offi@aponsible for thBlVRA’s coordination and
enforcementSeelA. R.S. 88 18:18A(6). As surely as tlsimte’s governor, the SOS has always
been an “instrumentalit[y] of the state” who has no greater power than that afforded by

Louisiana’s constitution and lawsaLCoNsT. art. IV, 88 1(A), 7.

C. FACTUAL AND PROCEDURAL BACKGROUND
1. ScottMatter
a. Findings of Fact and Conclusions of Law icott Matter
“Intermittently homeless,” Scott received bétgepursuant to the Supplemental Nutrition

Assistance Program (“SNAP”), a hybrid fedestdte program providingutrition assistance to
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millions of eligible, low-income individualand families managed by DCFS. (Doc. 436 at 5, No.
2:11-cv-00926-JTM-JCWsee alsdoc. 1 11 102-06 at 27-28, No. 2:11-cv-00926-JTM-JCW.)
Scott applied for SNAP in September 2009 Bredember 2009 and renewed his application on
November 2010 at a local DCFS office.” (Doc. 436 at 5—6, No. 2:11-cv-00926-JTMsE&W,;
alsoDoc. 1 1 102-06 at 27—28, No. 2:11-cv-00926-JTM-JEW.)

The initial application forms submitted byd&tin 2009 did contaia section entitled
“Voter Registration,” which contained “throper language undeahd was generally “in
compliance with” the NVRA. (Doc. 436 at 6-9pN2:11-cv-00926-JTM-JCW.) At least once he
discussed voter registration with a DCFS-managed offidg.However, the document that he
submitted in November 2010 did “not contaie troter registration language as required under
the NVRA,” and voter registratiowas discussed with Scott ordy his first recorded visitld.
at 9, No. 2:11-cv-00926-JTM-JCWee alsdoc. 1 1 106 at 28.) More problematically, Scott
“did not receive a voter registran form[s] [with] . . . [his] baefits form[s]” (Doc. 436 at 8-9,

No. 2:11-cv-00926-JTM-JCWsee alsdoc. 1 11 102-06 at 27-28, No. 2:11-cv-00926-JTM-
JCW.)

On the bases of these factual findings, ‘t6soffered an actionable injury during . . .
[these] transactions with DCFS when . . . [its employees] failed to meet their obligation to Scott”
under the NVRA. (Doc. 436 at 10, No. 2:11-cv-00926-JTM-JG¥¢; alsdoc. 1 1 106 at 28.)

In sum, Scott had “been in person to . . .D&FS office several times and did not receive the
information required under the NVRA.” (Doc. 436 at 11, No. 2:11-cv-00926-JTM-S€3Mlso

Doc. 1 1 106 at 28, No. 2:11-cv-00926-JTM-J@CWdducing extensive evidentiary support for

27 On this score, a factual inconsistencyep in the Parties’ pars: Paragraph 104 of
Document 1 says Scott first applied for SNAP in January 2010.
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its factual findings, (Doc. 436 26—27, No. 2:11-cv-00926-JTM-JCW), tBeottCourt found

DCFS equally guilty of sundry violations:

(1) DCFS did not provideoter registration serges with every remote
transaction; (2) DCFS did not provide gotegistration seiges with every
renewal of benefits prior to October 2010; (3) DCFS did natquire its staff to
distribute a voter preference form at gvehange of address transaction; (4)
DCFS policy did not require that votegistration services be provided during
any remote change of address transaction; (5) DCFS change of address forms,
such as the CCAP 10 and the OFS 4@& not contain voter registration
guestions; (6) DCFS policy did not exprgsstquire that voter registration be
provided with the CCAP, KCSP, and BN&P programs; (7) DCFS policy gave
employees discretion to giweter registration forms to clients, or to advise the
client about the SOS's website; [and] [&}FS did not require aff to distribute
voter registration forms unlesise client checked “yes.”

(Id. at 25-26, No. 2:11-cv-00926-JTM-JC¥ée alsdoc. 1 1 57-81 at 16—-24, No. 2:11-cv-
00926-JTM-JCW.)

The ScottCourt went further. Having never iméeted with Scott, DHH had nonetheless
“engaged in numerous NVRAalations” prior to August 112011. (Doc. 436 at 5, 20, 25, No.
2:11-cv-00926-JTM-JCWsee alsddoc. 1 1 56 at 16, 1 61-77 at 17-22, No. 2:11-cv-00926-
JTM-JCW.) Documenting each violation, (D@86 at 21-25, No. 2:11-cv-00926-JTM-JCW),

the ScottCourt proceeded to identify at least seven sépatalations by DHH:

(1) DHH did not provide voteregistration services with any remote transactions
prior to July 2011, (2) DHH did not prale voter registration services with
address changes; (3) DHH did not requtief to distributevoter registration

forms unless the client checked thesy box; (4) DHH Medicaid application

and renewal forms did not includevater registration question; (5) DHH’s
“Motor Voter Form” lacked a disclaimer thedgistering to vote will not affect the
“amount” of assistance received; BHH’'s [Woman, Infants, and Children
Program (“WIC”)] . . . did not adviseiehts of the disclaimers required by the
statute; and (7) while DHH checked bétseapplication forms and followed up
for missing information, it did not do s@ith voter registration forms.

(Id. at 20;see alsd>oc. 1 1 61-77 at 17-22, 84-97 at 24N, 2:11-cv-00926-JTM-IJCW.)
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SOS was adjudged next. As tBeottCourt concluded, SOS had provided NVRA
training and materials, but had rfehgage[d] in any other meassrto ensure that individual
public assistance offices are complying witkithresponsibilities under the NVRA.” (Doc. 436
at 28, No. 2:11-cv-00926-JTM-JCW.) The S@&ining was found to be “inconsistent and
inaccurate.” ld.) For support for this conclusion, tBeottCourt emphasized three facts: (1)
SOS had provided no NVRA training for DCFSmayees from 2008 to the spring of 2011; (2)
it had falsely informed DHH personnel “that DHHleats were only afforded an opportunity to
register to vote only if . .[they] appeared in person abD&lH officer”; and (3) it did not
“Advise DCFS or DHH with regartb distributing voter registrain application forms to clients
who did not respond to the wtdeclaration question.id)

For all these reasons, tBeottCourt entered the First kmction. (Doc. 437, No. 2:11-cv-

00926-JTM-JCW.)

b. Fifth Circuit’'s Scott Decisions

In considering the SOS’ appeal of the Elrgunction, the Fifth Circuit left it mostly
undisturbed. The panel did “dismiss Scottairris on standing and notice grounds,” and it did
“vacate in part the relief that the distraurt granted to the Louisiana NAACFStott 771 F.3d
at 833. Thus, “[b]ecause it found tha¢ thlaintiffs before it lacked ahding to raise the issue, the
Fifth Circuit did not address the question whetBection 7 requires vateegistration agencies
to offer voter registration servicesdassistance to persons who engagerimte transaction$
(Doc. 174 at 2 (emphasis added) (internal quatatnarks omitted).) Accordingly, with neither
DCFS nor DHH having appealed, theuet also resolved “the only quast”’ before it: as to “the

validity of the injunction againshe Secretary of State,” it helthat the Act gives the Secretary
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of State enforcement authority, and that consetlyyée has an obligation to require the two
state agencies to comply with the other miscellaneous portions of theSaott"771 F.3d at

833. After the Amended Injunction was appealed,RHth Circuit vacated and remanded due to
this latest order’s lack of specificit$cott v. SchedleNo. 15-30652, 2016 U.S. App. LEXIS

10919, at *2, 2016 WL 3345277, at *1 (5th Cir. June 15, 2016).

2. Alleged “Facts”: Pre-Scottand PostScott
a. US’Version

Before and after th8cottMatter’s adjudication, other factelating to several statutory
violations have been unearth@dhree alleged violations invadvparagraph (a)(4)(A) of Section
7, which begins: At each voter registration agency, tbéowing services shall be made
available . .. .” 52 U.S.C. § 20506(a)(4)(A (emphasis adde$in of Cmty. Orgs. for Reform
Now v. RidgeCiv. Nos. 95-7671, 95-382, 1995 U.S. Dist. LEXIS 3933, at *5-6, 1995 WL
136913, at *2 (E.D. Pa. Mar. 30, 1995). Therau 8 20506(a)(4)(A)(i) requires each VRA to
“distribut[e] . . . mail voter registration appditon forms” that satisfy the minimal content
requirements set in 8§ 20506(a)(b2 U.S.C. § 20506(a)(4)(A)(iKrieger, 2014 U.S. Dist.
LEXIS 138293, at *15, 2014 WL 4923904, at *@c8on 20506(a)(4)(A)) requires that
“assistance to applicants in completing votgistation application forsy unless the applicant
refuses such assistance,” be pded. 52 U.S.C. § 20506(a)(4)(A)(icales 150 F. Supp. 2d at
854. Paragraph (a)(4)(A)’s final subparagraph then compels each VRA to transmit each
“completed voter registration application forms™tbe appropriate Statelection official.” 52

U.S.C. § 20506(a)(4)(A)(ii)Valdez 676 F.3d at 944.
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Paragraph (a)(6) is the focaka separate series of ported violations. As this
paragraph commands, each VRA must “disti@3 a certain approved type of mail voter
registration application, a form including aiss of questions, arfthally “provide each
applicant who does not decline tgister to vote the same degree of assistance with regard to
the completion of the [voter] registration apptioa form as is provided by th[at VRA] office
with regard to the completion of its own formsess the applicant refuses such assistance.” 52
U.S.C. § 20506(a)(6)(A)—(C). Unlike paragrapi(4xA), this paragrap does not contain an
“at” or any similar preposition. Insad, it begins: “A voter registian agency that is an office
that provides service or assiste in addition to conducting votegistration shall . . . Id. §
20506(a)(6)see also Cegavsk800 F.3d at 1035 (“Voter registrati agencies are required to
‘distribute’ voter registration application forms wetlach application for assistanédemphasis
added)).

According to the US, multiple entities apéng under the umbrella of DCFS and DHH
have run afoul of these subsections. Firstfanemost, DCFS itself does not distribute voter
registration applications vites Common Access Front End syst (“CAFE”), this agency’s
online portal, thereby violating this NVRA provisiantwo ways. First, idoes “not include an
integrated option for users to download andtpaimoter registration gication”; second, it does
not “allow users to request that DCFS mail aeveegistration system.” (Doc. 360-1 at $&g
alsoDoc. 1 T 23 at 7-8.).) Instead, “CAFE routsers to a website maintained by the SOS
where an individual can eithergister to vote through that wetgsor print out a hardcopy voter

registration application?® (Doc. 360-1 at 17see alsdoc. 1 § 23 at 7-8.).) DCFS, moreover,

28 Notably, a determination of the defectsarfy, in CAFE’s compliance with the NVRA lay
beyond thescottCourt’s scope. (Doc. 436 at 280. 2:11-cv-00926-JRM-JCW.)
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continues not to “distribute vet registration applications ery time a client changes their
address with the agency,” whether or not CA§Hsed, and “does not include more than one
copy of a declaration form and voter registratform with each benig$ application,” though

more than one eligible voters can apply for s&w using a single application. (Doc. 360-1 at 18;
see alsdoc. 1 23 at 7-8.)

The US contends that the Medicaid pargrmanaged by DCFS is also rife with
compliance issues. “Prior to the initiation of this . . . and3bettlitigation, Medicaid
applications and renewal forrd&l not contain the required \astregistration forms, and
Medicaid offered no voter registration serviceassistance to clients duapplicants who did not
appear in person at a paristiice or [Medicaid Applicaton Centers.” (Doc. 3601-1 at 1sce
also, e.g.Doc. 360-2 112 at 4, § 27 at 7.) UpAogust 2015, “Medicaiavas still failing to
offer voter registration forms and declaratforms to all adult citizens who applied for
Medicaid using the standard application foriwpting to provide such forms “only to the first-
named applicant.” (Doc. 360-1 at K&e also, e.gDoc. 360-2 1 29 at 8.)

Meanwhile, prior to April 11, 2013, theffe for Citizens with Development
Disabilities (“OCDD”), classified as a VRA under § 2058§)(B) and a component of DHH,
“failed to provide voter declaration forms, eotegistration application forms, and related
assistance with easy initial application foe tBtate-funded developntafisabilities services
offered through its Early Stepsogram.” (Doc. 360-1 at 19pe alsdoc. 360-2 § 59 at 15.) The

same inaction typified OCDD'’s regional officpgor to February 2011. (Doc. 360-1 at $6g

29As of July 2013, and with some exceptio@DD no longer directlyprovides state-funded
disabilities services to the public. DHHshautsourced the delivery and day-to-day
administration of OCDD'’s core cli¢ services to ten human semscdistricts/authorities, also
known as Local Governing Entis€ (individually, “LGE” andcollectively, “LGES”). (Doc.
360-2 55 at 14.)
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alsoDoc. 360-2 § 60 at 15.) DHH’s Office of Befaral Health (“OBH”) has similarly failed.
(Doc. 360-1 at 19—-2@&ee alsdoc. 360-2 11 66—67 at 17.) Theuisiana Commission for the
Deaf (“LCD”), prior to February 2011, and tkéfice of Aging and Adult Services (“OAAS”),
prior to May 15, 2013, have also not provided &rategistration application, voter declaration
forms, [and/]or related assistance with eadtnain renewal, recertifiation application, or
change-of-address transaction.” (Doc. 360-1 as26;alsdoc. 360-2 § 45 at 12, 1 50 at 13.)
An LGE, Jefferson Parish Human Services AutiidfJPHSA”"), is currently failing to “offer
voter declaration forms, voter registration application forms raladied assistance to the parents
or guardians of minor children or other incapaedavards who apply, recertify, or renew for, or
change their addresses.” (Doc. 360-1 ats2@; alsdoc. 360-2 § 94 at 25.)

The US argues that the many colleges and wsities within the University of Louisiana
System (“ULS”), the Southern University Systét8US”), and the Louisiana State University
System (“LSU”) are not “routinely providing” these forms. (Doc. 360-1 at 21sé&3alsdoc.
360-2 1 149 at 40-41.) Lastly, OAAS and two moBEs—the Metropolitan Human Services
District (“MHSD”) and CapitalArea Human Services Distri(tCAHSD”)—fail to offer “the
same degree of assistance” in completingwvogistration forms mandated by § 20506(a)(6).
(Doc. 360-1 at 23—24ee alsdoc. 360-2 7 46 at 12, 1 91-92 at 24.)

Moving on to § 20506(a)(4)(A)(iii) and (dhe US documents these same and other
entities’ purported failure to comply with the N¥AR transmittal obligations. By virtue of its
reliance on CAFE, DCFS “ignores its acceptancetearsmittal duties almost entirely by solely
providing a link to the SOS's onlineter registration portal, whidk a different mode of voter
registration altogethér(Doc. 360-1 at 25see alsdoc. 360-2 § 118 at 32, 125 at 33-34,

131 at 35.) Moreover, throughout 2013, 2014, 205, photocopied registration applications
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were being sent by DCFS document processargers, though such photocopied materials
cannot “result in valid voter registratiomhder Louisiana law. (Doc. 3601- at &g alsdoc.
360-2 1 131 at 35.) In addition, “IKS also continues to hold voter registration applications it
receives longer than the 10 [and/]or fivey dieadlines mandated by the NVRA.” (Doc. 360-1 at
25 (referring to § 20506(d)(1)3ee alsdoc. 360-2 § 132 at 35—-36.) In fulfilling its duty, the US
maintains that DCFS has arguably stumbled inroaee particular. Specifically, it “still fails to
ensure that all completed voter registration applications transmitted to registrars of voters are
properly marked as originating from a piakassistance agency(Doc. 360-1 at 25ee also
Doc. 360-2 1 132 at 35-36.)

Like DCFS, DHH has also failed to transmit vategistration with the rigor expected by
§ 20506(a)(4) and (d). (Doc. 360-1 at 25-2e alsd>oc. 360-2 1 67-67A at 17-18.)
Relatedly, since DHH’s contracts with each LGE pdevihat it “shall monitor this Contract and
conduct compliance monitoring corteist with the provisions dhe AIP, and all applicable
statutes, rules, and regulatipassuring corrective action through coordination with the LGE,”
(Doc. 360-2 | 77 at 20), these LGES’ many docustfailings to comply with the NVRA must
be attributed to DHH(Doc. 360-1 at 26—28.)

Noting that the SOS’ coordination poweclimdes “enforcement power” pursuant to
Scotf 771 F.3d at 838-39, the US turns to thesisfbearing on SOS’ defiance of the NVRA.
Broadly, the SOS has “failed to identify and desite” as VRAs “all offices of the State that

provide public assistancegs required by § 20506(a)(2)(A)(Doc. 360-1 at 29 (internal

30 The US argues that the SOS “continues tovtigehis authority and responsibility to ensure
statewide compliance withéfNVRA.” (Doc. 360-1 at 2%f. Doc. 342.)

31 As only one example, the US points to @@mmodity Supplemental Food Program. As noted
before,see supranote 11, the US has now dropped that claim.
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citations omitted)see alsdoc. 360-2 § 163 at 45.) Moreover, having promulgated
administrative rules regarding NVRA compliannéMarch 2013 after a two-year delay, (Doc.
360-2 9 169 at 4&f. Doc. 360-1 at 30), the SOS has defied his own regulations. Thus, the SOS
“requires that mandatory voter registratexgencies appoint NVRA department and site
coordinators to be responsilitg ensuring that the offices undéeir supervision comply with
the NVRA,” but “none of Louisiana’s four publaollege and university systems has appointed
an NVRA department coordit@.” (Doc. 360-2 1 172 at 48ge alsdoc. 360-1 at 30-31.)
Indeed, the SOS has not ensureat ttoordinators are appointatieach of more than 600 DHH-
certified MACs or at each of more than 2DQFS-certified communitpartners. (Doc. 360-1 at
31;see alsdoc. 360-2 1 173 at 48.) No regulamaal trainings regarding NVRA compliance
have been given, and the SOS’ list of physidaAs “remains incomplete and infrequently
updated.” (Doc. 360-1 at 31-32e alsddoc. 360-2 1 176-81 at 49-50.)

More violations are alleged by the US: ®@S does not include instructions on voter
registration declaration and application forms oirlthe duties of applicants and agencies and
uses a model form that does not include infation required by Louisiais own Election Code.
(Doc. 360-2 11 186—87 at 52.) The SOS has evem gioter registration amncies advice or
instructions that “directly . . . colift” with the NVRA. (Doc. 360-1 at 3%ee alsdoc. 360-2
182 at 51-52.) Even his classification systemviier forms runs afoul of federal law’s clear
requirements, with many applications not lgegwded as having been received or generated
through a public assistanceemgy. (Doc. 360-2 1 193-96 at 54-66Doc. 1 T 23 at 7-8.) One
more example suffices: though SOS has required DI6€B8bmit quarterly astity reports as of
January 2014, “DCFS did not submit any of the required quarterly reporting information until

January 2015.” (Doc. 360-2 1 104 at 28.)
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b. DefendantsVersion
As to the foregoing failings predating tBeottMatter, DHH and DCFS have
acknowledged their noncompliance “with the NVRA in every respect.” (Doc. 398 at 1; Doc. 399
at 1; Doc. 402 at 2.) More importantly, whileethchallenge the propriety of the present suit,
DHH and DCFS aver no more than thewbstantial compliance” with the NVRA and
characterize any “current . . . violation” as “mi@iinat best.” (Doc. 398 at 2; Doc. 399 at 2;
Doc. 402 at 2.) Hence, DCFS and DHH do noytdény every “fact,” characterized as such by
the US. (Doc. 398 at 2; Doc. 399 at 2; Doc. 402;d&boc. 399-1; Doc. 402-1.) Instead, these
allied defendants repeatedly insist “substdmompliance with the NVRA” has occurred since
the First Injunction was entered, (Doc. 398-a88; Doc. 399 at 9-38), though SOS attempted to

do so with a belated motion, (Doc. 448).

C. Summary: Selected Comparison

In its Findings of Fact and Conclusions of Law, 8wttCourt stated its conclusions
plainly and unmistakably: “[pjor to August 15, 2011,” DHH, DCFS, and SOS had not not “in
full compliance with the [WRA’s] mandates.” (Doc. 436 at 3, 25, 27, 29, No. 2:11-cv-00926-
JTM-JCW.) This court did aard a broad remedy, requiring the SOS “to implement such
policies, procedures, and directives asdoh [qualifying’] program,” (Doc. 437, No. 2:11-cv-
00926-JTM-JCW), and was eventually reversedHi® seeming “vagueness” pursuant to Rule
65(d),Scott 2016 U.S. App. LEXIS 10919, at *12-13, 200k 3345277, at *4. However, as its

actual opinion reveals, ttf&cottCourt adjudicated NVRA compliee by SOS, DHH, and DCFS
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as to only three specifatate programs: Medicaid, W€ and the Louisiana Children’s Health
Insurance Program (“LaCHIP”). (Doc. 4863, 25, 27, 29, No. 2:11-cv-00926-JTM-JCW.)
Examples gleaned from Defendants’ owimd@s and the US’ MSJ disclose as much.
Thus, DCFS and DHH have already concededddtin “disability services programs,”
including the regionatervice centers of sena¢ LCDs, OBH, and OAASyere “not raised or
litigated inScott” (Doc. 398 at 9; Doc. 399 at 9.) Yetgcording to these Defendants, these
VRASs “were not consistently providing voter refgation with each application” as required by
the NVRA. (Doc. 398 at 10-13; Doc. 399 at 10—-Rmilarly, DCFS has acknowledged that the
ScottCourt never discussed or determined CAREsmpliance with the NVRA. (Doc. 402 at 7.)
Indeed, in DHH'’s First Opposition to US’ MSDHH identifies only two programs as having
been litigated to a final judgment 8cott WIC and Medicaid. (Doc. 398 at 9.) No mention of
any deficiencies in the services provided lmpisiana’s higher education system or several
LGEs, moreover, can be found$cott (Compare Doc. 346-lith Doc. 436, No. 2:11-cv-
00926-JTM-JCW.) Despite their multiple motiom¥CFS and DHH admit that “instances of

program-specific NVRA violations” stilegularly occur. (Doc. 398 at 2.)

D. PROCEDURAL HISTORY

Eighty-four (84) days after thecottMatter had begun, Plaifitifiled the relevant
complaint on July 12, 2011, charging Defendants wiibhating Section 7 of the NVRA. (Doc. 1;
see alsdoc. 1, No. 2:11-cv-00926-JTM-JCW.) fea January 25, 2016, Schedler's MSJ

prompted the filing of the US’ Opposition 8chedler's MSJ on February 24, 2016, (Doc. 382),

32 As SNAP is part of WIC,geeDoc. 398 at 8), any violationstabutable to SNAP fall within
the broader program.
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which was followed by Schedler's MSJ Reply March 15, 2016, (Doc. 395), the US’ Surreply
to Schedler’s Reply on March 23, 2016, (Doc. 420), and Schedler’s Surreply on March 28, 2016,
(Doc. 423). DCFS’ MTD, filed on January 29, 20{Boc. 340), led to theendering of the US’
Opposition to DCFS’ MTD on February 29, 20{Bpc. 385), and the DCFS’ Reply on March
21, 2016, (Doc. 407). Stamped January 29, 2016, (B9, LA’s First MTD prompted the US’
Opposition to LA’s First MTD on FebruaB9, 2016, (Doc. 384), and LA’s First Reply on
March 21, 2016, (Doc. 409). Schedler's MTD, filed on January 31, 2016, (Doc. 342), was
followed by the US’ Opposition to SchedeMTD on March 1, 2016, (Doc. 388), DCFS’
Joinder Response on March 1, 2016, (Doc. 38%),Schedler's MTD Reply on March 23, 2016,
(Doc. 415). LA’s Second MTD was filed on Fehbry 1, 2016, (Doc. 345), the US’ Opposition to
LA’'s Second MTD on March 2, 2016, (Doc. 394nhd Schedler's MTD Reply on March 23,
2016, (Doc. 414). The US’ MSJ, an incorrect \@rdiled on February 1, 2016, (Doc. 346), and
a corrected one on February 2, 2016, (Doc. 3883, trailed by DHH’s First Opposition to US’
MSJ, (Docs. 398-99), LA’s Opposition to UKASJ, (Doc. 400), and DCFS’ Opposition to US’
MSJ on March 18, 2016, (Doc. 402). The US’ MSeply came on April 18, 2016. (Doc. 444.)
Twenty days earlier, on March 29, 2016, in msge to the Partiedoint Motion to Set
Dispositive Motions for Oral Argument, (Doc23), the Court scheduled oral argument on these
motions for May 17, 2016. (Doc. 426.) On May 17, 2ah& Court heard the Parties’ arguments
(“Motions Hearing”) and took the matter under advisemg(oc. 452.)

On January 23, 2013, ti8zottCourt issued the First lmpction. (Doc. 437, No. 2:11-cv-

00926-JTM-JCW.) The Fifth Circuit affirmezhd vacated in part on November 5, 208¢ott

33 The hearing transcript appears in Document Number 455. In thisgRitlivill be cited by
page and line, i.e. Hr'g Tr. 8:2—4, aecordance with standard practice.
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771 F.3d at 831, 841-42. In response SbettCourt issued the Amended Injunction on July 10,
2015. (Doc. 538, No. 2:11-cv-00926-JTM-JC\Wgither DCFS nor DHH appealed tBeott
Court, as both the Amended Injunctiold. @t 1 n.1.), and the Fifth Circuit emphasi3eptt 771
F.3d at 835.%ee alsdoc. 174 at 3.) The Amended umction was reversed and remanded on

June 15, 2016cott 2016 U.S. App. LEXIS 10919, 2016 WL 3345277.

. SUMMARY OF PARTIES’ ARGUMENTS 3

A. LA’'S ARGUMENTS FOR DISMISSAL: NVRA’S APPLICABILITY TO STATE

In its first dispositive motion, (Doc841), and its supportingply, (Doc. 409), LA
invokes Rules 12(b)(1), contesting tleurt’s jurisdiction for three reasofss.

First, LA argues that this court has alwégsked subject-matter jurisdiction over the
Parties’ dispute based on therGtitution’s Eleventh AmendmerfDoc. 341 at 2; Doc. 341-1 at
2—4;see alsdoc. 414 at 6-8.) This amendment “barsadess citizens from filing suit against . .
. [a s]tate in federal court unless it has waived its immunity.” (Doc. 341 at 2-3, 3 n.3.) LA has
not done so, as both case lavdatate law reveal, and Plaffis suit must therefore be
dismissed.I@. (referring to la. R.S. 8 13:5106(A)Patterson v. StaldeCiv. No. 06-752-P,

2007 U.S. Dist. LEXIS 65198, 2007 WL 2479830 (W.D. La. Aug. 27, 2007)Kapet v. La.
State Bd. of Elementary & Secondary Ed662 F. Supp. 1343 (M.D. La. 19843ge also, e.g.

Doc. 341-1 at 4-6; Doc. 409 at 7-8.)

34 The Parties’ arguments will be dissected in fihetiail in the relevargections of this Ruling.
See infraPart V. This part offers up noore than a general preview.

%5 Indeed, LA had previously conceded to thistence of this Court’girisdiction. (Doc. 38 at
2)
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Second, LA asserts that only one “very naffand inapplicable exception—the so-
called ‘Ex Parte Youngxception"—exists. (Doc. 341 at 2.) general, this exception allows
“[a] state official in his or her official capacity . [to] be sued for prospective injunctive relief
[so as] to prevent or cure angoing violation of the Constitain or federal law.” (Doc. 341-1 at
6.) Here, however, “the Plaifitihas] fail[ed] to show that the State of Louisiana has the
requisite connection with the enforcement @& #tt challenged necessary to establisltthe
Parte Yound=xception.” (Doc. 341 at Zee also, e.gDoc. 341-1 at 6—7; Doc. 409 at 8-9.)
Youngdoes not apply, andoungalone could justify the US’ present suit.

Third, “other officers and agencies,” noA, “are actually reponsible for specific
enforcement of the provisions of the NatioWater Registration Act cillenged.” (Doc. 341 at
2.) LA “cannot singularly enforce the policiesthe NVRA,” and since “[t]his court” has
already held the SOS “responsible for NVRA cdiance,” it was and is “not necessary or
proper for ‘the State’ to berseamed Defendant in connection withis case.” (Doc. 341 at 8ee
alsoDoc. 409 at 2—6.) For support for this contention, LA directs this Goart order regarding
the Plaintiff’'s motion to compel, (Doc. 315), issued by the Honorable Richard L. Bourgeois and
identifying the SOS as “the entity respitrs for NVRA compliance” (“Order on Motion to
Compel”), (Doc. 327 at 5). (Doc. 341-1 at 7s8g alsd>oc. 409 at 6¢f. Doc. 414 at 8.) In
LA’s First Reply, this point is emphasized:la& has designated the SOS as its chief election
officer, it “has completed its duty” under tN&/RA and “is no longer directly responsible or
liable for enforcement of the NVRA.” (Doc. 409 at 3.)

To LA’s First MTD, the US makes threesponses. First, the Eleventh Amendment does
forbid suits by a state’s citizens against a staiejt does not proscribe a suit against a state by

the United States. (Doc. 384 at 3ség alsdoc. 444 at 14.) While there are limited exceptions,
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none apply here, and the presaciion is thus unimpeded by the Constitution. (Doc. 384 at 4-5;
see alsdoc. 444 at 14.) Second (and relatedly,is “mistaken” when it insists thEx Parte
YoungException could alone justify this suit, &x‘Parte Youngloes not apply to the United
States’ suing the State.” (Doc. 384 at 6sé¢ alsdoc. 444 at 14.) Third, “[g]uestions about
whether the United States has sufficiently allegets and omissions on the part of the State that
violate the NVRA, or about whie¢r the State has tlability to enforce the NVRA” go to the
merits, more properly advanced in a motion smdss predicated on Rul(b)(6) or (c). (Doc.
384 at 7;see alsdoc. 444 at 14.) The US evedvises LA that Rule 12®@)is “the proper
vehicle for resolving such issues.” (Doc. 384 aek alsdoc. 444 at 14.)

Within days of its first motion, (Doc. 341; Doc. 384 at 7), LA submitted its second
dismissal motion, (Doc. 345). In essence, this omoéirgues that “no statury authority is given
[by the US] to support a suit agat the State of Louisianader the NVRA,” (Doc. 345 at 2ee
alsoDoc. 414 at 9), as “none ofefj provisions [cited byhe US] give the . . . [US] the authority
to actually bring suit against the state,” (D845-1 at 2). LA goes furtimecontending that the
Complaint contains “no allegations against theestdi_ouisiana or that the State of Louisiana
caused the deprivation of a clearly established constitutional right of the Pl&ingidiot. 345 at
2.) Once more, LA maintains that “the Statd.ofiisiana, as a wholé not responsible for
enforcement of the NVRA” and attacks the Ugriot having alleged “angction by the State of
Louisiana that was unreasonableuaconstitutional” and “not specifically identify[ing] what

laws they [sic] want changed.lt(; see alsdoc. 345-1 at 2—6.) According to LA’s

3¢ The distinction is partly acadhic, though still mandatory, &ule 12(b)(6) and Rule 12(c)
have been construed identicalBee infraPart 1V.B.

37 This language echoes the state’s frequeipbreses to actions by pate parties suing under
Section 1983 of the U.S. Code’s forty-second title.
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understanding obcott “other state agencies and officers have been held by the Fifth Circuit
to be the proper parties to enforce the NVRA.” (Doc. 345 s¢@;alsdoc. 345-1 at 5-6; Doc.
414 at 4-5, 10.) Therefore, “foriireason alone, a claim agaitts# State of Louisiana, as a
separate defendant, is improper.” (Doc. 345-1 ae@;alsdoc. 414 at 2, 8-10.) Again citing to
the Order on Motion to Compel, (Doc. 327), LAists that “[t]his courhas found that another
defendant state officiad responsible for NVRA compliance.” (Doc. 345 as8e alsdoc. 414
at 8.) In sum, then, LA’s Second MTD repeats third reason for dismissal advocated in LA’s
First MTD, (CompareDoc. 341-1 at 8with Doc. 345 at 2), entire paragraphs being
indistinguishable replicasCompareDoc. 345-1 at 3—4yith Doc. 409 at 4-5).

The US responds to LA’s Second MTD wétatutory citationgnd jurisprudential
distinctions. By its reckoning, “as ‘State of the United Stategouisiana is subject to the
requirements of the NVRA.” (Doc. 394 at 3 (citing to 52 U.S.C. 88 20502(4), 2C&@8§Iso
Doc. 444 at 14.) Section 20509, imnu“speaks generally aboltateresponsibilities under this

chapter.” (Doc. 394 at 8mphasis in originalkee alsdoc. 444 at 14.) In addition, pursuant to
§ 20510(a), the United States may “bring a civil@acin an appropriate strict court for such
declaratory or injunctive relief as necessary to carry out thjiAct].” (Doc. 394 at 2 (citing §
20510(a))see alsdoc. 444 at 14.) As such, LA is “migen” to contend that no provision of
the NVRA gives the United States “the authotdyactually bring suit agjnst the state.” (Doc.
394 at 2, 4 (quoting Doc. 345-1 at &ge alsdDoc. 444 at 14.) Instéa“the United States
routinely, and often withut dispute, sues states to enfothe NVRA and other statutes it
enforces.” (Doc. 394 at 3—4ee alsdoc. 444 at 14.) Moreover, no case cited by LA actually

supports its contention that at agent’s responsibility fONVRA compliance absolves the

state of liability for NVRA violations. (Doc. 394 at 4-5, 6s8g alsdoc. 444 at 14.)
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The US then points to a tielfy piece of evidence: on JuBy 2015, the former Governor
of Louisiana issued an executive order directimgother defendants here to comply with the
SOS'’ efforts to enforce the NVRA, a “recent arateworthy example of the State’s exercise of
its direct authority under the NVRA.” (Doc. 394 atsée alsdoc. 444 at 14.) Characterizing
LA’s reliance on Rule 12(c) as ‘isguided,” the US concludes withreaffirmation of this case’s
factual and legal underpinnings,iaperceives them: LA “is rg@nsible for its consistent and
repeated failure to meet its obligations undeMNR&®A,” and the “behavior of . . . [its] officials
— actions and omissions which have resultecbimsistent and widesgad NVRA noncompliance
throughout Louisiana — make the State an appatgpBefendant in thisase.” (Doc. 394 at 8-9.)
Naturally read, the NVRA pegs LA as the entiégponsible for its overall enforcement and
compliance, assigning it ultimate liability even aetuires that one official be selected as the

state’s administrator, as the@rnor’s statement underscores.

B. DCFS’ AND DHH'S ARGUMENTS FOR DISMISSAL: PRECLUSION AND

MOOTNESS

Predicated omes judicataand mootness, DHH and DCFS advance four specific grounds
for this matter's dismissal in DCFS’ MTD.

First, invoking the doctrine oks judicata which “incorporateslaim preclusion and
issue preclusion,” DCFS and DHH contend thatShettjudgement should bind this Court and
lead to this action’s dismissal. Defendanguarthat, in the two acins, “defendants (DHH and
DCFES) are the same,” “the sole issue” is “theed and “the remedy requested . . . is the same.”
(Doc. 340-1 at 3, 6-7.) Further, DHH and DCFS ‘tcwure to operate their voter registration

programs under compulsion of the Easterstrict's permanent injunction.’ld. (emphasis in
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original); see alsdoc. 407 at 3—7, 9-12.) Ti8xottCourt rejected the need for “monitoring and
further reporting,” the remedy that the US naelss, and the present suit thus amounts to an
“unsupportable” attempt at the “dissien and partial enforcement of tBeottcourt’s final
judgment.” (Doc. 340-1 at 2-3 (emnal quotation marks omittedyee alsdoc. 407 at 3—4, 9.)

In other words, theemedychosen by th&cottCourt must bind this Got, regardless of any
caveats and conditions appendsek suprdart 11.1.

Second, DCFS and DHH deem the US to Hasen in “alignednterest with theScott
Plaintiffs.” (Doc. 340-1 at 3see alsdoc. 185 at 9.) Though a non-party to 8eottsuit, the US
was “adequately represented” as Scott andNth&CP were “so closelylgned to . . . [its]
interests as to be . . . [its] (vigl) representative.” (Doc. 340-1 ats&e alsdoc. 185 at 9.) This
alignment is “extensively illustrated through cofilings and on/off-the-record appearances.”
(Doc. 340-1 at 3.)

This “ample” evidence consists of the Statement of Interest the US filed Stotie
Matter, taken “under consideration” by t8eottCourt, its filing of an amicus brief in the Fifth
Circuit, and its five-minutes’ worth afral argument there. (Doc. 185 at 9—46e alsdoc. 340-
1 at 4.) In addition, “USA’saunsel” allegedly “observed ttgrotttrial and often conferred with
counsel for th&cottPlaintiffs throughout trial.” (Doc. 185 at 10 n.3&e alsdoc. 340-1 at 4.)
With the US having beenntually represented in th&cottmatter,res judicataapplies, and the
US should not be allowed “to take a second shot . [its] previously-rejected request for
continued monitoring and reporting.” (Doc. 34@&t15.) In making thisrgument, Defendants
emphasizees judicatés underlying purposes: the avoidanaf duplicative and wasteful
litigation. (See, e.g.Doc. 38 at 6-7; Doc. 340-1 at 5-E¥pc. 398 at 42—-44, 47-48; Doc. 407 at 7,

12.)
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Third, “because the issues raised in tase were mooted thrgh resolution of those
same issues iBcotf there is no case or controvefsr this Court to resolve®® (Doc. 340-1 at 4;
see alsdoc. 185 at 13-15; Doc. 407 at 14-15.) Mprecisely, “because no additional remedy
beyond the injunction already rendered . . . is appatgpm this case, thUSJ] cannot establish
that any case or controversy exists.0(D407 at 14.) When viewed from these
Defendants’perspective, this case, then, is moatraatter of law, for “those same issues” have
already been “resol[ved]” by tH&cottCourt. (Doc. 340-1 at 4.)

Lastly, these Defendants question the propmétye kind of constant monitoring that
the US has now demanded, as the latter ha® witow Defendants’ unwillingness to comply
with the NVRA. (Doc. 340-1 at 5—8ge alsdoc. 191 at 9-10; Doc. 407 at 14-15.) Absent such
defiance, monitoring has been rejected as a remedy, as it was3notteourt. (Doc. 340-1 at
6; see alsdoc. 191 at 9-10.) Federalism itself catgpthat this Court stay its han&e, e.g.
Doc. 340-1 at5, 7.)

Beyond these rationales for dismissal, DHH BY@FS repeatedly caede that “isolated
instances of non-compliance” or “minor issues” have occurred Sicw#s injunction was
entered, but deny the emergence of “a supportarkastent practice aurrent noncompliance.”
(Doc. 407 at 7-8, 16—179)As DCFS and DHH are in “substizal compliance” with the NVRA
and as th&cottPlaintiffs served as the US’ “virtuedpresentatives,” dismissal should follow on
the basis of “res judicata, collateral estoppelnootness.” Doc. 185 at 2—4, 12; Doc. 191 at 2—
3; Doc. 407 at 9¢f. Doc. 340 at 1, 3.) According to DCFS and DHH, “the principles of equity

and judicial economy” girding #tse distinct doctrines leavagiCourt with no other option,

38 This argument mirrors the one made in Schedler's MTD. (Doc. 342.)
39 Even SOS acknowledges that such “@sbitgrievances” exist. (Doc. 415 at 1.)
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(Doc. 407 at 12-14), the US “privy of tiseottPlaintiffs and holder of the identical interests
successfully vindicated by ttgcottPlaintiffs,” (Doc. 191 at 10).

The US responds with five distinct points. Eiishas independent authority and interest
in the NVRA'’s enforcement; thus, it cannot berbd by preclusion principk from litigating the
present matter as a result of @tie parties’ separate litigatiorede, e.g.Doc. 189 at 8, 13-14;
Doc. 385 at 3; Doc. 444 at 9.) Second, regarddes®w Defendants portray its prior actions, the
US was neither a party nor in privity with tBeottPlaintiffs, and its interests were not so
aligned as to render the lattartual representativgeof this nation’s federal sovereigkee, e.g.
Doc. 189 at 8, 14-17; Doc. 385 at 3, 5-14; Doc. 444 at 9.) Third, the claim here cannot be moot,
as the US is seeking relief for two typef violations: (1) those not before tBeottcourt and (2)
those that transpired or continueteathe First Injunction was issue&eg, e.g.Doc. 189 at 17—
18; Doc. 385 at 14; Doc. 444 at 9.) As to therfer, the US highlightsertain areas allegedly
left uncovered byscott which focused purely on “Louisiarspublic assistance programs” and
did not deal with “facts relateto NVRA compliance or non-compliance in Louisiana’s disability
services program” or find that Defendants wier&ull compliance with the requirements of the
NVRA.” (Doc. 189 at 17see also, e.gDoc. 385 at 14-15.) As to thdtkr, as a matter of logic,
it did not resolve the problems raideyl Defendants’ continued noncompliancesicotts
aftermath. (Doc. 385 at 4, 15-K&e alsdoc. 189 at 17-189 Fourth, whatever the suitability
of the remedial monitoring that it now seelrguments about proposed remedies “cannot
properly support dismissal @as judicatagrounds.” (Doc. 385 at 15—-13ee alsd>oc. 189 at

17-19.) Rather, whether monitoring should be t'p&ian appropriate remedy, and to what

40 In one pertinent filing, the US has summaringiger purportedly unsalved issues. (Doc. 189
at 19-20see alsdoc. 444 at 9.)
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extent,” should await this Court’s determtioa of DCFS and DHH'’s liality. (Doc. 385 at 17.)
Naturally, the US emphasizes that “[c]ourts hav#gered monitoring as part of the remedy in
cases involving . . . violaihs of the NVRA and other fed® voting rights statutes.d. at 16—

17.) Finally, even though the US is not afeetby these sundry preclusion precepts, DCFS and
DHH are, indeed, fully and completely boun8eé, e.g.Doc. 444 at 9-13; Doc. 189 at 9-13;

Doc. 385 at 3-4.)

C. SCHEDLER’S ARGUMENT FOR DISMISSAL: MOOTNESS

On January 31, 2016, Schedler filed his ownJM&s Schedler argues, “[clompelled” by
the Scottcourt’s injunction, (Doc. 437, No. 2:11-80926-JTM-JCW), “defendants adopted a
regime of NVRA rules, practiceprocedures and forms that digad their previous practices and
procedures relating to voter registration.” (Doc. 342 geg;alsdoc. 342-15 at 1.) Logically,
therefore, “[t]he declaratory and injunctive relieight by the United States has been rendered
moot because the United States can no locdiggiienge registration actices and procedures
that no longer exist in der to obtain prospectivelief.” (Doc. 342 at 2see alsdoc. 342-15 at
10.) In other words, “[u]nless the United Statels aasert colorable claintsat have not been
subsumed bycottand the State’s responseScott the issues in this case, again with the
exception of the in-person remote issue, are moot.” (Doc. 415eae3lsdoc. 342-15 at 1, 3—
4.) SOS has “made more than a reasonable eff@dordinate the St NVRA responsibilities
postScott” as shown by the declaration of Ms. L&urio, SOS’ own NVRA coordinator, (Doc.
342-15 at 14). (Doc. 415 at 19.) Accordmdl[tlhere really is no case left.1d.; see alsdoc.

342-15 at 14-15.) With only one exception—the extent” the US seeks “to expand the
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provisions of Section 7 beyond ‘in person’ apalions”—no case and ntroversy, as required
by the Constitution’s third article, remaifis(Doc. 342 at 2see alsdoc. 342-15 at 1.)

Though he has disparaged the Amended Injon's vagueness before the Fifth Circuit,
see Scoit2016 U.S. App. LEXIS 10919, at *9-12016 WL 3345277, at *1, Schedler here
maintains that the relief soughy the US has now “been ob\adtby the changes in rules,
policies, practices, forms, trang, oversight and proceduresifectuated by SOS, (Doc. 342-15
at 16-17), as SOS has taken “tbasonable efforts to ensure state compliance required” by case
law and statute, (Doc. 415 at 1). Thaése must therefore be deemed mdxe( e.g.Doc. 342
at 2; Doc. 342-15 at 17; Doc. 415 at 5.)

Incorporating the arguments already raiseresponse to DCFS’ MTD, (Doc. 385), and
the US’ MSJ, (Docs. 346, 360), the US cotdechedler’'s consiction of the mootness
doctrine. Under well-settled law, “[a] case shibabt be declared moot as long as the parties
maintain a concrete interest in the outcome and effective relief is available to remedy the effect
of the violation.” (Doc. 388 at 4 (quotirignvtl. Conservation Org. v. City of Dallas29 F.3d
519, 527 (5th Cir. 2008)). Here, because & peesented evidendemonstrating SOS’
continued violation of the NVRA and ineffiage implementation of his own promulgated
regulations, this case has not been mooteSidofts still indeterminat? resolution. Id. at 5-9;

see alsdoc. 444 at 13.) Moreover, since the bi& also presented much proof of

41In Schedler's MTD Reply, the SOS expandsangument. There, he Baolutely and without
hesitation disavows an[y] obligation ‘to ensstatewide compliance’.” (Doc. 415 at 8.)

42 Indeed, SOS appealed the Amendedrnfion. (Doc. 415 at 17.) On June 15, 2016, the
injunction was vacated becausvis “insufficiently specific.’'Scott 2016 U.S. App. LEXIS
10919, at *2, 2016 WL 3345277, at *1. As before, #asond Fifth Circuit ruling did not delve
into the merits. However, the reversal’s Basthe vagueness of the Amded Injunction—raises
guestions about how compliant SOS could have ke#na directive that it derided as far too
ambiguous.
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noncompliance either not adjudicatedSicottor postdating the Firghjunction, the “partial
relief” ordered there cannot “moot an actiseeking additional relief.” (Doc. 388 at 9-10
(quoting 13A GIARLESA. WRIGHT ET AL., FED. PRAC. & ProC. § 3533.2 (2d ed. 19953ee also

Doc. 444 at 13.) Such relief is precisely whatow hopes to win here. (Doc. 1 at 8-9.)

D. SCHEDLER’S MSJ: NVRA'S COVERAGE AS TO REMOTE TRANSACTIONS

In his own MSJ, Schedler advances orguarent: per its text, the NVRA does not apply
to certain types of actionsdertaken by Louisiana’s raus VRAS. (Doc. 336 at kee also
Doc. 395 at 1, 11-12.) Defined mqgreecisely, the NVRA, he contend$oes not require that the
voter registration efforts it mandates in Setv occur when a VRA engages in a remote
transactions. (Doc. 336 atdee alsdoc. 395 at 1.) Instead, it “applies only to in person
transactions at agencyfioks.” (Doc. 336-5 at 45ee alsdoc. 395 at 1-2.) In his view, any
other construction of the NVRAxpands its coverage and scope in a manner contrary to the
Constitution and the laws of the United States. (Doc. 336s@e2alsdoc. 336-5 at 7; Doc. 395
at 6-9.)

In support, SOS offers up the following “evideridérst, he cites to one of Section 4’s
paragraphs. (Doc. 336-5 at 7.)relevant part, this subsectistates that “each State shall
establish procedures to registeote in elections for Federal office . . . by application in person
... at a Federal, State, or nongovernmesftale designated under section 7.” 52 U.S.C. 8
20503(a)(3). This subsection,turn, cabins the scope of Section 7 to only “in person”
transactions; thus, as “the NVRA speaks gac] unambiguous terms with respect to in person
applications at public assistance and disability services offices,Cthurt obligated to adhere to

“[such] particular, concreteerms.” (Doc. 336-5 at 8—8ge alsdoc. 395 at 12—-13.) In such
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instances, any constructioh Section 7 that ignores the liatton in Section 4 disregards the
NVRA “architecture” and thus rurefoul of two cardinal rules cdftatutory interpretation by both
producing an absurd result and disregarditagutory structure. (Doc. 336-5 at 11-48e also
Doc. 395 at 12-14.) To him, the US’ proposedstruction is inherently “anomalous,” an
impermissible attempt to employ Section 7 aséaeagetical fulcrum to construe the Act as a
whole.” (Doc. 336-5 at 1Xee alsdoc. 395 at 12-14.)

Second, Schedler places much weighttenNVRA's legislative history. Most
particularly, he stresses tlia person” phrase encoded $®ction 20503(a)(3) and the Act’'s
apparent silence as to the issue afote transactions. (Doc. 336-6 at 9-4€e alsdoc. 395 at
14-16.) No reference to telephonicamline applications appearstimat thirteen page act, and
the “in person” restriction that adorns other seimust be read into &®n 7(a)(6). “Statutes
do not change their terms,” he states. (C38& at 18.) “Congress” alone “must amend them.”
(1d.)

Third, he contends that if one looks at hilne VRAS “work in pratice,” it is clear “that
the procedures contemplate an in person, tta¢ace transaction.” (Bc. 336-5 at 13—-17.) To
ignore the weight of this evidence is to reetihe statute, a congremsal function beyond the
province of any courtSee, e.gld. at 17-18; Doc. 395 at 18-19.) Although they both failed to
appeal thescottCourt’s decision finding the NVRA to extd to remote transactions, DCFS and
DHH now endorse this positiorSée, e.g.Doc. 38 at 6, 8.)

The US counters with two points. First, itpliges the extent to which a live and ripe
controversy as to the NVRA'’s coverage over raransactions actually exists for one reason.
As Schedler has himself admitted, (Doc. 382-2)athe actual policies already governing the

VRASs require that these entities provide ‘®otegistration servicaa connection with
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gualifying transactions that oactemotely.” (Doc. 382 at Jee alsdoc. 444 at 14.) In fact,
despite the SOS’ insistence to the coytr&HH and DCFS have adopted the same such
regulations, and this general approach ip@ied in SOS’ NVRA compliance manual. (Doc.
382 at 3-4see also, e.gDoc. 420 at 1; Doc. 444 at 14.) The US emphasizes the latter, this
“long understood” construction tfie NVRA wholly consistenwith the SOS’ own online
manual, regardless of its present heditigation posture. (Doc. 382 at 4-$ee alsdoc. 444 at
14.) In other words, Schedler, not the US, is contravening history by adopting a personalized
statutory “reading,” ongreviously rejected by the agenoy administers, as his “current
litigation position.*3 (Doc. 382-1 at 2, 4ee alsdoc. 382 at 5.) In short, the VRAs must
provide voter registration servicas a matter of Louisiana lago that no “live controversy”
truly exists. (Doc. 382 at 5—-6ge alsdoc. 444 at 14.)

Second, the US strives to show that Sectioioés apply to remoteansactions, attacking
Schedler’s reading for being “inconsistenthwthe NVRA's plain t&t and contrary to
Congress’[] intent.” (Doc. 382 at 6ee alsdoc. 444 at 14.) Textually, the NVRA “establishes a
framework through which all voteegistration agencies musffer registration opportunities
both (1) upon request by individls appearing in person,” in@rdance with § 20506(a)(4), and
“(2) with ‘each’ qualifying transaction,” iaccordance with § 20506(a)(6). (Doc. 382 atdi:
alsoDoc. 444 at 14.) The latter requirement islidieal by the former, as two different courts
have ruledScott (Doc. 436, No. 2:11-cv-00926-JTM-JCW), aBdorgia State Conference of

NAACP v. KempB41 F. Supp. 2d 1320, 1329 (N.D. Ga. 2012). (Doc. 382 asgeTalsdoc.

43 In support of this argument, the US reliestiom deposition of Ms. Catherine C. McRitchie
(“McRitchie”) (“McRitchie Deposition”). (Doc382; Doc. 420 at 1-2.) Schedler’s Surreply
attempts to supplement and correct this offisideposition pursuant t&ule 30(e). (Doc. 423.)
The issue raised by this attempt are exgdan the later portias of this rulingSee infraPart
V.D.
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444 at 14.) In the course of this analysis,W&insists that Section 4 “does no more than
identify a State’generalobligation” while Sections 5, 6, and 7 set forth more detailed
requirements regarding motor-eot mail-in, and agency-basedter registration. (Doc. 382 at
8-9.) Properly understood, pursuant to the géispecific canon, Section 7 should be read as
imposing additional and more particularizedigalions on a certain subject of designated
VRAS; it expressly requires voter registration be attempted with “eadicatgn” for service.
(Doc. 382 at 11-15ee alsdoc. 444 at 14.) Quite simply, fbhg within Section 7’s language
“limits . . . [its] applicatiornto in-person transactions only.” (Doc. 382 at 10-11.) As the US
repeats, the SOS’s “narrow interpretation” o€t8m 4 should not be read to undercut Section
7's broadly inclusive languagdd( at 12—-15.)

Such an interpretation, according to the, U&s additional benefits. Most obviously, it
does not render two other statutory phrases-tk3ed’s reference to fi person” transactions
and Section 7’s use of “in addition”—ugerfluous, as one more canon forbks infraParts
IV.D, V.B. (Id. at 15-16.) Furthermore, it aligns with the NVRA'’s preeminent purpose—*to
increase voter registration and expand registration opportunites-avoids an “odd,
“obviously unintentional,” and “absurd” resulth& NVRA would not reacthose citizens “not
likely to benefit from the State motor-vel@aegistration application provisionsld(at 17-18.)

The Act was expansively written, and remote tramsastrather neatly fivithin Section 7(a)(6).

E. US’ MSJ: DEFENDANTS’ PAST AND CONTINUING VIOLATIONS OF THE
NVRA
In moving for summary judgment, the US relies on the “facts” summarized azmve,

supraPart II.C.2, that it has c@tted during this case’s dis@y to support a specific
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conclusion: as a matter of undisputed fact aedrdiaw, Defendants have failed to achieve “full
compliance with Section 7'na “to remedy its earlier pr8eott“non-compliance,” their failings
varied and documented. (Doc. 346 at Isék alsdoc. 444 at 19-56.) Briefly summarized, the
US contends there is no genudispute as to four issues.

First, despite § 20506(a)(6)(A)—(B), DCH3HH , OCDD, OBHLCD, OAAS, LGEs,
disability offices at various colleg and universities have not ammhtinue not to distribute voter
registration applications, voter declaratiomfig, and related assistance with each initial
application for their NVRA-coverkservices. (Doc. 360-1 at 18—-2R;cordDoc. 346-1 at 17—
23;see alsdoc. 444 at 19-29, 40-51.)

Second, although § 20506(a)(6)(C) requires each YRArovide to each applicant who
does not decline to register totedhe same degree of assistanda vegard to the completion of
the registration application form as is providedlHy office with regard to the completion of its
own forms, unless the applicant refuses such assistance,” two of these same entities—OAAS and
LGEs—have not done so. (Doc. 360-1 at 23-e®&¢prdDoc. 346-1 at 23—245¢ee also, e.gDoc.
444 at 2, 17-19, 37-40, 51-52.)

Third, even as 8§ 20506(a)(4)#i) mandates that “at eacWRA that entity “accept[] . .

. completed voter registration application formstfansmittal to the gpopriate State election
official” and § 20506(d) sets prea deadlines, a VRA “may nongply direct an applicant to
another state agency that accepts complettt vegistration applation forms,” thereby
“shed[ding] one of its core NVRA sponsibilities.” (Doc. 360-1 at 24—2&¢cordDoc. 346-1 at
24-25.) The US attributes this failure to threpasate agencies: DCFS, DHH, and several LGEs
supervised by DHH and its own constittidepartments. (Doc. 360-1 at 25-3a8cordDoc. 346

at 25-28see alsdoc. 444 at 29-37.) Notably, while tfisst and second failings argued by the
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US apply as to both in-person and remote traises; the third refers tfailings occurring when
an applicant appears in-gen. (Doc. 360-1 at 17, 25-26.)

Fourth, in defiance of the NVRA’stiéh section and the Fifth Circuit Bcott the SOS
“continues to disavow his authority and respoitigfito ensure stateide compliance with the
NVRA,” (Doc. 360-1 at 29accordDoc. 346-1 at 2%ee alsdoc. 444 at 54-56), as suggested
by the “facts” uncovered so fasge suprdart Part 11.C.2.a. For example, SOS “willingly
allowed DCFS and DHH to flout” his own NVRA rd@éfor more than two years because those
agencies repeatedly questioried SOS’s authority to issulee rules.” (Doc. 360-1 at 29-32;
accordDoc. 346-1 at 29-3%) To recap, based on the factsfaocollected, the US points to
multiple incontestable violations of the NVRA by Defendants before and aftSctt&Court’s
Amended Injunction.

The US makes two more legal points. Fiitsijsists that preclusn does apply to the
ScottCourt’s findings as to Defendants, but thegclusion does not bé from introducing
evidence of pré&cottnoncompliance or this Court fronorsidering additional relief appropriate
to address the Defendants’ past and pitas@ncompliance, regardless of the Amended
Injunction. (Doc. 360-1 at 33—3@ccordDoc. 346-1 at 32—3&ee alsdoc. 444 at 51-54.)
Second, the US emphasizes that the very fattDiefendants have camtied to defy the NVRA
supports its present suit’s uniguemedial request. As it explairfftjhe United States is seeking
different and more tailoredeclaratory and injunctivrelief than what th8cottcourt granted to
the private plaintiffs in that case—precisely beeaas the uncontroverted evidence in this case

shows, theScottcourt’s remedial order was not suféait to prevent Louisiana’s continued

44 Whether these regulations are fully compliaith the NVRA is disputed. (Doc. 360-1 at 29
n.;9; Doc. 346-1 at 29 n.9.)
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noncompliance with the NVRA or to remotree lingering impact of ouisiana’s longtime
noncompliance with the NVRA.” (Doc. 360-1 at 37-a8cordDoc. 346-1 at 37—-3&ee also
Doc. 444 at 6.) Three years after BattMatter began, the evidence establishes that “simply
requiring Defendants to certify generic cdiapce with the NVRA, without imposing any
mechanism for monitoring how such comptans achieved and without specifying the
particular actions that Defendants must takestoedy th[ose] violations, is insufficient.” (Doc.
360-1 at 38accordDoc. 346-1 at 38&ee alsdoc. 444 at 6.) With Cfendants’ recent history
having underscored thedffectiveness of th8cottCourt’s chosen remedy, a new one is now
appropriate. (Doc. 360-1 at 3&;cordDoc. 346-1 at 38ee alsdoc. 444 at 6.)

In general, even while repeatedly insistorgthe strict applicatn of preclusion law to
bar this suit by the US, (Doc. 398 at 138;-42; Doc. 399 at 1-2, 38—42; Doc. 400 at 10-11;
Doc. 402 at 17), and emphasizing the unfairnassiastefulness effectuatd this Court was
not to do so, (Doc. 398 at 42—-48; Doc. 39¢2t48; Doc. 400 at 11, 17), DCFS and DHH
advance five othét arguments against the US’ MSJigEj emphasizing their “substantial
compliance” with the NVRA, Defendants contehdt the NVRA requires merely a “reasonable
effort’ standard,” as “actually contemplateg Congress.” (Doc. 398 at 2—3; Doc. 399 at 2-3;
Doc. 402 at 5, 18.) For support, as they haveedmiore, Defendants badlirect this Court’s
attention to the NVRA's legislaterhistory and, without citing ta specific section, claim that
this touchstone is “the only standard set fanihthe face of the statute.” (Doc. 398 at 7; Doc. 399

at 7; Doc. 402 at 2-3, 5-6, 18.Full compliance, DCFS adds, is “simply not practical.” (Doc.

45 For example, in its reply, LA echoes its first and second dispositive motion, casting itself as an
unnecessary and hence improper party. (Doca4@8-10.) The arguments summarized in this
and next paragraphs do not appelaewhere in the Parties’ papers.

46 DCFS’ Opposition to US’ MSJ contains subsi@rsections identical to those included in
DHH'’s First Opposition to US’ MSJCompareDoc. 398 at 2—-4yith Doc. 402 at 2—4.)
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402 at 6.) In fact, “[t]he [GJvernment alleges NVRA violations even though some of the
allegedly defective practices awet even required by the Act.” @@. 398 at 3; Doc. 399 at 3.)

Second, Defendants contest every “fact” aide by and relied upon by the Plaintiff in
the US’ MSJ. (Doc. 398 at 4; Doc. 399 at 4.) Bgfendants’ reckoning, theturrent efforts “far
exceed the ‘reasonable effort’ standard imposed” by the NVRA; only “discrete and isolated
events” in contravention of the NVRA can &gpported. (Doc. 402 at 5-6, 12; Doc. 398 at 7;
Doc. 399 at 7.) Third, Defendants maintain thatrteeery past effort has already been “litigated
to final judgment irScott” (Doc. 398 at 9; Doc. 399 &), a position that they promptly
undermine, (Doc. 398 at 10-12; Doc. 399 at 1041 }ill, “all such programs achieved
certified substantial compliance with the NXRh 2013.” (Doc. 398 at 9; Doc. 399 at$ke also
Doc. 400 at 10-11; Doc. 402 at 11.)

Throughout their papers, Defemds rest on their assertadhievement ofsubstantial
compliance” by those VRASs involved—and those not involvedSadatt (Doc. 398 at 10-21,
26-29; Doc. 399 at 10-21, 26—29; Doc. 400 at 10Bbt; 402 at 5-6, 10-12.) In this vien, the
absence of any formal complaint by an appligamépeatedly stressed. (Doc. 398 at 26; Doc.
399 at 26; Doc. 402 at 15.) Any more burdans duties mined from the NVRA by the US, in
turn, are simply unsupported by the Act’s pl&xt. (Doc. 398 at 18—-25; Doc. 399 at 18-25;
Doc. 402 at 6-15.)

Fourth, DHH first denies its responsibilityrfthe LGESs’ alleged wilations of the NVRA
and then labels the US’ allegations as to tlvesations be wholly “unsubstantiated.” (Doc. 398
at 29-38; Doc. 399 at 29-38.) Finally, returniadheir preclusion arguments, Defendants

contend that the “law dictates denial of thgd@rnment’s proposition that this Honorable Court

47 See suprdeart 11.C.
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revisit the Defendants’ past vailons in order to fashion amedy in this case.” (Doc. 398 at
49-53; Doc. 399 at 49-53; Doc. 400 at 9-11.) litde evidence of unwillingness to comply, in
their view, exists to justify the kind of extews monitoring that the US now demands. (Doc. 398
at 49-53; Doc. 399 at 49-53; Doc. 400 at 1lithwheir final motion in opposition, Defendants
reiterate these points, concludiriihere is no occasion in this case for the requested intrusion

into the [state] government’s sovereignty.” (Doc. 402 at 18.)

IV. APPLICABLE STANDARDS

A.  RULE 12(b)

Rule 12(b)(1) requires a federal court to dissran action over which it “lack[s] subject
matter jurisdiction.” ED. R.Civ. P. 12(b)(1). The lack of sh constitutionally required
jurisdiction may be found in amyne of “three separate bases’ {fie complaint alone; (2) the
complaint supplemented by undisputed factsevigd in the recordyr (3) the complaint
supplemented by undisputed facts plugarts resolution of disputed factBarrera-

Montenegro v. United Stateg4 F.3d 657, 659 (5th Cir. 1996) (quotiMgluntary Purchasing
Grps., Inc. v. Reilly889 F.2d 1380, 1384 (5th Cir. 198%9cord, e.g.Jasper v. FEMA414 F.
App’x 649, 651 (5th Cir. 2011). Nonetheless, a couayy consider “outside matter” attached to a
motion to dismiss “if the material is pertindn the question of th[d]istrict [c]ourt’s

jurisdiction since it is avays the obligation of a federal cototdetermine if it has jurisdiction.”
Alabama ex rel. Baxley v. Woqdy’3 F.2d 10, 12 (5th Cir. 1973s such, “[u]nlike a 12(b)(6)
motion, the district court is empowered to cossithatters outside the Complaint and matters of
fact that may be in disputetfiggins v. Tex. Dep’t of Health Sery801 F. Supp. 2d 541, 547

(W.D. Tex. 2011), and a “trial court is free toigle the evidence and ssfy itself as to the
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existence of its power to hear the caddDPhysicians & Assocs., ¢nv. State Bd. of InS957
F.2d 178, 181 (5th Cir. 1992) (internal citations omittedg also Vantage Trailers, Inc. v. Beall
Corp., 567 F.3d 745, 748 (5th Cir. 2009).

“The burden of proof for a Rule 12(b)(1) ttam to dismiss is on the party asserting
jurisdiction.” Ramming v. United State?81 F.3d 158, 161 (5th Cir. 200&gcord Thomson v.
Gaskill, 315 U.S. 442, 446, 62 S. Ct. 673, 675, 86 L. Ed. 951, 955 (1&4Prdilla-Mangual v.
Pavia Hosp.p16 F.3d 29, 34 (1st Cir. 2008). Yet, disteoiurts are expected to treat Rule
12(b)(1) motions to dismiss where jurisdiction iteiwined with the merits as challenges to the
latter.Williamson 645 F.2d at 415ccord, e.g.Stem v. Gome813 F.3d 205, 210 (5th Cir.
2016);Lawrence v. Dunba19 F.2d 1525, 1530 (11th Cir. 1990).

Rule 12(b)(6) permits dismissal for “failute state a claim upon which relief can be
granted.FeDp. R.Civ. P. 12(b)(6). The analysis mandatedRle 12(b)(6) analysis incorporates
the pleading standard articulatedBell Atlantic Corp. v. TwomblyTo pass muster under Rule
12(b)(6), [a] complaint must have containedegh facts to state a claim to relief that is
plausible on its face Reece v. U.S. Bank Nat'l Ass#62 F.3d 422, 424 (5th Cir. 2014) (quoting
Bell Atl. Corp. v. Twomb|y550 U.S. 544, 547, 127 S. Ct. 1955, 1974, 167 L. Ed. 2d 929, 949
(2007)). In the course of this determiwati a court “must” still “onsider the [factual]
allegations in the plaintiff's complaint as truaVilliamson v. Tucker645 F.2d 404, 412 (5th
Cir. 1981);accord, e.g.S.R.P. v. United State876 F.3d 329, 344 (3d Cir. 2012). A claim
possesses the requisite facial plausibility when a plaintiff plieatisal content that allows the
court to draw the reasonable inference thatdéfendant is liable for the misconduct alleged.

Ashcroft v. Igbal556 U.S. 662, 678, 129 S. Ct. 1937, 1949, 173 L. Ed. 2d 868, 884 (2009).
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In the Fifth Circuit, “[g]enerally aes judicatacontention cannot be brought in a motion
to dismiss; it must be pleadl@s an affirmative defensel’est Masters Educ. Servs., Inc. v.
Singh 428 F.3d 559, 570 n. 2 (5th Cir. 2008g alsdNorris v. Hearst Trust500 F.3d 454, 461
n. 9 (5th Cir. 2007). The Fifth @iuit has further noted thatr{es judicatas an affirmative
defense that should not be raised as partl@(h)(6) motion, but should stead be addressed at
summary judgment or at trialAm. Realty Trust, Inc. ¥amilton Lane Advisors, Inc115 F.
App’x 662, 664 n.1 (5th Cir. 2004) (citifdoch v. E. Baton Rouge Parish Sch.,Bdl8 F.2d
594, 596 n. 3 (5th Cir. 1977) (“Generallyparty cannot base a 12(b)(6) motion on res
judicata.”). Nevertheless, “[@missal under Rule 12(b)(6) oes judicatagrounds is appropriate
when the elements oés judicataare apparent on the face of the pleadinywiry v. Gen.
Servs. Admin553 F. App’x 362, 364 (5th Cir. 2014) (citikgn. Reinsurance Co. v. Mortg.

Corp. of Tex.20 F.3d 1362, 1366 (5th Cir. 1994)).

B.  RULE 12(c)

Pursuant to Rule 12(c), “[a]fter the pleaglnare closed—but early enough not to delay
trial—a party may move for judgment on the pleadingsB.R.Civ. P. 12(c);Lillian B. v.
Gwinnett Cnty. Sch. Dist631 F. App’x 851, 852 (11th Cir. 2015). As required for purposes of
Rule 12(b)(6), a court may not consider awjdence outside the pleadings in weighing the
merits of a Rule 12(c) motioHiller v. HSBC Fin. Corp.589 F. App’x 320, 322 (6th Cir. 2015).
In addition, it must “construe the mplaint in the light most favorédto the plaintiff, accept all
of the complaint’s factual allegations as traed determine wheth#re plaintiff undoubtedly
can prove no set of facts in support of¢élam that would entitle him to reliefMoven v.

Walgreen Cq.751 F.3d 778, 783 (6th Cir. 2014) (citidgegler v. IBP Hog Mkt., Inc249 F.3d
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509, 512 (6th Cir. 2001)}ee also Cleveland v. Caplaw Enter18 F.3d 518, 521 (2d Cir.
2006) (“The standard for addresgia Rule 12(c) motion for judgent on the pleadings is the
same as that for a Rule 12(b)(6) motion to désnfior failure to state a claim.”). Rule 12(c)
provides “a means of disposing of cases whera judgment on the merits can be achieved by
focusing on the content of the competing pleadingsrez v. Wells Fargo N.A774 F.3d 1329,

1336 (11th Cir. 2014) (emphasis omitted).

C. RULE 56

Per Rule 56(a), summary judgment is appiadprif the movant shows there is no
genuine dispute as to any matefadt and the movant is entitled to judgment as a matter of
law.” FED. R.Civ. P. 56(a)Wilson v. Tregre787 F.3d 322, 325 (5th Cir. 2015) (quoting Rule
56(a)). A dispute is “genuine” dong as “the evidence is suclatta reasonableny could return
a verdict for the nonmoving party”; a fact is “mat€ritit “might affect the outcome of the suit
under the governing lawAnderson v. Liberty Lobby, Inel77 U.S. 242, 248, 106 S. Ct. 2505,
2510, 91 L. Ed. 2d 202 (1986&¢e also Ray v. United Parcel SeB87 F. App’x 182, 186 (5th
Cir. 2014). A court construes alldis and evidence in the light stdavorable to the nonmovant.
Haverda v. Hays Cnty723 F.3d 586, 591 (5th Cir. 2013).rsponse to another’s motion, the
nonmovant cannot rely on “[c]onclusional allegation and detaiés;wdation, . . . unsubstantiated
assertions, and legalistic argumentatioiG Ins. Co. v. Sedgwick James of Wa2gi6 F.3d
754, 759 (5th Cir. 2002).

Still, “[w]hen both partis have submitted evidenoécontradictory facts,Boudreaux v.
Swift Transp. Co., Inc402 F.3d 536, 540 (5th Cir. 2005), a court is bound to “draw all

reasonable inferences invta of the nonmoving partyReeves v. Sanderson Plumping Prods.
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530 U.S. 133, 150, 120 S. Ct. 2097, 2110, 147 L. Ed. 2d 105, 122 (866Q)tso Andersod77
U.S. at 248 (emphasizing the irrelevance ofrijgproof or evidentiary requirements imposed by
the substantive law,” materiality “not a criteni for evaluating the evehtiary underpinnings of
[factual disputes]”). It thus cannot “make citatity determinations or weigh the evidence.”
Reeves530 U.S. at 150. This command—that ardistourt “eschew making credibility
determination or weighing the evidenc€3alhoun v. Johnsqr632 F.3d 1259, 1261 (D.C. Cir.
2011) (citingLathram v. Snon336 F.3d 1085, 1088 (D.C. Cir. 2003gcord, e.g.Flythe v.
Dist. of Columbia791 F.3d 13, 22 (D.C. Cir. 2015)—applies so long as the record retains
patches of reasonable ambiguity thatédhaot been artificially manufacture8See, e.g.Tolan v.
Cotton 134 S. Ct. 1861, 1866, 188 L. Ed. 2d 895 (2014) ¢paam) (“[Clourts may not resolve
genuine disputes of fact in favorthie party seeking summary judgment.”).

So constrained, by Rule 56, this Court migste credence to thevidence favoring the
nonmovant as well as thatidence supporting the moving pathat is uncontradicted and
unimpeached, at least to the extent that thigieeee comes from disinterested witnesses.” 9A
WRIGHT, supra,§ 2529. To wit, although thiSourt “should review the record as a whole, it
must disregard all evidence favorable to thaevimg party that the juris not required to
believe.”Reeves530 U.S. at 15kited in Havera723 F.3d at 591. Within the narrow domain
of Rule 56, summary judgment is hence inappro@iid) if there are legitimate, not superficial
or frivolous, factual disputes that may afféoe outcome of the case under the applicable

substantive lawsee Andersqm77 U.S. at 248, and (2) smtpas the nonmovant does not

exclusively rely on “some metaphysical doubt agveomaterial facts,” “conclusory allegations,
“unsubstantiated assertions,” or “a scintilla of evidentdtle v. Liquid Air Corp, 37 F.3d

1069, 1075 (5th Cir. 1994) (quotiMgatsushita475 U.S. at 584;ujan, 497 U.S. at 871-73, and
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Hopper v. Frank16 F.3d 92 (5th Cir. 1994)). Questionsstdtutory construabn is particularly
well-suited for resolution by summary judgmesee, e.g Asher v. Am. Home Mortg. Servicing,
Inc. (In re Asher) 488 B.R. 58, 64 (Bankr. E.D.N.Y. 2018)eublein, Inc. v. United State396
F.2d 1455, 1461 (2d Cir. 1993) (citi@klahoma ex rel. Dep’t of Human Servs. v. Weinberger
741 F.2d 290, 291 (10th Cir. 1933Stissi v. Interstate & Ocean Transport Co65 F.2d 370,
374 (2d Cir. 1985); WLIAM W. SCHWARTZER ET AL, FEDERAL JUDICIAL CENTER, THE

ANALYSIS AND DECISION OFSUMMARY JUDGMENT MOTIONS 15 (1991).

D. OVERVIEW: PERTINENT PRINCIPLES OF STATUTORY INTERPRETATION
Statutory interpretation begimgth the enacted text, and auctis review must terminate

if that language is lib plain and unambiguouB.g, Roberts v. Sea-Land Servs32 S. Ct.

1350, 1356, 182 L. Ed. 2d 341, 354 (2012) (quoRodinson v. Shell Oil Co519 U. S. 337,

340, 117 S. Ct. 843, 846, 136 L. Ed. 2d 808, 813 (199y}y v. Douglas280 F.3d 116, 122

(2d Cir. 2001) (quotingullivan v. Cnty. of Suffqld74 F.3d 282, 285 (2d Cir. 1999%grt.

denied 536 U.S. 906, 122 S. Ct. 2361, 153 L. Edl.182 (2002). Indeed, though the result may

be harsh or impractical, the iten text must be applie@ee, e.gLamie v. U.S. Tr.540 U.S.

526, 538, 124 S. Ct. 1023, 1032, 157 L. Ed. 2d 1024, 1036 (2004) (“Our unwillingness to soften

the import of Congress’ chosen words even ifogéeve the words lead to a harsh outcome is

longstanding.”)Cent. Trust Co. v. Official Creditors’ Comm. of Geiger Enters., #te4 U.S.

354, 360, 102 S. Ct. 695, 698, 70 L. Ed. 2d 542, 548 (1982) (per curiam) (“While the Court of

Appeals may have reached a practical resulta#t a result inconsistewith the unambiguous

language used by CongressEywards v. Valero Refining-Meraux, LLSo. 3:14-00772-JWD-

EWD, 2016 U.S. Dist. LEXIS 9898, at *15 n.916 WL 355080, at *5 n.9 (M.D. La. Jan. 28,
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2016) (“Indeed, laws can often halward consequences, . . . but the words must control absent
certain . . . exceptions.”).

In ascertaining a statute’s degree of ambigaitplainness, an intempter must attend to
“the language itself, the specific context in whtbat language is used, and the broader context
of the statute as a wholéRobinson519 U.S. at 341gccord FCC v. AT&T, Ing562 U.S. 397,
407,131 S. Ct. 1177, 1184, 179 L. Ed. 2d 132, 141 (2011). In the most mundane instances of
statutory construction, it is caxt that often proves criticaf. Towne v. Eisne245 U.S. 418,
425, 38 S. Ct. 158, 159, 62 L. Ed. 372, 375 (1918)rftés| J.) (“A word is not a crystal,
transparent and unchanged, ithe skin of a living thought and may vary greatly in color and
content according to the circumstances and the th which it is used.”). The reason has oft
been noted. As language‘isherently contextual, Moskal v. United State498 U.S. 103, 108,
111 S. Ct. 461,465, 112 L. Ed. 2d 449, 458 (1990), the ambiguity generated by a term’s multiple
ordinary connotations can oftentimesdissipated—and a statute found to be both gdauh
unambiguous—if it can be deterraththat “only one of the[s@lermissible meanings produces a
substantive effect that is contjide with the rest of the lawSav. Ass’n v. Timbers of Inwood
Forest Assocs., Ltd484 U.S. 365, 371, 108 S. Ct. 626, 630, 98 L. Ed. 2d 740, 748 (1988),
quoted in AT&T Mobility LLC v. Concepcipb63 U.S. 333, 354, 131 S. Ct. 1740, 1754, 179 L.
Ed. 2d 742, 760 (2011%ccord FCG 562 U.S. at 40Mlken v. Holder556 U.S. 418, 426, 129 S.
Ct. 1749, 1756, 173 L. Ed. 2d 550, 561 (2009). For this reason, “[ijn expounding a statute, . . .
[courts] must not be guided by a single seoéeor member of a sarice, but look to the
provisions of the whole law, and to its policbdlortex v. Richardsqrl9 F.3d 1371, 1375 (11th
Cir. 1994) (quotingOffshore Logistics v. Tallentird77 U.S. 207, 222, 106 S. Ct. 2485, 2494,

91 L. Ed. 2d 174, 189 (1986p¢ccord Hickman v. Texas (In re Hickma2§0 F.3d 400, 403
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(5th Cir. 2001) (quotindlelly v. Robinsop479 U.S. 36, 43, 107 S. Ct. 353, 357-58, 93 L. Ed. 2d
216, 225 (1986)).

For decades, numerous linguistic, semantid, syntactic canons have been utilized in
this exerciseSee generallANTONIN SCALIA & BRYAN A. GARNER, READING LAW: THE
INTERPRETATION OFLEGAL TEXTS (2012). Even if a statuteas been found both plain and
unambiguous by means of such analysis, courtsrejagt that meaning’s application if: (1) an
absurdity would result; (2) clear and incontrol®et evidence of contrary legislative intent
exists; (3) an “obvious clerical or typographiealor[]” is to blamepr (4) a constitutional
conflict would ariseSee, e.gClark v. Martinez543 U.S. 371, 381-82, 125 S. Ct. 716, 724-25,
160 L. Ed. 2d 734, 747 (2003);S. Nat'l| Bank v. Indep. Ins. Agents of ABQ8 U.S. 439, 462,
113 S. Ct. 2173, 2186, 124 L. Ed. 2d 402, 422 (19Ra@%sello v. United State464 U.S. 16, 20,
104 S. Ct. 296, 299, 78 L. Ed. 2d 17, 22 (1983)algamated Transit Union Local 130%FL-

CIO v. Laidlaw Transit Servs., Inei48 F.3d 1092, 1097 (9th Cir. 2006) (Bybee, J., dissenting);
United States v. DBB, Incl80 F.3d 1277, 1281 (11th Cir. 1999). In this jurisprudence, absurdity
is narrowly understood, and “odd” things, thgroducts of stray oissions or careless

additions, are not necessarily “absurgxXxon Mobil Corp. v. Allapattah Servs., Ing45 U.S.

546, 565, 125 S. Ct. 2611, 2624, 162 L. Ed. 2d 502, 525 (2885}also Durr v. Shinseld38

F.3d 1342, 1349 (11th Cir. 2011) (holding canon applécahly in “rare situations where the

plain language of a statutat, least where read isolation, yields a resuthat is both absurd and
completely at odds with the entire statutoontext in which the laguage is found”). “The

oddity or anomaly of certain consequences” nimag tmilitate against a certain construction, “but

it is no basis for disregarding or changing the textALl$n & GARNER, supra at 237, especially

in light of the courts’ “unwillingness to softenetimport of Congress’ chosen words even if we
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believe the words lead to a harsh outcorheshie 540 U.S. at 538&;f. Bd. of Trs. of IBT Local
863 Pension Fund v. C&S Wholesale Gs, Inc., Woodbridge Logistics LLE F. Supp. 3d
707, 720 (D.N.J. 2014)Just because the application of. bright line rules sometimes leads to
harsh outcomes does not mean that courtsdeaite from them whenever doing so seems
fair.”). In all other cases, the foregoing textual and contextwadalysis discloses one certain
meaning and the statutory scheme is neithehi@@nt nor inconsistent, the statute’s import is
plain and unambiguous and hence dispositivecandlusive, the court’s sole function “to
enforce it according to its termd$?lanned Parenthood Gulf Coast, Inc. v. Kliehd#1 F. Supp.

3d 604, 641 (M.D. La. 2015).

V. DISCUSSION

A. THRESHOLD QUESTIONS: RES JUDICATA, IMMUNITY, AND MOOTNESS

Before considering the motions for summpamggment filed by Schedler and the US, this
Court must determine whetherdle separate doctrineghe principles opreclusion and of
mootness and the extent, if any, of LA@nstitutional immunity—ompel the Complaint’s
dismissal. In this analysis, Rule 12 goveri$ed, e.g.Doc 340-42, 345.) Accordingly, this
Court must grant a presumption of trutreteery factual allegation made by the US, the
nonmovant, and must confine itself to the pleadmgany documents incorporated by reference.
See supr#art IV.A-B;see also, e.gChambers v. Time Warner, In€82 F.3d 147, 153 (2d
Cir. 2002). Relying on no otherielence, this Court does ndiaose to convert the relevant
Dispositive Motions into motions for sumnygudgment, even though some of the same

essential points reappear infBedants’ miscellaneous filings.
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Defendants’ position is straightward. In their view, theiftsubstantial compliance” with
the NVRA inScotts aftermath moots the US’ current suit,itais partly predicated on their pre-
Scottmisdeeds.gee, e.g.Doc. 340-1 at 1-4; Doc. 407 at 1.) Similarly, asSkettMatter
involved the same issues and was litigated binpffs aligned with the US, claim and issue
preclusion foreclose the contiance of this litigationSee, e.g.(Doc. 340-1 at 4see alsdoc.
185 at 13-15; Doc. 407 at 14-15.) LA alone, in turn, insists on its immunity from suit under the
NVRA, pointing to both the Eleanth Amendment and the allegaosence of explicit statutory
authority for such suitSeeDoc. 341.) If preclusion does inelé apply, dismissal of some
discrete issues should likely follow, and if LAg®sition is not legally mistaken, its dismissal as
a party would be mandatory. However, as shbelow, preclusion cannot foreclose this action
in its entirety, and neither the Eleventh Amdenent nor the NVRA absolve LA of liability for

this law’s violation.
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1. Preclusion as to the U8
a. Introduction: Control and Virtual Representation

As used by the Parties here, (D840-1 at 3), and as widely acceptesgk judicatacan
refer to two separate preclusioncthines: claim and issue preclusitiSee, e.gTest Masters
Educ. Servs., Inc. v. Sing#28 F.3d 559, 571 (5th Cir. 200Relly-Hansen v. Kelly-Hansen
941 P.2d 1108, 1111-12 (Wash. Ct. App. 1997). Acngrtb binding federal common lasge
Semtek Int’l Inc. v. Lockheed Martin Corp31 U.S. 497, 507, 121 S. Ct. 1021, 1027, 149 L. Ed.

2d 32, 42 (2001), claim preclusion serves to preclitigation of a later @dim if four elements

48 The preclusive effect of tigcottCourt’s findings as to athe Defendants is not open to
reasonable question. Though DHH now avers otherwise, (Doc. 399 at 4its-d6jlier motions
pled the elements for preclusion and insigtexy applied to the Dendants and the USSée,

e.g, Doc. 185 at 7). Moreover, unlike the US, Defendants, with the one exception of LA,
were parties to the prior action. As sucle tloctrine of “non-mutuadffensive collateral
estoppel” of issues of law and questions of fact, defined as “wipdaintiff seeks to foreclose a
defendant from relitigating an issue the deferideas previously litigted unsuccessfully in
another action against the same or a differertyjaloes apply on its own terms. But, while no
private person may employ this formextoppel against the United Statee United States v.
Mendoza464 U.S. 159 n.4, 162, 104 S. Ct. 568, 573 n.4, 78 L. Ed. 2d 379, 386 n.4 §E884);
also, e.g.Sun Towers, Inc. v. Heckl|ef25 F.2d 315, 323 n.8 (5th Cir. 198K gnter v. Comm’y
590 F.3d 410, 420 (7th Cir. 2009)nited States v. Maybushét35 F.2d 366, 370 (9th Cir.
1984);U.S. Dep't of Justice v. HudsoNo. 1:06-CV-763 (FJS), 2009 U.S. Dist. LEXIS 130261,
at*11, 2009 WL 7172812, at \.D.N.Y. July 8, 2009)Baptist Mem. Hosp. Sys. v. Shalala
No. H-97-1764, 1998 U.S. Dist. LEXIS 23530, at *31-32 (S.D. Tex. May 28, 1998), a few
courts have granted stajevernmental entities the benefit of this prohibitisee, e.gBenjamin

v. Coughlin 708 F. Supp. 570, 573 (S.D.N.Y. 1989grcules Carriers, Incv. Claimant State of
Florida, Dep’t of Transp.768 F.2d 1558, 1580 (11th Cir. 1985). Still, no binding precedent
compels such a result, ahkendozaand its progeny overwhelmingly focus upon the federal
government. Perhaps more significantly, DHH andS@ave repeatedly conceded their failure
to comply with the NVRA prior to the initiation of ti&cottlitigation, as outlined in the First and
Amended Injunctions. As such, the defendantSdattare now estopped from denying the truth
of these admissions. Regardless, as former parties 8cttiMatter who chose not to appeal,
this doctrine offers no succor to either DCF®éIH. As for LA and SOS, for the reasons stated
in this Part and in this footnotpreclusion must apply against them.

49 Rather frequently, courts use the phrass judicatd to refer solely to claim preclusion, and
“collateral estoppel” toefer to issue preclusioBee, e.g.Taylor v. Sturge|l553 U.S. 880, 892
n.5, 128 S. Ct. 2161, 2170 n.5, 171 L. Ed. 2d 155, 167 n.5 (2B@BJps v. Gonzalez-Rosario
630 F.3d 7, 11 n.5 (1st Cir. 2010).
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are met: “(1) the parties are identical or itvipy; (2) the judgment in the prior action was
rendered by a court of competgurisdiction; (3) the prioaction was concluded by a final
judgment on the merits; and (4) the same claiwaoise of action was involved in both action,”
Comer v. Murphy Oil USA718 F.3d 460, 467 (5th Cir. 2013 cordStevens v. Bank of Am.,
N.A, 587 F. App’x 130, 132—-33 (5th Cir. 2014). Maienply, this “relevant aspect of res
judicata . . . prohibits successilitigation of the very same claim by the same partdhbdle
Woman'’s Health v. Hellersted¥lo. 15-274, 2016 U.S. LEXIS 4063, at *24-25, 2016 WL
3461560, at *11 (June 27, 2016) (internal quotation marks omitted) (BiemgHampshire v.
Maing 532 U.S. 742, 748, 121 S. Ct. 1808, 1814, 149 L. Ed. 2d 968, 976-77 (P083)e
preclusion applies when the following three eletaeme met: “(1) the issue at stake must be
identical to the one involved in the prior action), {{2e issue must haveén actually litigated in
the prior action; and (3he determination of the issue in hor action must have been a part
of the judgment in tht earlier action.'Southmark Corp. v. Coopers & Lybrand (In re Southmark
Corp.), 163 F.3d 925, 932 (5th Cir. 1999).

Regardless of the form of preclusion apalile, an effective congruence of interest
between a former litigant and the present party is requieel. e.g.Taylor, 553 U.S. at 893-96;
Stephens v. JessufO3 F.3d 941, 944-45 (8th Cir. 2019)nich v. Vorwald 664 F.3d 206, 216
(7th Cir. 2011). The reason for this requiremerdlear, as “a person who was not a party to a
suit generally has not had a fulicafair opportunity to litigate thelaims and issues settled in

that suit.”Taylor, 553 U.S. at 892-93 (internal quotation marks omittedyallor v. Sturgellat

°0“The doctrine of res judicata has never beepitisly or colorfully expressed as it was during
the Civil War by a highly unlikely source. GeakNathan Bedford Forrest, the semi-literate
cavalry genius of the Confederacy, aftercewefusing a soldier's request for a furlough,
scribbled on the back of the forrhtold you twicest Godamnit know.'Gregory v. Chehi843
F.2d 111, 112 (3d Cir. 1988). Needless to say, hestoconfirmation for this legend is lacking.
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least six relationships werecagnized as creating the reqtadink by the Supreme Could. at
893-96. Here, Defendants rely on only two, insisting the US either controll&dd¢kt®laintiffs
or was “adequately represedtdy these private partiés.

For two reasons, this Courtro#ot preclude the US from tgigating those factual and
legal allegations not definitively adjudicated by 8mottcourt and Defendants’ allegedly

ongoing noncompliance with the NVRA.

b. Insufficient Evidence of Control

First and foremost, despite the US’ obvious interest irsttwetlitigation, its involvement
was simply too minimal for this Court to conclude that it “assume[d] control over [that]
litigation.” Montana v. United State440 U.S. 147, 154, 99 S. Ct. 970, 974, 59 L. Ed. 2d 210,
218 (1979)accord, e.g.Donley v. Hudson’s Salvage, LLNo. 10-3223, 2011 U.S. Dist.
LEXIS 136908, at *38-39, 2011 WL 5930473, at {&4D. La. Nov. 29, 2011). “To have
control of litigation reqgires that a person have effective choice as to the legal theories and
proofs to be advanced in behaffthe party to the action . . .{d] must also have control over
the opportunity tmbtain review.’Freeman v. Lester Coggins Trucking In¢71 F.2d 860, 864
n.3 (5th Cir. 1985). A “typical example[]” occunghen the nonparty is but the party’s alter ego.
Dudley v. Smith504 F.2d 979, 982 (5th Cir. 1974jted in Freeman771 F.2d at 864ee also

Robin Singh Educ. Servs. Inc. v. Excel Test Prep2idd. F. App’x 399, 400 n.1 (5th Cir. 2008).

°1 These theories are not necessarily distideiza v. General Battery Cor®08 F.2d 1262,
1267 (5th Cir. 1990) (“Courts have tendedreat authorized representation, class
representation, associational representatiod vartual representation as synonymous with
adequate representation for redigata purposes.”). As this sextishows, in fact, they often
intermingle in application.
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Beyond this oft-cited example, due to thigh standard, only a handful of other
examples can be found in the case law. In one famed ddsatana v. UniteStates—the
requisite control by the gowement was indeed fountlontang 440 U.S. at 155. That finding,
however, came only after the United States stipulttatit (1) had required the first lawsuit to
be filed, (2) reviewed ahapproved the complaint, (3) paicktplaintiff's attorneys’ fees and
costs, (4) directed the appeal from the stat&idt court to the Mom@tna Supreme Court, (5)
appeared and submitted a brief as amicus in the Montana Supreme Court, (6) directed the filing
of a notice of appeal to the Supreme Caoamtj (7) effectuated Kiewit's abandonment of that
appeal on advice of the Solicitor Geneldl.As these and other examples show, decisive
evidence of domination over a pdststrategy, presentation, andpedural maneuvers must be
provided by the party demamdj preclusion’s applicatiorsee, e.gDonley, 2011 U.S. Dist.
LEXIS 136908, at *26, 2011 WL 5930473, at ¥9; United States v. Bhati&45 F.3d 757, 759—
60 (9th Cir. 2008) (“[A] court must evaluate ather the relationship beeen the nonparty and a
party was such that the nonparty hadghmepractical opportunity toantrol the course of the
proceedings.” (emphasis added) (internal quotation marks omitted)).

Here, no such overwhelming evidence of the domination requirétbbyanaand its
progeny appears in either case’sldeic That the US filed a sirglktatement of interest and a
single amicus brief and presented a five-minute argument before the Fifth Circuit does not show
that it so tightly manged and supervised tiseottPlaintiffs’ litigation. Yet, no more than these
few facts have been shown. (Doc. 185 at 9s&@;alsdoc. 340-1 at 4.) Nor does the unproven
allegation that a U&ttorney observed tH&cottproceedings and conferred with counsel for the
ScottPlaintiffs throughout tri (Doc. 185 at 10 n.3&ee alsdoc. 340-1 at 4), demonstrate that

the US dictated these private persons’ gveove or framed their every argumebee, e.q.
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United States v. Davi®06 F.2d 829, 833 (2d Cir. 1990). UnlikeMiontang the US did not
“require” that the first lawsuit be filed; it digbt “review and approve” thcomplaint; it did not
pay attorneys’ costs and fees; it did not “direct” $uettPlaintiffs’ appeal to the Fifth Circuit or
“direct” the filing of a notice of appeal todlSupreme Court; and it did not “effectuate [the]
abandonment” of any such appédbntang 440 U.S. at 155. IMontang the US stipulated to
these pivotal facts; neither here nor beforeSbettCourt, has it done so.

True, the US’ actions do indicate its interest inSleettMatter and even its hopes for the
success of these private actors. However f#ilis to prove that th US possessed “effective
choice as to the legal theories and proofs tadhv@nced in behalf dhe party to the action.”
Freeman 771 F.2d at 864 n.3ge also Algie v. RCA Global Comma91 F. Supp. 839, 852
(S.D.N.Y. 1994) (“[A] purported aatrolling non-party must, at leade able to decide what
legal theories and evidence should be advanc#wkifirst action and whether an appeal should
be taken from an adverse decision.”). Rattlerse facts are cumulatively too minor to support
preclusion’s application, as nunoeis authorities have recogniz&ke, e.gNat’l Fuel Gas
Distrib. Corp. v. TGX Corp.950 F.2d 829, 839 (2d Cir. 199participation as amicus
insufficient to demonstrate control under New York lava; Hosp. Ass’n v. Balile830 F.2d
1308, 1313 (4th Cir. 1987) (observing that a notyp&“substantial inteest in establishing
favorable precedent under the doctrine of stare decisis cannot preclude the nonparty from later
relitigating issues determined in the prior saitid adding that “a nonparty is not deemed to have
control over litigation simply because he procussesses or evidencerfa party to the suit”
(internal quotation marks omitted) ERTATEMENT (SECOND) OF JUDGMENTS § 39 cmt. ¢ (1983)
(“It is not sufficient . . . [to ppve control] that the person meragntributed funds or advice in

support of the party, suppliedunsel to the party, or apgred as amicus curia.”).
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In fact, in the decades sinbtontang the Fifth Circuit has not bucked this pattern nor
strayed from such a narrow construction. Thugranumerating three examples of “necessary”
control—"the president and sole shareholdgrarent corporationwhich controls its
“subsidiary,” and “an indemnitor defend[ing] antion against an indemnitee”—the Fifth Circuit
once warned: “[L]esser measgrof participation witout control do not suffice Benson &

Ford, Inc. v. Wanda Petroleum G833 F.2d 1172, 1174 (5th Cir. 1987). It then proceeded to

add the following as insufficient:

Thus it is not enough [that] the nonpartypplied an attorney or is represented by
the same law firm; helped to finance theghtion; appeared as an amicus curiae;
testified as a witness; ganipated in consolidated etrial proceedings; undertook
some limited presentations to the courtptirerwise participateith a limited way.

Id.; accord, e.g.Hinsley v. Boudloche (In re HinsleyWo. 97-20967, 1998 U.S. App. LEXIS
39954, at *26, 1998 WL 414302, at *9 (5th Cir. July 15, 1998).

Viewed in toto, the facts indicate nothing méman the US’ bare interest, the evidence of
supposed control presented by Defendants digedwby the Fifth Circuit in its distinct
precedents, includinBenson & Ford, Inc. v. Wanda Petrole@ompany. 833 F.2d at 1172ke
also, e.g.Royal Ins. Co. of Am. v. Quinn-L Capital Cqrp60 F.2d 1286, 1297 (5th Cir. 1992)
(requiring “an express or implied legal relatibisbetween the party and the nonparty "in which
[the] party to the first suit [iSs] accountable[tbe] non-party who files a subsequent suit raising
identical issues” (alteration in original) (internal quotation marks omitted)). With Defendants
having failed to satisfy their heavy burden oframstrating clear domitian as long defined by
multiple courtssee, e.g.Terrell v. De Conna877 F.2d 1267, 1271 (5th Cir. 1989pn Jon’s
Inc. v. City of Warren534 F. App’x 541, 543 (6th Cir. 201B8uck v. Thomas M. Cooley Law
Sch, 597 F.3d 812, 816 (6th Cir. 2010), thisuttdinds the conduct by the US in tBeott

litigation to be insufficient to tgger preclusion on this basid, Hastings v. Judicial Conf. of
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U.S, 829 F.2d 91, 101 (D.C. Cir. 1987). At best, no more than “participation” has been
confirmed, and the requisitactual control” not showrSee Benson & Ford, Ind833 F.2d at
1174;Fitzgibbon v. Martin Cnty. Coal CorpCiv. No. 05-36, 2007 U.S. Dist. LEXIS 30388, at

*23-24, 2007 WL 1231509, at *8-9 (E.D. Ky. Apr. 25, 2007).

C. Insufficient Indicia of Virtual Representation

Similarly, this Courttannot regard th8cottPlaintiffs as having been the US’ “virtual
representatives,” as Defendants have also reglgataintained. As the Supreme Court and Fifth
Circuit have stressed, this aapt contemplates only a limited set of relationships: estate
beneficiaries bound by administregppresidents and sole stockholders by their companies,
parent corporations by their subsidiayi@sd a trust beneficiary by the trust€aylor, 553 U.S
at 895;Kinnison v. Humana Health Plan of Tex., InCiv. A. No. C-07-381, 2008 U.S. Dist.
LEXIS 47289, at *33, 2008 WL 2446051, at *10 (STI2x. June 17, 2008) (summarizing Fifth
Circuit jurisprudence). For its part, the Fifthr@iit has stressed that “virtual” or “adequate”
representation “demands the existence ofxqmess or implied legaklationship in which
parties to the first sudre accountable to nonparties who éilsubsequent suit raising identical
issues.Freeman 771 F.2d at 864ee also, e.gTaylor, 553 U.S. at 90420llard v. Cockrell
578 F.2d 1002, 1008 (5th Cir. 1978eneker v. OffiJINo. 3:08-CV-1394-D, 2012 U.S. Dist.
LEXIS 83017, at *53 n.17, 2012 WL 2158733;*46 n.17 (N.D. Tex. June 14, 2012jmon v.
Berryco Barge Lines, L.L.C779 F. Supp. 2d 577, 583 (S.D. Tex. 2011). Such representation, it
clarified, “requires more than a showing of parallel interest$ is not enough that the non-
party may be interested in the saguestions or proving the same factsubanks v. Fed.

Deposit Ins. Cq.977 F.2d 166, 170 (5th Cir. 1992). Jastthe Supremedtirt specifically
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rejected “an expansive doctriogvirtual representation;Taylor, 553 U.S at 896, so has the
Fifth Circuit, see, e.g.In re Hinsley 1998 U.S. App. LEXIS 39954, at *27-28, 1998 WL
414302, at *9Gulf Island-IV, Inc. v. Blu&treak-Gulf Island Operation24 F.3d 743, 747 (5th
Cir. 1994) (quotindcubanks 977 F.2d at 170)\Vhite v. Fox576 F. App’x 327, 331 (5th Cir.
2014) (same)f. Cadle Co. v. ReeB892 B.R. 675, 682 (N.D. Tex. 2008).

Even when the broadest definition of “virtuapresentation” is uized, the US does not
fall within it. Obviously, the US was not tt8xottPlaintiffs’ estate or trst beneficiary or alter
ego, and Defendants have yet to allege the exstef such a legal relationship. Furthermore,
despite its interest “in the same qi@ss or [in] proving the same fact&ubanks 977 F.2d at
170, not a scintilla of adence suggests that tBeottPlaintiffs were “accountable to” the US for
their every move and overall strate§yeeman 771 F.2d at 864. Presentedh a less than clear
doctrine whose capacious construction has Bpenifically rejected by this nation’s highest
tribunal, this Court opt® honor preclusion law’s undging principle: “[I]t is a violation of due
process for a judgment [in a prior suit] to bading on a litigant who was not a party or a privy
and therefore has never hadapportunity to be heardParklane Hosiery Co439 U.S. at 327
n.7. Thus, as Defendants have failed to prosefficiently definite and comprehensive link
between the US and tigeottPlaintiffs, the US cannot be ptaded from suing Defendants for

their noncompliance with the NVRA.

d. Other Relevant Considerations
Two more principles favor non-preclusion instlsase, further buttressing this Court’s
preceding analysis. First, as the Supreme Qmstrecently noted, “[the] development of new

material facts can mean that a new case armdhenwise similar previous case do not present the
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same claim.'Whole Woman'’s Healft2016 U.S. LEXIS 4063, &5, 2016 WL 3461560, at *11
(citing to THE RESTATEMENT (SECOND) OF JUDGMENTS 8§ 24 cmit. f). As such, “res judicata does
not bar claims that are predicatau events that postdate the filinfthe initial complaint” in the
predecessor casdeglorgan v. Covington648 F.3d 172, 178 (3d Cir. 2011). As Defendants
themselves have admitted, a number of alleged infractions possadztehough derided as
“minor” and “isolated,” they are still very redllew facts, ones which bear on the resolution of
this case’s key issues, have emergefidatts aftermath, and their very existence militates
against preclusion’s applicatioBee, e.gAbie State Bank v. Brya@82 U.S. 765, 772, 51 S. Ct.
252, 257, 75 L. Ed. 690, 703 (193¢}, Lawlor v. Nat'| Screen Serv. Cor849 U.S. 322, 328,
75 S. Ct. 865, 868, 99 L. Ed. 1122, 1127 (195%n<idering the fact that “[c]hanged
circumstances showing that a challenged lasvdra. . . [illegal] effect” defeat preclusidithole
Woman'’s Health2016 U.S. LEXIS 4063, at *27, 2016 WK&L560, at *12, this Court has this
additional reason for demyg Defendants’ request.

Second, “even when the traditional prerequssite collateral estop are satisfied,” a
court retains “broad discretion” to decide whether it may be ap@ieitins v. D.R. Horton, Ing.
505 F.3d 874, 882 (9th Cir. 2008ge alsd.iberty Life Ins. Co. v. W. R. Grace & Cdlo. C/A
No. 87-3147-17, 1990 U.S. Dist. LEXIS 20203, at *§56S.C. Jan. 16, 1990). In exercising this
discretion, a court should permit arfyd'to relitigate an issue if is one of law and treating it as
conclusively determined would inappropeky foreclose oppounity for obtaining
reconsideration of the legalle upon which it was basedstate v. United Cook Inlet Drift
Ass’n 895 P.2d 947 (Alaska 1995) (citing&ATEMENT (SECOND) OF JUDGMENTS 8§ 29(7)
(internal quotation marks omitted))). In fact, “whémgortant human values are at stake, even a

slight change of circumstances may afford a sufficient basis for concluding that a second action

69 of 113



may be brought.WWhole Woman’s Healft2016 U.S. LEXIS 4063, at *26, 2016 WL 3461560, at
*11 (citing toTHE RESTATEMENT (SECOND) OF JUDGMENTS 8 24 cmt. f). The right to vote is
precisely such a value. In this proceeding, walkkthe known facts are weighed, especially in
light of the US’ minimally #ested involvement in th&cottMatter and the pivotal importance of
the right to vote, it would be improper to folese consideration of Dendants’ alleged ongoing
noncompliance and the apparent reach of the N¥Rarious state agencies and over remote

transactions. These issues remain, even Sftett undetermined and undecided.

e. Conclusion

Based on the foregoing, this Cbdeclines to permit Defendants to make use ot
court’s findings against the USee, e.gDonovan v. Cunninghani16 F.2d 1455, 1462-63 (5th
Cir. 1983) (holding that Secretary lodbor is not bound under doctrineret judicataby the
results of private ERISA litigation because ot tBecretary's overriding plibinterest that is
separate and distinct from a private litigant's interestsiman v. S.C. Nat'l Bank 40 F.3d
1413, 1424 (11th Cir. 1998) (sam8gc. of Labor v. Fitzsimmqr805 F.2d 682, 687-91 (7th

Cir. 1986) én bang (same).

2. LA’s Immunity
Invoking the NVRA and the Constitution, LA nies its liability for any statutory

infraction. Yet, neither arguent can withstand closerutiny for three reasoRr$.

52 Some of the same reasons and a number oflggel@vant cases appear later in this Ruling.
See infraPart V.C.2.
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First, LA misconstrues the NVRA'’s constitutalrbasis. As its Istory attests and as
courts have recognized, the NXRvas deliberately and expregsinchored in the Elections
Clause. SREP. No. 103-6 at 2—3Ass’n of Cmty. Orgs. for Reform Nob6 F.3d at 793-94¢e
also supraPart I1.B. Its “substantive scope . . . broad,” its language “embrace[s] authority to
provide a complete code foorgressional elections . . .Atizong 133 S. Ct. at 2253 (citing
Smiley 285 U.S. at 366xee alsd-oster v. Love522 U. S. 67, 69, 118 S. Ct. 464, 466,139 L.
Ed. 2d 369, 373 (1997) (“[1]t is well settled thaethlections Clause gremCongress ‘the power
to override state regulations’ by establishingarm rules for federal elections, binding on the
States.” (quotindJ.S. Term Limits, Inc. v. Thorntp&14 U.S. 779, 832-33, 115 S. Ct. 1842,
1869, 131 L. Ed. 2d 881, 918 (1995))).

This constitutionally bestowed power “isramount, and may be exercised at any time,
and to any extent which it deems expedient; smthr as it is exercised, and no farther, the
regulations effected supersede those efState which are inconsistent therewithX' parte
Siebold 100 U.S. 371, 392, 25 L. Ed. 717 (1880). PerShpremacy Clause, “[a]s long as it is
acting within the powers granted it under the Constitution,” as it did with the NVRA, “Congress
may impose its will on the StatedVyeth v. Levingb55 U.S. 555, 584, 129 S. Ct. 1187, 1205,
173 L. Ed. 2d 51, 72 (2009). Thus, once Congreasted the NVRA pursuant to its authority
under the Elections Clause, the Eleventh Amestraould no longer immunize a state from any
liability. See, e.gArizona 133 S. Ct. at 225%obach 772 F.3d at 1195Ass’n of Cmty. Orgs.
for Reform Now56 F.3d at 796Veasey v. Perfy29 F. Supp. 3d 896, 912 —13 (S.D. Tex. 2014).
Consequently, as the Fifth Circuit itself annoeahcthe Eleventh Amendment has “no relevance
to . .. claims seeking to virchte federal rightand thereby the supremacy of federal law”

pursuant to the NVRAYoung v. Hosemanb98 F.3d 184, 189 (5th Cir. 2018ge also, e.g.
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Dobrovolny v. Nebraskd 00 F. Supp. 2d 1012, 1028 (D. Neb. 2000). The US is seeking no
more and no less in this actighSee, e.g.True the Vote29 F. Supp. 3d at 872 nHarkless
545 F.3d at 454Voting Rights Coalition v. Wilso®0 F.3d 1411, 1415 (9th Cir. 1995).

Second, the Eleventh Amendment does not applyisgoarticular suit on its own explicit
terms. Per this oft-cited praion, “[the Judicial power ahe United States shall not be
construed to extend to any suntlaw or equity, commenced prosecuted agast one of the
United States by Citizens of another State, o€Cltizens or Subjects @iny Foreign State.” U.S.
ConsT. amend. XI. As written and construed, it do®t bar suits broughty the United States
itself. See, e.gAlden v. Maing527 U.S. 706, 756, 119 S. Ct. 2240, 2267, 144 L. Ed. 2d 636.
679 (1999)Arkansas v. Farm Credit Sery520 U.S. 821, 826-27, 117 S. Ct. 1776, 1780, 138
L. Ed. 2d 34, 40-41 (1997Arizona v. California460 U.S. 605, 614, 103 S. Ct. 1382, 1388, 75
L. Ed. 2d 318, 330 (1983). Here, unlikeSnott the US stands forth as the sole and only
plaintiff. (See, e.g.Doc. 1; Doc. 444.) Authorized tondicate a “fundamentaight,” 52 U.S.C.

§ 20501, pursuant to § 20510(a), the US, as a litigantd never be constricted by the Eleventh
AmendmentCf. Broyles 618 F. Supp. 2d at 699-700.

Of course, had the NVRA been silent as to a state’s responsibilities or liability, LA may

have been immune from its reach. Having earliéindd “State” as “a State of the United States

and the District of Columbia2* however, the NVRA'’s seventh section makes clear who

53 Because of this indisputable constitutiobasis, Defendants’ repeated invocation of
“federalism” is inapposite to the case at handustéiting the requisite ayails. True, the states
retain innumerable rights in this nation’s coigional order, and they hold a most sacred and
inviolate role as separate sovereigns. Hemvewhere the Constitution permits Congress to
abrogate that immunity, Congress may do so, amdtdites must give way to a law so tethered.
The NVRA is precisely such a statuBee suprdart 11.B.

54 Several states were exempted. 52 U.§.20503(b). LA was and is not one of théBeenote
21.
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Congress has chosen to hold accountable for tange with its substantive provisions: “Each
Stateshall . . . .” 52 U.S.C. §80502(4), 20506(a) (emphasis addede also Colon-Marrero v.
Conty-Pérez703 F.3d 134, 137 (1st Cir. 2012). As itaiplterms reveal, “[tjhe Act adopts
procedures designed to make it easigetpster to vote, and it requires ttatesto put these
procedures into placeNat’| Coalition for Students witBisabilities Educ. & Legal Defense
Fund, 152 F.3d at 285 (emphasis added). True, it regugtates to appoint a single agent to
coordinate and enforce its provision. 55LC. § 20509. Neverthedg, the NVRA does not
simultaneously absolve “each State” of liability for this agent’s failures to fulfill that state’s
statutory obligation8>

Instead, its language is cleand a state may not effectiyelewrite supreme federal law
simply by delegating both its fsxcement function and its ultimate liability to other departments
or actorsSee, e.gHarkless 545 F.3d at 45M™lew York 255 F. Supp. 2d at 79¢e also, e.g.
Henrietta D. v. Bloomberd331 F.3d 261, 286 (2d Cir. 2003) (tivlg that New York could not
avoid its obligations under the Rehabilitation Agtdelegating authority to localities to deliver
federally funded services). In the interest fiteency and speed, a state may prefer to entrust
the actual implementation of the NVRA and sujson of its compliancéo subordinate actors.
But, in so doing, it cannot devolve its ultimagsponsibility for compliance and liability for
defiance, as explicitly embodied in the NVRAsundry sections, untbese other entitiek.g.,

Harkless 545 F.3d at 45Missouri 535 F.3d at 85Gee also, e.gReynolds v. Giulianil18 F.

> Another point ignored by Defendants is appogi&one court observed, the appointment of an
official is seemingly intended to ensure théstance of some state actor who can wield the
power to rectify any violatioalleged and noticed by privaterpas pursuant to § 20510(b)(1)-
(2). Miller, 129 F.3d at 838. In other words, the requeet is intended to ensure a state can
correct its alleged errors prito a private suit's commencemengt to free the state from any

and all liability for the NVRA'’s contravern. For more on the NVRA's structure, sagra

Part 11.B.
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Supp. 2d 352, 386 (S.D.N.Y. 2000) (“[IJmplicit in tl¢ate’s obligations to administer the Food
Stamp Act, Medicaid Act, and cash assistanogqams is a duty to oversee the City defendants’
administration of the programs to ensure compliance with federal [aMo9ds v. United States
724 F.2d 1444, 1447 (9th Cir. 1984) (“The Foodnyb Act places responsibility for the
administration of the food stamp program on tlaest). Only Congress, as Schedler himself
concedes, may so rewrite the NVRA, not onlyhautzing delegation but also exempting a state
from responsibilitySee New YorkR55 F. Supp. 2d at 79 (“It walibe plainly unreasonable to
permit a mandatorily designated State agenshea its NVRA responsibilities because it has
chosen to delegate the rendering of itvises to local municipal agencies.gccord, e.g.
Harkless 545 F.3d at 453;f. Woods724 F.2d at 1447 (“While the state may choose to delegate
some administrative responsibés, the ultimate responsibilifpr operation of the [food stamp
program] remain[s] with the state.”).

In the context of the NVRA, only one case, promptly reversed, has held differently
Missouri 535 F.3d at 852 (reversitgnited States v. MissouiNo. 05-4391-CV-C-NKL, 2006
U.S. Dist. LEXIS 32499, 2006 WL 1446356 (W.D. Mo. May 23, 2006)). Bound by the NVRA'’s
unadorned term® this Court refuses to discharge LA frdhis law’s plainly imposed and stated
duties.See, e.gRobertson v. JackspA72 F.2d 529, 534 (4th Cir. 199®)pore v. Perales692
F. Supp. 137, 139 (E.D.N.Y. 198&)alifornia v. Block 663 F.2d 855, 858 (9th Cir. 1981j; c
Delgado v. GalvinNo. 12-cv-10872, 2014 U.S. 8i LEXIS 33476, at *19-21, 2014 WL
1004108, at *7 (D. Mass. Mar. 14, 2014) (obsenthag the notice provided to Massachusetts’

Secretary of this Commonwealth in accamde with 8§ 20510(b)(1) was sufficient though it

¢ The State itself admitted that it does notkiime SOS’ special role “absolve[s]” it from
liability. (Hr'g Tr. 8:19-20.)
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referred only to “local offices” and the & general “complianceith public assistance
provisions of the NVRA”)Ass'n of Cmty. Orgs. for Reform v. Scbdtb. 08-CV-4084-NKL,
2008 U.S. Dist. LEXIS 101778, 2008 WL 5272059*A{W.D. Mo. Dec. 17, 2008) (holding
that the relevant state official was notexeassary party lbidentifying other defendants as
eligible and covered persons)kicitly named in the statutéorty-four states were charged
with duties by the NVRA, and LA is and halsvays been one such sovereignh acdee
Cegavske800 F.3d at 1041 (finding “no difficulfyn] concluding that Plaintiffs have
adequately alleged that the injury they suffeatisibutable to the State” in another NVRA case);
Scales150 F. Supp. 2d at 850 (holding that “thle@ations that the [state defendant]’s
noncompliance frustrates these goals and regjtine organization to expend resources in
facilitating the registration of dibéed persons that they othereiwould spend in other ways is
sufficient to show an actual orrdatened injury in fact that is fairly traceable to the alleged
illegal action and is likely to be redreddey a favorable court desion ordering injunctive
relief”).

Although the NVRA's text demands this resasta matter of supreme federal law, this
Court also finds support induisiana’s “fundamental lawGraham v. Jones3 So. 2d 761, 795
(La. 1941). As a constitutional matter, the SORdependent of other executive figures, but he
(or she) remains an instrumality of the state itself, A. CONST. art. IV, 88 1(A), 7, a not
unusual feature of the variougsits’s constitutional systensge, e.g.Ysursa v. Pocatello Educ.
Ass’n 555 U.S. 353, 362, 129 S. Ct. 1093, 1100, 172 L. Ed. 2d 770, 779-80 (2009) (“Political
subdivisions of States--counties, cities, or whatever--never were and never have been considered
as sovereign entities. . . . They are insteatbdsdinate governmental instrumentalities created

by the State to assist in the carrying out afesgovernmental functioriginternal quotation
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marks omitted). Regardless of Schedler’s independence from other officers, he is a creature of
the state itselfCf. Trenton v. New Jerseg®62 U.S. 182, 187, 43 S. Ct. 534, 537, 67 L. Ed. 937,
941 (1923) (“State political subdivims are merely . . . departmpjtof the State, and the State
may withhold, grant or withdrawowers and privileges as it sdas). The NVRA does indeed
contain a “centralied requirement under the NVRA that one person respond and be
responsible,” (Hr'g Tr. 8:1923), but under Louisiana law, the State is the ultimate sovereign
here—and thus a proper defendant under the N\ . so many other officials and agents, the
SOS is but a “creature of the State exercising holding powers and pii@ges subject to the

sovereign will.”Trenton 262 U.S. at 187.

3. Mootness
a. General Doctrine’s Application

Pursuant to Article Il of tb Constitution, a federal courfigrisdiction is limited to live
cases or controversies. UGNST. art. I, § 2;Tex. Office of Pub. Util. Counsel v. FCT83
F.3d 393, 413 n.16 (5th Cir. 1999) (quotiNgrth Carolina v. Rice404 U.S. 244, 245-46, 92 S.
Ct. 402, 404, 30 L. Ed. 2d 413, 415 (1971)). A “live” (or “justiciablétase is “must be definite
and concrete, touching tiheggal relations of parties having adse legal interests” and is “thus
distinguished from a difference or dispute of a hypiitheor abstract chartar; from one that is

academic or moot.Aetna Life Ins. Co. v. HawortB00 U.S. 227, 240 —41, 57 S. Ct. 461, 464,

57 Courts often treat standing amsotness, two justiciability daghes, as a subset of subject-
matter jurisdictionSee, e.g.Genesis HealthCare Corp. v. Sym¢A&3 S. Ct. 1523, 1532, 185
L. Ed. 2d 636, 647 (2013). “Nevertheless, the conadptive from different textual sources in
the Constitution and are cogptually distinguishableTargetTraining Int’l, Ltd. v. Extended
Disc N. Am.Nos. 2015-1873, 2015-1908, 2016 U.S. App. LEXIS 7292, at *8 n.1, 2016 WL
1612780, at *3 n.1 (Fed. Cir. Apr. 22, 2016).
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81 L. Ed. 617, 621 (19373re also, e.gVal-Com Acquisitions Trust v. Chase Home Fin.,
L.L.C., 434 F. App’x 395, 395-96, 396 n.2 (5th Cir. 20¢Bn actual controversy is a dispute
that is ‘definite and concretguching the legal relations parties having adverse legal
interests.” (citingUnited Transp. Union v. Foste?05 F.3d 851, 857 (5th Cir. 2000))albott
Big Foot, Inc. v. Boudreaux (In re Talbott Big Foot, In&24 F.2d 85, 86—87 (5th Cir. 1991). If
a case is moot, it must be dismissséde, e.gAbraham v. Del. Dep’t of Corr331 F. App’x

929, 931 (3d Cir. 2009) (per curiam).

Since correction of a prior and illegal ptiae may dissolve a parties’ conflict, such
cessation may occasionally moot an otherwis@case. Despite this principle, however,
“[w]hen defendants are shown to have settléd ancontinuing practice . . . courts will not
assume that it has been abandon#ldout clear proof,for “[i]t is the duty of the courts to
beware of efforts to defeat injunctive rell®f protestations of repentance and refordnited
States v. Or. State Med. So¢c$43 U.S. 326, 333, 72 S. Ct. 690, 96 L. Ed. 978 (1%&d)also
City News & Novelty v. City of Waukesbd1 U.S. 278, 284 n.1, 121 S. Ct. 743, 747 n.1, 148 L.
Ed. 2d 757, 763 n.1 (2001) (“[A] party should not be ablevade judicial review, or to defeat a
judgment, by temporarily altering questionabléda&or.”). This reluctance must be most
marked, the Supreme Court has warned, “when abandonment seems timed to anticipate suit, and
there is probability of resumptionOr. State Med. Soc’y343 U.S. at 33%ee aslo Hernandez v.
Cremer 913 F.2d 230, 235 (5th Cir. 1990) (“[V]olunyazessation of allegedly illegal conduct
does not deprive the tribunal pbwer to hear and determinestbase, i.e., does not make the
case moot.” (internal quotation marks omitted)).

Guided by the “general rule that voluntasgssation of a challenggdactice rarely moots

a federal caseCity News & Novelty531 U.S. at 284 n.1, mootness bars nothing here. Even if
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this Court was to adopt Bendants’ broad reading &fcott the evidence adduced by the US and
conceded by Defendants leaves no question dahewtontinued existee of “definite and
concrete” disputes. In the Complaint, the US hbeged a series of actions by Defendants that
either post-date the First Injunctionwere not litigated before ttgxottCourt. See, e.g.Doc.

1; see also, e.gDoc. 346.) True, Defendants may be unpeatsdaat this evidence; true, a future
factfinder may agree; but both the allegations/@l as the evidence proffered in support of the
MSJ affirm the reality of a disputeeither academic nor hypothetical.

In this regard, the US does not stand al@seDefendants themselves have made two
important concessions. First, they have repeatedly admitted that “isolated” and “discrete” acts of
noncompliance continue to occur in spfdahe First and Amended InjunctionSef, e.g.Doc.

398 at 7; Doc. 399 at 7; Doc. 402 at 6, D?c. 407 at 7-8, 16—17.) To DCFS and DHH, these
events appear insignificanBée, e.g.Doc. 398 at 7; Doc. 399 at 7; Doc. 402 at 6, 12; Doc. 407
at 7-8, 16-17.) Still, even minwiolations of the NVRA remaistatutory infractions sufficient
to trigger a live dispute over their significancegardless of whether“reasonable” or “full”
compliance standard is utilizeske infraPart V.C. Second, as DH&hd DCFS have again
admitted, at least four VRAs were “not consigly providing voter registration with each
application” as required by tidVRA and were not at issue Brott (Doc. 398 at 9-12; Doc.
399 at 9-12.) That th&cottCourt required that DCFS amHH certify their every program’s
compliance with the NVRA does not change tdsnitted fact’'s patent import: the US is now
suing Defendants for existing and arguably angwiolations that, by Defendants’ own
admission, were never resolved in 8wottMatter. Accordingly, because this suit involves at

least some NVRA violations newpreviously addressed, this easannot be regarded as moot.
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In point of fact, the FiftiCircuit’'s reversal and remard the Amended Injunction only
supports this inference, as its binding edict hasrdened that the phrase “policies, procedures,
and directives,” (Doc. 437, No. 2:11-cv-009Z6M-JCW), upon which Defendants so heavily
rely as encompassing any and all possible progré&ee, €.g.Doc. 398), is not specific enough
to reasonably measure at least datendant’s adherence to the NVRZcott 2016 U.S. App.
LEXIS 10919, at *14—15, 2016 WL 3345277, at>®*4tated differently, this Court will not find
mootness when the scope of the most recemdatijte decree is, as of June 6, 2016, uncertainly

demarcated.

b. Exception for Repeatable Acts

Further strengthening thi®eclusion, a particular exceépn to the mootness doctrine
bears special relevance to thieceeding. Generally, “[p]ast expoe to illegal conduct does not
in itself show a present case or comgrsy regarding injunctive reliefl'os Angeles v. Lyons
461 U.S. 95, 102, 103 S. Ct. 1660, 1665, 75 L.Z8d675, 684 (1983) (internal quotation marks
omitted) (citingO’Shea v. Littleton414 U.S. 488, 495-96, 94 S. Ct. 669, 676, 38 L. Ed. 2d 674,
683 (1974))cited in Gratz v. Bollingers39 U.S. 244, 123 S. Ct. 2411, 2435, 156 L. Ed. 2d 257,
290 (2003). However, an exception has long beevgrézed if a dispute is capable of repetition
or “any continuing, present adversffects” can be pinpointe8ee, e.gRenne v. Gearpb01

U.S. 312, 320-21, 111 S. Ct. 2331, 2338, 115 L. Ed. 2d 288, 301 (1991). In such cases, past

%8 At the very least underming) Defendants’ present postutlee Fifth Circuit summarized
Schedler’'s argument thusly: “Schedler argines the Amended Permanent Injunction is too
vague to be understood because he ‘is not agfaary policies, procedures or directives
maintained by the office of the Secretary of Stpgticularly any ‘as revised’ that the court
might refer to in its order.’1d. If he was so confused then, tiisurt remains skeptical that he—
or any of the Defendants—can be said teehso fully complied with the NVRA'’s every
requirement as to moot every possible ésmised by the US in its pleadings.
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wrongs can be reconsidered aglemnce bearing on “whether thereaiseal and immediate threat

of repeated injury.L.A,, 461 U.S. at 102 (citin@’'Shea 414 U.S. at 496%ee also Blinder,
Robinson & Co. v. SE®G92 F.2d 102, 106-07 (10th Cir. 1988plding that a defendant
contending that a plaintiff has mause of action because of the defendant’s new behavior “must
meet a heavy burden of demonstrating that tiseme reasonable expation that the alleged
wrongs will be repeated”(quotirignited States v. W. T. Grant C845 U.S. 629, 633, 73 S. Ct.
894, 897, 97 L. Ed. 1303, 1309 (1953))).

Consequently, assuming its predicates arg ntecase involving a dispute “capable of
repetition” will be deemed modgee, e.gArcia, 772 F.3d at 1343 (internal quotation marks
omitted) (relying orDavis v. FEC 554 U.S. 724, 735, 128 S. Ct. 2759, 2769-70, 171 L. Ed. 2d
737, 749 (2008))see also, e.gVieux Carre Prop. Owners v. Browd48 F.2d 1436, 1447 (5th
Cir. 1991) (holding that, under this exceptigajlthough a case may kechnically moot, a
federal court may nevertheless metarisdiction if a continuingontroversy exists or if the
challenged problem is likely to recar is otherwise capable ofpetition.”). “Election cases also
frequently present issues that will persist itufa elections,” one couhas explained, and such
cases often require this exceptigirivocation so as wecure “the fundamental right,” 52 U.S.C.
§ 20501(a)(1), protected by the NVRArcia, 772 F.3d at 1343.

As alleged and as acknowledged, this casgsfalmost surely compel application of
this exception. Here, the actions of which th& has accused Defendants can yet be repeated,
their pernicious effects played out, befofieetive and full review can ever be complet8de
News-Journal Corp. v. Foxmafi39 F.2d 1499, 1507 (11th Cir. 1991). Meanwhile, the
acknowledged noncompliance with the NVRAvafious state agencies before and Stt—

and the SOS’ appeal of the Amended Injunction—ésahis Court certain that the infractions so
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diligently documented by the US are capablesotccurring, as not even the Amended Injunction
seemingly stymied their recurrence. Revealing/the Supreme Court itself advised in an early
elections case, no case is mooewlithe issues properly preseshte . will persist as the . . .
statutes are applied in future electiorfstérer v. Brown415 U.S. 724, 737 n.8, 94 S. Ct. 1274,
1282-83 n.8, 39 L. Ed. 2d 714, 727 n.8 (19&4yxord, e.g.Teper v. Miller 82 F.3d 989, 992

n.1 (11th Cir. 1996). In such cases, “the corgrsy is capable of repetition, yet evading
review.” Storer, 415 U.S. at 737 n.8 (internal quotation marks omittseh;alsdNorman v.

Reed 502 U.S. 279, 288, 112 S. Ct. 698, 705, 116 L. Ed. 2d 711, 722 (1992) (applying the
exception, though an election had ended, as “[t]hendd be every reason to expect the same
parties to generate a similar, future controvergyject to identical timeonstraints if we should
fail to resolve the constitutionasues that arose” beforehand).

Naturally, when parties actively dispute a agriaw’s reach, repéion is more likely.

Just as logically, “where the challged conduct is a failure to actjstdifficult to determine with
precision whether future conflicts will run themuwrses before being fully litigated, because the
duration of the controversy is soletythin the control of the defendanBiodiversity Legal
Found. v. Badgley309 F.3d 1166, 1174 (9th Cir. 2002). In sgekes, the second prong to this
exception—"evading review"—is satisfield.

In short, due to the repeatability of the pontedly illegal conduct alleged by the US, the
importance accorded to the right at issumg] Befendants’ admissions of ongoing, if arguably
minor, noncompliance despite the entering of two #panjunctions by rother district court,
the law’s longstanding exception for adii’s capable of repetition goveri&ee, e.gFriends of
the Earth, Inc. v. Laidlans28 U.S. 167, 190, 120 S. Ct. 693, 709, 145 L. Ed. 2d 610, 633 (2000)

(elaborating the following example: “When .a mentally disabled patient files a lawsuit
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challenging her confinement in a segreganstitution, her postcomplaint transfer to a
community-based programilvnot moot the action”)ProtectMarriage.com-Yes on 8 v. Bowen
752 F.3d 827, 836 (9th Cir. 2014) (“[W]here apantedly invalid lawinhibits a political
candidate or party’s ability tewin an election, we can only reghethat impediment before the

election occurs.”).

C. Sossamors Inapplicability

To the SOS, one caseésessamon v. Lone Star State of 7880 F.3d 316 (5th Cir.
2009)—negates this exception’s applicatiAccording to their presentaticdbpssamonwhich
“dealt with a change of behavior on the paragdublic agency,” “createan exception to the
Friend of the EartHor Laidlaw] Rule about voluntary cessati of conduct when the case
involves a public entity.” (Hr'g Tr. 221-28:6.) True, as Defendants note, essamon
“courts are justified in tréang a voluntary governmental cetiea of possibly wrongful conduct
with some solicitude, mooting cases that might have been allowed to proceed had the defendant
not been a public entitySossamorb60 F.3d at 325. Standing alone, its context and nuances
ignored,Sossamorould be made to support Defendant’s position.

Schedler, however, has oversththis case’s rather narrdwlding. First, while the Fifth
Circuit encouraged the display of “some solicitude” and recognized this rule’s validity, this
“presumption of good faith” is applicable grifw]ithout evidence to the contrarySossamon
560 F.3d at 325see also Ragsdale v. Turnp8&41F.2d 1358, 1365 (7th Cir. 1988) (“[S]uch
self-correction [by a government defendant] jdeg a secure foundation for a dismissal based
on mootness so long as it appegesuine’ (emphasis added)). By any measure, “some
solicitude” is not the same as absolute defer¢o@ state and an ironclad exemption based on a

profession of good faith, and far more than@ioum of “evidence to the contrary” populates
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this matter's dockesee suprdart 11.C. Indeed, eveBossamas lighter burden requires the
public entity “to make ‘absolutely clear’ thidte . . . [illegal] condion cannot ‘reasonably be
expected to recur’.ld.; see also, e.gHornbeck Offshore Servs. L.L.C. v. Salafziv. No. 10-
1663 Section “F”, 2010 U.S. Dist. LEXKB309, at *18, 2010 WL 3523040, at *5 (E.D. La.
Sept. 1, 2010) (Und&Sossamoyri'where the defendant’s voluntacpnduct is at issue, a case can
only be found moot if subsequent events madesolutely clear thahe allegedly wrongful
behavior could not reasonably be expectegttor.” (internal quotation marks omitted)).

In this case, though derided as isolaaed minor, familiar NVRA violations have
reoccurred, and discrete and new legal harme baen exacted by Defendants’ own admissions.
See suprdrart 11.C.a. In addition, no such “voliamy cessation” occurred here, as every
Defendant’s compliance postida the inauguration of tf&cottMatter. In this regard,

Schedler’s recent position before the Fiftino@it cannot be ignored, for his own apparent
inability to identify every “policy” and “pocedure” encompassed by the Amended Injunction
leaves this Court unable to assume that the &irgenuine and concrete change required by the
NVRA could have taken plac&in sum, because Defendants cannot satisfy the predicates set

out in SossamayrtheScottdecision does not render this case nf8ot.

%9 As the Fifth Circuit has also observed, thapable of repetition, yet evading review”
exception differs from “the voluaty-cessation exception to moassg with only the latter at
issue inSossamarid. at 325 n.14. Here, SOS relies or tloluntary cessation exception, though
this Court finds that no such cessation has tiees@and invokes the former exception as an
additional support for a conclusion alreadynp@lled by the mootness doctrine’s existing
framework.

60 A less significant disnction is statutorySossamomddressed official capacity claims under
Section 3 of the Religious Land Uard Institutionalized Persons Act.
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B. STATUTORY CONSTRUCTION: NVRA AND REMOTE TRANSACTIONS

1. Introduction

In his MSJ, Schedler urges this Courtéad 8 20503(a) as coristng the scope of §
20506°! (See, e.g.Doc. 336 at 2; Doc. 336-5 at 7-8.h‘theneral,” the former obliges “each
State” to “establish proceduresragister to vote in elections for Federal office” by “application
made simultaneously with an application fomotor vehicle driver’s license,” “mail
application,” and “by agpcation in person.” 52 L&.C. § 20503(a)(1)—(3Nearman 358 Or. at
823-24. As § 20506, the section under which thenth\8 sues, (Doc. 1), does no more than
specify the precise nature of teties of a VRA as to the threges of applications enumerated
in 8 20506(a)(3)see52 U.S.C. § 20506, the designation amstribution requirements set forth
in the former need only be provided in the s@uof in-person transactions. Branding the US’
construction as “absurd,” Schedler contenddNW&A's plain text and bvious structure exempt
remote transactions from its coverage, withy Congress, not the Department of Justice,
empowered to expand its reacBeg, e.g.Doc. 336 at 2; Doc. 336-5 at 8-13, 17-18.)

In point of fact, however, Section 7’s unaguous import can be discerned by use of
ordinary tools of interpretatiosee, e.gGa. State Conf. of NAACB41 F. Supp. 2d at 132€X,
Moskal 498 U.S. at 108 (emphasizing languagahé&rently contextual” character). Obligated
to apply the plain and unambiguomganing of Section 7 thatdtecomports with the NVRA'’s
overall statutory design, thiso@rt favors “[a] straightforwarahterpretation of the provision
[that] makes sense of the languadériited States v. Schuytz1l0 F.3d 1242, 1244 (10th Cir.

2007). Accordingly, it rejects Sctler’s attempted revision.

61 While theScottCourt rejected this position, that paftthe opinion was reversed on unrelated
jurisdictional grounds.
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In this analysis, this Courtaeres to four interpretive principles. First, it “must read the
statute as a whole, so as teeeffect to each of its proviss without rendering any language
superfluous.’Bustamante-Barrera v. Gonzalest7 F.3d 388, 397 (5th Cir. 2006). Second,
“identical words used in diffent parts of the same act” are deemed to possess “the same
meaning.”Sullivan v. Stroop496 U.S. 478, 484, 110 S. Ct. 2499, 2504, 110 L. Ed. 2d 438, 446
(1990). Conversely, “[c]ourts oftenys¢hat the choice of different was reflects an intent to say
something different.United States v. Pgf926 F.2d 588, 591 (7th Cir. 199%ge also, e.g.

Energy Research Found. v. Def. Nuclear Facilities S&dt@17 F.2d 581, 583 (D.C. Cir.

1990) (“[W]hen Congress employs the same widrdormally means the same thing, when it
employs different words, it usually means difiet things.” (quoting Henry J. Friendiylr.

Justice Frankfurter anthe Reading of Statutas BENCHMARKS 224 (1967)))cf. Samantar v.
Yousuf 560 U.S. 305, 317, 130 S. Ct. 2278, 2288, 176 L. Ed. 2d 1047, 1062 (2010) (“Drawing
meaning from silence is particularly inappropgia. . [when] Congress has shown that it knows
how to [address an issue] in expressns.” (alteration iroriginal) (quotingKimbrough v. United
States552 U.S. 85, 103, 128 S. Ct. 558, 571, 169 L. Ed. 2d 481, 485 (2007))). Third, a proviso
can “only operate within the reacdiithe principal progion it modifies,” anda modifier at the
beginning or end of a series of terms” does normally modify all teZmty. of Yakima v.
Confederated Tribes & Bands of Yakima Indian Natkfi? U.S. 251, 262, 112 S. Ct. 683, 690,
116 L. Ed. 2d 687 (1992)jnited States v. Laranet®00 F.3d 983, 989 (7th Cir. 2012). Fourth
(and relatedly), “the scope of algpart” is “[o]rdinarily . . . limitel to that subpart,” as “itis a
commonplace of statutory constructioattkthe specific governs the generdlary v. Trinity
Physician Fin. & Ins. Servs780 F.3d 1101, 1105-06 (11th Cir. 201d8e also, e.gRadLAX

Gateway Hotel LLC v. Amalgamated BahR2 S. Ct. 2065, 2071, 182 L. Ed. 2d 967 (2012) (so
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stating and underlining that thibligation is particularly strog whenever “Congress has enacted

a comprehensive scheme and has deliberately targeted specific problems with specific solutions”
(internal quotation marks omittedy). Fitzgerald v. Barnstable Sch. Com&b U.S. 246, 254—
55,129 S. Ct. 788, 795, 172 L. Ed. 2d 582, 592 (2009) (displaying a marked reluctance to
construe a statute in a way that appearedoisistent with Congress’ carefully tailored

scheme”).

2. Application: NVRA'’s Text and Context

Once these tools are applied, the textstnacture of the NVRA compel a specific
understanding of Sectiof(a)(6), the one advanced by the. WBdeniably, Section 4 sets forth
the states’ “general” resnsibilities and, in relevant part,lgmequires a state to establish
“procedures to register wmte . . . by applicatiom persori at the VRAs. 52 U.S.C. § 20503(a)
(emphasis added). Just as syr8lection 7(a)(4) listéree services that must be availablt|
each” VRA.Id. § 20506(a)(4) (emphasis added). The waig one court has observed, is “used
as a function word to indicategeence or occurrence om, or near,” so that Section 7(a)(4) may
rightly be read as “indicat[inghat Congress intended for the[]elerservices [specified therein]
to be made available at the physicadton of the voter gistration agency.Ferrand 2012
U.S. Dist. LEXIS 61862, at *23. Read in conjunction, Sections 4(a)(3) and 7(a)(4) quite plainly
contain only two requirementSirst, as indicated by a singdeplicit phrase—ih person”—each
VRA must have procedures for in-person agilan in accordance witBection 4(a)(3); second,
as implicit in its prefatory phrase—“At each.”—each VRA office must make available the
three services enumerated iecBon 7(a)(4). 52 U.S.C. 88 205@3(3), 20506(a)(4R). In short,

the “at” in Sections 4(a)(4)(A)ra 7(a)(4) expresses “the simpléateon of a thing to a point of
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space which it touches” or, in other words, “tace where it is,” while “in person” bears a
similar connotation: “with or by one’s aw. . . physical presence, personallt} In Person
OXFORD ENGLISH DICTIONARY ONLINE (May 2016);accord OXFORD ENGLISH DICTIONARY 738—
39 (2d ed. 1989 Simien v. .R.3No. 05 CV 1458, 2007 U.S. Dist. LEXIS 7043, at *11, 2007
WL 324605, at *4 (W.D. La. Jan. 31, 2007) (noting tin&t phrase “in person” is susceptible of
several meanings and “synongus with ‘personally’);Calafati v. Comm’y 127 T.C. 219, 226
(T.C. 2006) (noting that the term “in-person’generally defined as “in one’s bodily presence”
by various dictionaries).

Necessarily, therefore, this choice of prepositions and prepositional phrases is decisive
and restrictive, and these paragraphs’ unvardiséret thus establishes physical presence as
these provisions’ @ical requirementSee, e.gReiter v. Sonotone Corpi42 U.S. 330, 338-39,
99 S. Ct. 2326, 2331, 60 L. Ed. 2d 931, 937 (1979) ¢nefito adopt a “strained” construction
that would “rob” two terms of their fidependent and ordinary significancdJnited States v.
Nader, 542 F.3d 713, 718 (9th Cir. 2008) (“A preftimhal phrase with an adverbial or
adjectival function should be as close as posdibthe word it modifies to avoid awkwardness,
ambiguity, or unintendetheanings.” (quoting AE CHICAGO MANUAL OF STYLE  5.167 (15th
ed. 2003)))Rosenruist-Gestao E Servicos LDA v. Virgin Entérsl F.3d 437, 452 (4th Cir.
2007) (Wilkinson, J., dissenting) (“[Clourts canmuterpret one word in a prepositional phrase
and ignore another.”f., e.g, Russell Motor Car Co. v. United Stat@61 U.S. 514, 519, 43 S.
Ct. 428, 430, 67 L. Ed. 778, 782 (1923) (“That a word may be known by the company it keeps is,
however, not an invariable rule, for the wondy have a character of its own not to be

submerged by its association.nited States v. CunninghaBB0 F. App’'x 873, 878 n.6 (10th
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Cir. 2015) (according controlling weight to tB®lorado legislature’s choice of a particular
prepositional phrase).

Textually, Section 7(a)(6), the one provisatrissue in the Parties’ dispute over the
NVRA'’s coverage of remote trang@ns, differs from Sections &)(3) and 7(a)(4). As already
discussed, each of thdtkx sections contains the phrase fierson” or “at each . . .,” and no
reasonable linguistic debate beclotitisse phrases’ ordinary meanin@s., e.g, Muscarello v.
United States524 U.S. 125, 127-132, 118 S. Ct. 1911, 1914-17, 141 L. Ed. 2d 111, 115-18
(1998) (considering the “ordinary English meaning” of a particular phraigegrseded by
statute Pub. L. No. 105-316, 112 Stat. 3469 (19@8)recognized in Sylvester v. United States
Nos. 08 Civ. 3222 (LMM), 05 Cr. 849 (LMMR008 U.S. Dist. LEXIS 96990, at *7 n.4, 2008
WL 4962984, at *3 n.4 (S.D.N.Y. Nov. 17, 2008|w. Forest Research Council v. Glickm&2
F.3d 825, 833 (9th Cir. 1996) (“Where a statutiemyn is not defined in the statute, it is
appropriate to accord the term its ordinarganing.” (internal quotation marks omitted)).
Physical presence is their shared requirensntheir plain language naturally connotes.

In contrast, unlike Section 4(a)(3) and Sewt¥(a)(4), Section 7(a)(6) contains neither
the phrase “in person” nor the preposition “at.” 52 U.S.C. § 20506(aé)also Ferrand2012
U.S. Dist. LEXIS 61862, at *23—-24. Instead of citiething the provision of voter registration

aid on an applicant’s presencd™a certain location, as thehmr provisions had expressly done,
it assigns each VRA the responsibility of distiting a voter regisation form with ‘each

applicationfor . . . service or assistance.” 52 U.20506(a)(6). In other words, though it did so
in the NVRA's other parts, “Congress did nofpose express locational or in-person limitations

on the mandates of Samn 7 paragraph (a)(6)Ga. State Conf. of NAACB41 F. Supp. 2d at

1331. Prepositions, i.e. “at,” and phrases requiaipipysical presence, i.e. “in person,” had been
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used in the NVRA'’s other sectigrtsut not one such identical similar expression appears in
the whole of Section 7(a)(6). Having insertenlgaage necessarily indicative of a personal and
physical prerequisite not only anseparate section {&a)) but also imnother subsection (8
7(a)(4)), Congress’ knowing capacity to do theean the latter section’s sixth paragraph
cannot be reasonably question€fl.Delgadq 2014 U.S. Dist. LEXIS 33476, at *35, 2014 WL
1004108, at *11 (“The parties do not dispute thatMVRA has a completely distinct set of
requirements for the RMV, which do not reflect the requirements for public assistance
agencies.”).

Due to this patent fact—that at least totber sections of the same statute included
language establishing locational limitations on dipalar duty by certain VRAs—this Court is
“bound to respect these different treatments,” itiimy the applicability of” Section 4(a)(3) and
7(a)(4) and “declining to infer a limit whef&ongress chose not to include one” in Section
7(a)(6).Ga. State Conf. of NAACB41 F. Supp. 2d at 1334ee also, e.gKing v. St. Vincent's
Hosp.,502 U.S. 215, 222, 112 S. Ct. 570, 575, 116 L. Ed. 2d 578, 587-88 (Z88iBiski v.
Montgomery Ward & C9919 F.2d 1276, 1279 (7th Cir. 1990)g&ficantly, this result aligns
with the logic adopted bthe Fifth Circuit in itsSchedleropinion: by declining to construe an
explicitly inputted phrase—"at eacloter registration agency”—asetevant where it appears, it
avoids introducing an immsistency into the AcBee Scotf771 F.3d at 840-41.

Three other textual characteits of Section 7(a)(6) specifically and the NVRA as a
whole support this interpretation.r&l, Section 4(a)(3) requiresich VRA to develop procedures
for in-person registration, and Siect 7(a)(4) describes what speacifypes of voter registration
services must be offered at each VRA. 52 U.S.C. 8§88 20503(a)(3), 20506(a)(4)(A). Neither,

however, say anything regarding “the manner in which voter retistri@mrms or voter
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preference forms must be distributed or pded,” the sole subject of Section 7(a)®a. State
Conf. of NAACP841 F. Supp. 2d at 1330. Had Section 7{d)ékn a subpart of Section 7(a)(4)
or Section 4(a)(3), thisubject-matter distinan may not have mattered.

However, as a structural matter, Section)(Bjais neither a subsection nor a subpart of
either provision. Therefore, should not and cannot be subsunréd visibly distinguishable
parts of the NVRASee, e.gPirani v. Baharia (In re Pirani)No. 15-40538, 2016 U.S. App.
LEXIS 9730, at *19-20, 2016 WL 3063261 ,*&t(5th Cir. May 27, 2016)Scherer v. Volusia
Cnty. Dep’t of Corr,. 171 So. 3d 135, 138 (Fla. Ct. App. 2015y, 780 F.3d at 1105-06;
ScALIA & GARNER, supra at 156. This is especially true when the NVRA'’s complexity and
comprehensiveness indicates Congregglant and meticulous draftin€:f., e.g, RadLAX
Gateway Hotel LLC132 S. Ct. at 2071 (emphasizing ttieg Bankruptcy Code, “standardizes an
expansive (and sometimes) unruly area of lamd thus underscoring the judiciary’s “obligation
to interpret the Code clearly and predictalyng well established ioiciples of statutory
construction”);United States v. Ron Pair Enter489 U.S. 235, 240-41, 109 S. Ct. 1026, 1030—-
31, 103 L. Ed. 2d 290, 298-99 (1989) (emphasizimglai concerns and deriving a similar
obligation);McMillan v. Maestri(In re McMillan), 543 B.R. 808, 815 (Bankr. N.D. Tex. 2016)
(refusing to import language from one subsecia another of 11 U.S.C. § 303, effectively
rewriting the statute, as itould tinker with a “comprehense remedial scheme”). Bound by
such “well-established principles of interpretatiotafford v. Scottsdale Ins. Cd16 F. App’x
191, 194 (3d Cir. 2010), this Court will not reord&ongress’ selected priority scheme by
subsuming an independent subsettito a coequal provision, i.8ection 7(a)(4)(A), or into a
wholly distinct part, i.e. Section 4(a)(3)f., e.g, Vanderbrook v. Unitrin Preferred Ins. Co. (In

re Katrina Canal Breaches Litig.#95 F.3d 191, 219 (5th Cir. 2007).
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Second, Section 7(a)(6) charates its obligations as “in addition” to any others
imposed by the NVRA and specifies a series of dutat arise from “each application” and thus
every transaction. 52 U.S.C. 8§ 20506(a)(6)otimer words, no physicality limitation, such as
“each application . . . submitted in person or at the voter registration agency,” appears in this
section.ld. The inclusion of this phrase and thibsection’s reference to “each application”
evidences a sure interifW]hile all voter registratioragencies are required under Section
7(a)(4) to make basic votergistration services available” #teir physical location, “Section
7(a)(6) articulates an additional set of obligatitrest mandatory public assistance offices owe to
their clients during every transactioférrand 2012 U.S. Dist. LEXIS 61862, at *26. Once
more, the language requires as much, sincaduition” specifically means “as an extra or
additional thing [lo something else[].Tn addition OXFORD ENGLISH DICTIONARY ONLINE
(emphasis added).

If this Court decided differently, as Defemds now urge, it would once more effectively
amalgamate separate sections and thereby taniied words and phrases of their distinct
import, Reiter, 442 U.S. at 338—-39. This Court did notiiszat “in person” ofat each.” For the
same reason, it will not nullify “in additioréind “each application” of their quidditgee, e.qg.
United States v. MenaschH#8 U.S. 528, 538-39, 75 S. Ct. 513, 520, 99 L. Ed. 615, 624 (1955)
(“It is our duty to give effect, ipossible, to every clause and woffda statute, . . . rather than to
emasculate an entire sectioh[ihternal citations omitted) (internal quotation marks omitted)));
see also supr®art V.B.1.

Finally, as its first two words announce, $ectd(a) sets fortthe states’ “general”
obligations. 52 U.S.C. § 20503(a). Subsequent ses;tguch as Sections 5 and 6, provide a far

more specific set of obligations. In suchessespecially considag the other textual
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differences already noted, japrudence compels this Cotwthonor Section 7’s specific
language and hold the NVRA to cover what its text also commands: remote trans&et&ns.
e.g, RadLAX Gateway Hotel LLA32 S. Ct. at 2071 (concluding that “nothing in . . . [a]
generalized statutory purpose..can overcome the specific manoéthat protection which the
[relevant] text . . . contains”). To conclude otherwise would requireCihist to override the
enacted text's explicit terms and exggestructure, a task beyond its pow8ee, e.gRon Pair
Enters, 489 U.S. at 240-41 (refusing to consigerpose or history when the language
“express[ed] Congress’ intentVith “sufficient precision” ad was supported by the statute’s

“grammatical structure”).

3. Application: NVRA'’s Purposes

Under modern jurisprudence, if a statute’s text is plain and unambiftapisarent
purpose need not be consider8de supr#arts IV.D, V.B.1see also, e.gSingh v. Ashcroft
383 F.3d 144, 150 (3d Cir. 2004). In spite of #meom, statutes should still normally “be
interpreted in harmony wittheir dominant purposeDupuy v. Dupuy511 F.2d 641, 643 (5th
Cir. 1975) (citingkokoszka v. Belfordd17 U.S. 642, 650-51, 94 S. Ct. 2431, 2436, 41 L. Ed. 2d
374, 382 (1974))see also, e.gMiller, 394 F.2d at 350 (observing that “Supreme Court
decisions clearly show that . . . [a certain camwds not prevail when the result of its use would
be contrary to the obvious purpose of the statute in questwin™g.g, 21 U.S.C. 8 854(d) (“The

provisions of this section shall be liberally ctvosd to effectuate its remedial purposes.”).

%2 In contrast, as summarized abosee suprdart V.B.1, when multiple plain meanings can be
conjectured, ambiguity is said to exist, anstatute’s purpose,fell-known and obvious, may
allow a court to select the appositeaning from a multitude of possibilitiddnited Sav. Ass’n

of Tex, 484 U.S. at 371see also, e.gRoberts 132 S. Ct. at 135Robinson519 U.S. at 341.
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While this Court finds no structural bnguistic ambiguity in Section 7(a)(6ee suprdart

V.B.2, the construction urged by the Governmentdresmore benefit wortstressing in light of
these precedents: it, rather than Defendastssion, aligns witlthe NVRA'’s known purposes.

Cf., e.g, Ltd., Inc. v. Commr286 F.3d 324, 334 (6th Cir. 200@2pntrasting “a plain language
interpretation” with a disfaved “hypertechnical analysis™ re Friesenhahnl69 B.R. 615,

637 38 (Bankr. W.D. Tex. 1994) (“Courts are tmforge ahead under the plain meaning dogma,
in blind nullification of Congressionaltient.” (internal quotton marks omitted))tnited States

v. Hartwell 73 U.S. (6 Wall.) 385, 396, 18 L. Ed. 830 (1867The proper course in all cases is
to adopt that sense of the words which besnbaizes with the context, and promotes in the
fullest manner the policy and objects of the legiskat. . . [T]he words should be taken in such a
sense, bent neither one way nor tfiger, as will best manifestedhegislative intent.”). As such,

to the extent purpose can be considerezhunts against Defends’ unduly cribbed
interpretationCf. Ortiz, 28 F.3d at 339 (looking to the NVRAsstorical focus on the problem

of under-registration, as explained below, to hhefplve “[a]ny doubt thahe record leaves
regarding the burden oé-registration” under 52 U.S.C. § 10301).

As the NVRA'’s second section declareslas the legislaterhistory atteststs primary
purpose was to “increase the number of eligdieens” to registeto vote. 52 U.S.C. §
20501(b)(1)—(2); H.RREP. No. 103-9, at 2; Rer. No. 103-6, at 13ee also supr®art 11.B.
Historically, “[r]egistration rules were introducadmost states in thiatter part of the 19th
Century as a means of enfargivoting requirements in resportsemmigration, urbanization,
and, in the South, the enfranchisement of@din-Americans under the Fifteenth Amendment to
the U.S. Constitution.” R. S. Montjo¥he National Voter Registration Act of 19%3S.C.

PoLicy FORuUM 4, 7 (1994). With the NVRA, Congress addressed this past by attempting to

93 of 113



ensure (1) that no state would be able to restsictgency registration program, and (2) that all
states would have an agency registration proghatwould not discriminate against a distinct
portion of the population. H.RCONF. REP. No. 103-66, at 19 (1993). With this end in mind,
Section 7 was designed so as to increase rdgpstiaf “the poor and peosis with disabilities
who do not have driver’s licenses and will not come into contract with the other princip[al]
place[s] to register under this Actd. Registration accuracy was axpécitly stated goal of the
NVRA,® but “increas[ing] vagr registration” was an equaktognizable purpose of the NVRA
in general and Section 7 in particulandRRTT. REAGAN, FEDERAL JUDICIAL CENTER, MOTOR
VOTER THE NATIONAL VOTERREGISTRATIONACT 1 (2014). It was hoped that, after the NVRA,
“the excuse of the difficulty afegistration” would “no longerbvershadow “federal elections.”
29 WEEKLY Comp. PRES DocC. 914;see also, e.9g139 (NG. Rec. H488 (daily ed. Feb. 4, 1993)
(remarks of Rep. Meek) (“There are 70 million ellgikoters who are not registered because of
the burdensome registration padis and procedures which \wave in this country.”); 139

CoNG. REC. S2470 (daily ed. Mar. 5, 1993) (remarks ohSBradley) (stating #t 40 percent of
the voting-age population cannot vote “becaussanbes are placed in the path of them
registering to vote.”).

Without any textual foundatiosge suprdart V.B.2, restricting the reach of Section
7(a)(6) to only in-per@n transactions would directly undana this aim’s realization. If this
Court now adopts the SOS’ current reading,ngtiegistration opportunés would suddenly be
limited to in-person visits in a world in wih many applications for services and public

assistance occur onéror by telephoneseel.S.ELECTION ASSISTANCECOMM’N, 2012

63 Defendants have made no argument basedi®pihpose at any singp®int throughout these
proceedings.
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STATUTORY OVERVIEW REPORT23 (1993); U.SELECTION ASSISTANCECOMM’N, THE IMPACT OF
THE NATIONAL VOTERREGISTRATIONACT OF19930N THE ADMINISTRATION OF ELECTIONS FOR
FEDERAL OFFICE2011-2012A REPORT TO THEL13TH CONGRESS7 (1993). Conversely, a
construction of Section 7(a)(6) which encompasses remote transactions better comports with this
objective, maximizing opportunities for votegrstration in this more virtual worlda. State
Conf. of NAACP841 F. Supp. 2d at 1331-32; Ortiz, 28 F.3d at 339 (“During the debates,
supporters of the bill repeatedly expressed tbe/that practical and procedural obstacles, and
not a lack of desire to particiggtwere primarily responsible ftie unfortunate fact that roughly
70 million eligible voters in this country (abiod0 percent of the voting-age population) had
failed to register.”). In facthibugh “voter registration in most satis still largely paper-based,”
Michael HalberstamBeyond Transparency: RethinkingeEtion Reform from an Open
Government Perspecty 38 &ATTLE U. L. Rev. 1007, 1037-38 (2014-15), the SOS once
favored this exact constructiorgde, e.g.Doc. 382-1 at 2, 4)oc. 382 at 5). And, tellingly,
neither DCFS nor DHH chose to appeal 8wettCourt as to this issuespite the fact that it
reached the same conclusion. (Doc. 4380a121, 25, 30, 33—-34, No. 2:11-cv-00926-JTM-JCW.)
Indeed, multiple states have concurred with this natural condbedsral Election Practices

and Procedures: Hearings Before the Comraitte Governmental Affairs and United States
Senate107th Cong. 53, 61 (2001), without alumarked partisan upro@ompareWALDMAN ,
supra at 170with RoYCe CROCKER CONGRESSIONALRESEARCHSERYV., THE NATIONAL VOTER
REGISTRATIONACT OF1993:HISTORY, IMPLEMENTATION, AND EFFECTS21-22 (2013). Hence,
even if Section 7(a)(6)’s impbwas somehow unclear, the ctrastion that tis Court now

implements is consistent with and furthtre objectives of both the NVRA’s and Section
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7(a)(6), and its seléion would be necessitated by thetpeent provision’s “well-known and

obvious purposes,Tower Credit, Inc. v. Scho%50 B.R. 299, 301 (M.D. La. 2016).

4. Application: Remaining Issues—Absurdity and Mootness

As a final argument against this reagl the SOS emphasizes its absurdity and
impracticality. See, e.g.Doc. 336-5 at 12.) True, “[tlhe pfameaning of legislation should be
conclusive, except in the rare cases [in which]literal application of a statute will produce a
result demonstrably at odds witie intentions of its draftersRon Pair 489 U.S. at 242
(alterations in original) (itrnal quotation marks omitted). However, “when words have a clear
definition, and all other contexaliclues support that meaningetbanons cannot properly defeat
Congress’s decision toalt broad legislation.Yates v. United State$35 S. Ct. 1074, 1097,
191 L. Ed. 2d 64, 92 (2015). The result may beharsllogical and egn impose expensive
burdens on the unsuspectiag,the NVRA arguably doeseeCROCKER, supra at 7—8. Even so,
the plain text must goversee, e.glLamie 540 U.S. at 538Cent. Trust Cq.454 U.S. at 360,
and the imposition of an onerous obligation camnmeet the high threshold for disregarding the
purportedly costly “import o€ongress’ chosen wordd,amig 540 U.S. at 53&ee, e.g.
SCALIA & GARNER, supra at 234-39|selin, 270 U.S. at 251Qwner-Operator Indep. Drivers
Ass’n v. Mayflower Transit, LL&15 F.3d 790, 792 (7th Cir. 201®pivey v. Vertrue, Inc528
F.3d 982 (7th Cir. 2008). As the Seventh Circuit has well explained, “[t]he [absurdity] canon is
limited to solving problems in exposition, as opposed to the harshness that a well-written but
poorly conceived statute may produce”; “[o]tvese judges would have entirely too much
leeway to follow their own policy preferences by declaring thateljislative choice is harsh or

jarring.” United States v. Logad53 F.3d 804, 806 (7th Cir. 2008ge also, e.gADRIAN
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VERMEULE, JUDGING UNDER UNCERTAINTY 57-59 (2006); John Manninghe Absurdity

Doctring 116 HaRrv. L. REv. 2387 (2003). On more than one occasion, the SOS has urged this
Court not to rewrite the NVRASee, e.g.Doc. 336-5 at 17-18.) By rejegng his attempt to affix

an omitted phrase onto clear statutory languageoted from other subsections, this Court now
heeds his advice.

At the same time, this Court rejecte tiS’ mootness argument. (Doc. 382 at 2€@;
supraPart I11.D.) Presently, the U&ntends the SOS has coneédhis point based on the
McRitchie Deposition.I¢l.) But, Defendants contest thifaand this Court will not now
disregard this decisivelgbvious disagreemenSéeDoc. 395 at 3—-8.) The fact that various state
entities have previously conaadithe applicability of the NVRA to remote transactions,
moreover, cannot moot this issue of statutotgripretation. Whatever his agency has previously
averred, the SOS now declares differentlyg¢[D336-5 at 8—-13), joined by DCFS and DHH,
(See, e.gDoc. 38 at 12—-13). Thus, the disputeaal, the stakes clear, with Defendants
determined to defy the US’ construal of the exsarhe statute. Hereetause “the relief sought
would, if granted, make a difference to the laégtdrests of the parti€shis case cannot be
regarded as modgee, e.gAir Line Pilots Assn., Int'l v. UAL Corp897 F.2d 1394, 1396 (7th
Cir. 1990) (relying orNorth Carolina v. Rice404 U.S. 244, 246, 92 S. Ct. 402, 404, 30 L. Ed.
2d 413, 415 (1971)xee also, e.gNasatka v. Delta Scientific Corh8 F.3d 1578, 1580-81

(Fed. Cir. 1995)Flagstaff Med. Ctr., Inc. v. Sulliva®62 F.2d 879, 884 (9th Cir. 1992).
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C. STATUTORY CONSTRUCTION: DE FENDANTS’ ALLEGED PAST AND

ONGOING NONCOMPLIANCE WITH THE NVRA

Three separate issues are raised by tHeM$S and Defendants’ responses. First,
Defendants argue that the NVRA requires no more than “reasonable effort[s]” at achieving
“substantial compliance,” whilde US points to an absenakestatutory support for this
standard. Second, both DCFS d@tdH insist on their absence of liability for any NVRA-
violations by any LGE; naturgl] the US disagrees. Third, s judicataprecludes Defendants
from re-litigating the factual anlegal determinations made by tSeottCourt and with its
recently discovered evidence indicating Defendants’ past and ongoing noncompliance, the US
argues that Rule 56 demands judgment in its fd¥efendants, of coursdisagree. This Court

considers each argument in order.

1. Section 7’s Standard
a. StatutoryCriterion
Section 7(a)(6) speaks without qualification and ambigcastyo a state’s discrete

responsibilities. It reads:

A voter registration agency thiagtan office for such service or assistance in addition to
conducting voter registtian shall . ..

(A) distribute with each application for susérvice or assistance, and with each
recertification, renewal, ahange of address form relating to such service or
assistance —

(1) the mail voter registration application form described” in §
20508(a)(2) . . .

(B) provide . .. [a certain type of v@tregistration form] . . .; and

(C)  provide to each applicanthe does not decline to registervote the same degree
of assistance with regard to the completof the registration application form as
is provided by the office with regard tiee completion of its own forms, unless
the applicant refuses such assistance.
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52 U.S.C. § 20506(a)(6)(A)—(CYaldez 676 F.3d at 944. Section 11 grants the US the right
“[to] bring a civil action in an ppropriate district cotifor such declaratory or injunctive relief
as is necessary to carry out this Act.” 52 €. 20510(a). Quite plawl nowhere in Section 7
does a statutory “substantial compliance” @d$onable effort” touchstone appear, as
Defendants have impliedly acknowledge®eé¢, e.g.Doc. 436 at 34, No. 2:11-cv-00926-JTM-
JCW.)

With ease, Congress could have modified the verbs “distrilaung™provide” in 8
20506(a)(6) with the adverb “reasdhd or predicate liability orsubstantial noncompliance. In
fact, it has done preciselyishin dozens of statuteSee, e.g.10 U.S.C. § 2684a(d)(7)
(“substantially comply”); 11 U.S.C. 8§ 523(c)(@reasonably comply’;)12 U.S.C. § 1703(e)
(“substantially complied with such regulatis in good faith”); 15 U.S.C. 88 634(f)(1)(A)
(“substantially complied”); 16 U.S.C. 8§ 1371(a)(5)iB (“substantially complied”); 42 U.S.C.
88 254c-6(a)(3)(A)(iii) (“reasonablefforts”), 609(a)(8)(A)(i)(I) (“substantially comply”); 44
U.S.C. 8§ 3507(j)(1)(B) (“reasonably comply”). keed, it even did so iSection 8 of the NVRA.
52 U.S.C. § 20507(a)(4Yelez 813 F.3d at 10 n.14.

But, in Section 7(a)(6) of the NVRA, rsuch precise language or even tangential
synonym appear€f. United States v. Agrawal26 F.3d 235, 261 (2d Cir. 2013) (concluding
that when, “in numbered subsections, the stayuext so exhaustively details the means by
which theft can be committed that one caryardnclude that Congress intended the means
provisions of the . . . [Economic Esponiage Aotfeach as broadly as human ingenuity could
conceive to accomplish theft”).

From the NVRA's text, then, two condions follow. FirstCongress inputted a

“reasonable effort” standard in another sectibthe same law; second, it has regularly placed
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such standards in sundry laws, includingfé&RA’s eighth section, when inclined to do so,
rather than relying upon the fedecalurts to discern or constructcsua standard in stray bits of
inherently problematic legislative history. Thered, as precedent demands, the absence of any
such mitigating language in Section 7(a)(6),gh&vision germane to this suit, must be deemed
deliberate, and Congress’ choice not tofitecsuch familiar and common terms must be
accorded absolute deferen&ee, e.gBFP v. Resolution Trust Corb11 U.S. 531, 537, 114 S.
Ct. 1757, 1761, 128 L. Ed. 2d 556, 563 (19@egory v. Ashcroftc01 U.S. 452, 467, 111 S.
Ct. 2395, 2404, 115 L. Ed. 2d 410, 428 (199¥);Virginia Univ. Hosps., Inc. v. Casel99 U.S.
83, 100-01, 111 S. Ct. 1138, 1148, 113 L. Ed. 2d 68, 84-85 (1@Bie);, 394 F.2d at 350.
Otherwise, a court would have denuded éhggalifiers of signitance and, by rendering
Congress’ chosen language sujperdis, flout its burden to acabany possible and reasonable
weight to a statute’s every woldegonsott v. SamueB07 U.S. 99, 106, 133 S. Ct. 1119, 1149,
122 L. Ed 2d 457 (1993%ee also, e.gAstoria Fed. Sav. & Loan Ass’'n v. Solimjid®1 U.S.
104,112,111 S. Ct. 2166, 2171-72, 115 L. Ed. 2d 96 (129itpd States v. Aleynikp&76

F.3d 71, 81 (2d Cir. 2012). No such interprefat is permitted, as a court cannot use the
canons “to import” rather than “remove” ambiguithere “the meaning of the [relevant] words
considered severally is not in doulRissell Motor Car Co261 U.S. at 520.

In accordance with these precepts, and in light of the NVRA'’s plainness, this Court reads
Section 7 to prescribe stricompliance with its commands, finding no support for any other
standard in the NVRA'’s pin and unambiguous langua@#., e.g, Marseilles Homeowners
Condo. Ass’'n v. Fid. Nat'l Ins. Cdb42 F.3d 1053, 1056 (5th Cir. 2008jecting a plaintiff's
“theory of substantial compliance” as barreddnyinsurance policy’s unqualified language and

case law construing unambiguous teamgequiring “strict compliance”Magness v. Russian
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Fed'n, 247 F.3d 609, 615 (5th Cir. 2001) (“We card® that the provisits for service of
process upon a foreign state orificdl subdivision of a foreigstate outlined in section 1608(a)
can only be satisfied kstrict compliance.”)_.ucey v. ColvinNo. 2:15-cv-01476-LDG-PAL,
2016 U.S. Dist. LEXIS 43598, at *2 (D. Nev. Mar. 31, 2016) (holding‘tatct compliance
with the rules governing mannef service is required”);f. Hutson v. Bas426 N.E.2d 749, 774
(N.Y. 1981) (contending that “[ifs wholly immaterial thathe courts might reasonably
conclude that what they perceias the ultimate legislative @mtives might better be achieved
by more flexible prescriptions” when theislature has erected a “rigid frameworR*)As
another court stated, “[a]dherertoethe plain meaning rule is nsimply a matter of judicial
craftsmanship” but of dutyn re Phila. Newspapers, LLL@18 B.R. 548, 558 (E.D. Pa. 2009).

And borrowing adjectives aratlverbs cannot but offend it.

b. Defendants’ Insufficient Counters

Conceding the absence of such qualifeessSreasonable” or “substantial,” Defendants
direct this Court both to snipfgewithin the NVRA's legislative history and to the narrow ambit
of the First Injunction.%ee, e.g.Doc. 398 at 5-6; Doc. 399 at 5-6.) However, their reliance on
these sources is insupportable for two reasonst, lBis Defendants themselves argued as to the
relationship between Sections 4 andée suprdart V.B, courts may not “resort to legislative
history to cloud a statutgttext that is clear,Ratzlaf v. United State510 U.S. 135, 147-48, 114

S. Ct. 655, 662, 126 L. Ed. 2d 615, 626 (198&y,d on other groundssee also, e.gDavis, 489

%41t should be noted that the Fifth Circuit hamplied “a demonstrated desire to comply” can
affect the operation of the NVR#&'notice requirement, set forth820510(b)(1), as to private
plaintiffs. Scott 771 F.3d at 836.
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U.S. at 808—09 n.3 (“Legislative history is irnedet to the interpretation of an unambiguous
statute.”).

Here, Section 7(a)(6) does not establiska'sonable effort” or “substantial compliance”
as sufficient. Such language is not in the stgatabthing within the NVRA's thirteen sections
disturbs this pggnant silencesSee, e.gAbrego v. Dow Chem. Ca143 F.3d 676, 683 (9th Cir.
2006) (“[Clonsideration of legislative history appropriate wherstatutory language is
ambiguous” and differentiating between “ambiguity” and “silencBtjlj v. Countrywide Home
Loans, Inc. 427 F.3d 446, 448 (7th Cir. 2005) (“[W]heretlegislative history stands by itself,
as a naked expression of ‘inteaticonnected to any enacted tetxhas no more force than an
opinion poll of legislators.”)Kearns v. Ford Motor CoNo. CV 05-5644 GAF (JTLXx), 2005
U.S. Dist. LEXIS 41614, at *12, 2005 WL 39679984 C.D. Cal. Nov. 21, 2005) (“Silence
on ... [an] issue does not equate to ambiguity.”).

Obliged to do no more than interpret amgplg Section 7(a)(6) alone, this Court cannot
amend it by introducing into itsgh text a foreign standar8ee McMellon v. United State&87
F.3d 329, 358-59 (4th Cir. 2004) (Niemeyer, dissentingaim). Just as tannot invent one, this

Court cannot transpose one from conference and committee répses, e.gConn. Nat'l

% Even if this Court felt bountb weigh the legislative histprit does not find it to be as
unambiguous as Defendants maintain. As Defendants S&te, €.g.Doc. 399 at 7 n.21), the
Senate Report does declare: “[P]rivate erdanent can encourage actito assure that a
reasonable effort is undertaken to achieve[the NVRA’s] objectie in all States.” SRep. No.
103-6 at 21. Even Defendants concede an init@blpm with their reliance on this language, as
the report here refers to “private initiative” theadists “[ijn addition tocriminal enforcement®®
Id. Beyond this lone reference,axy other mention of a reasonalaffort deals with Section 6,
the one section in the enacted NVRA in which this standard appeaat18-19, 31-323ccord
H.R.RepP. No. 103-9, at 15. Meanwhile, the House’s owpar did not construe § 20510(b) to
effectuate a “reasonable efforts” standard: “®ghien (b) provides a private right of action to
any person who is aggrieved ayiolation of this Act.” H.RReP. No. 103-9, at 20 (emphasis
added).
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Bank v. Germain503 U.S. 249, 254, 112 S. Ct. 1146, 1149-50, 117 L. Ed. 2d 391, 397 (1992);
GE v. EPA 360 F.3d 188, 191 (D.C. Cir. 2004).

Second, Defendants seem to have mischaracteriz&tdte€ourt’s ruling. As its
findings reveal, that court never concluded afendants’ “substantial compliance” satisfied
the NVRA. Rather, this fact did no more thaitigate against a certain remedy, i.e. monitoring,
with this court specifially concluding: “Ultimately, this Gurt finds that because Defendants are
only in substantial compliance, andt in full compliancethere is some potential danger that
future violations may occur.” (Doc. 436234, No. 2:11-cv-00926-JTM-JCW (emphasis added).)
Once it is fairly perused, tHgcottCourt actually decided theery opposite of what the
Defendants have contended. In paffer page, it stressed Defenti failure to achieve “full
compliance with the [NVRA'’s] madates” and left no doubt abauich failings’ illegality under
this strict statute; Defendants’ substant@mpliance and reasonable efforts swayedSitwt
Court only as to the remedyathit ultimately fashionedld. at 25, 27, 34.) Like th8cottCourt,
this Court will not revise the NVRA and regeiino more than substantial compliance and
reasonable effort by Defendants. However hardmpractical such a standard may strike the
Parties>® Section 7’s unambiguous and plain meaning must go$e,. e.gLamie 540 U.S. at

538;Cent. Trust Cg.454 U.S. at 360.

2. DHH's Liability for LGES’ Actions
Just as this state cannot evade its obbgatunder federal law by means of delegation,

see suprdart V.A.2, neither can DHH do so by private contr8ek, e.gUnited States255 F.

6 Revealingly, Defendants’ complaints echo those madentinarity of the Senate’s committee
responsible for the NVRA'’s draftingeeS.Rer. No. 103-6, at 57. The minority, of course, lost
in the bill’s final calculus.
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Supp. 2d at 78darkless 545 F.3d at 452. In this state, the LGEs serve as DHH'’s appointed
agents, (Doc. 398 at 29-33), and DHH'’s Secydbaars the ultimate sponsibility for the
“policy, development, implementation, and monitg of the statewide human services system
to assure the provision of the delivery of behavioral health and developmental disabilities
services,” la. R.S. 8§ 28:919A. Under state law, as DHH musiglement . . the statewide
human services system,” it is expecteddastruct and maintain this very systédi.(emphasis
added)]mplement OXFORD ENGLISH DICTIONARY ONLINE.

Under the NVRA, an entity providing “behavioral health and developmental disabilities
services” must be classified as a VRR.U.S.C. § 20506(a). Read in conjunction, both
Louisiana law and the NVRA compel this Courhtdd DHH responsible faihe violations of its
chosen agents when the power to appointydaitor, and to maintain rests upon it alone and
when each agent receives payment from LA Iofueiof its contracts. Other courts have
similarly ruled as to Medicaid sgce providers, local benefitdfeces, state university disability
services offices, and other seemingly independenstensibly inapposite entities, and the
private character of these entities did natadbe the state or the relevant agency of
responsibility when publitunctions were performe&ee, e.gHarkless 545 F.3d at 452frue
the Vote 43 F. Supp. 3d at 71Binited States535 F.3d at 849Nat’l Coalition for Students with
Disabilities Educ. & Legal Defense Fund v. Téb. 2:00-cv-1300, 2002 U.S. Dist. LEXIS
22376, at *8-10, 2002 WL 31409443, at *3 (S.D. Ohio Aug. 2, 2@iggbled in Action of
Metro. N.Y. v. Hammon202 F.3d 110, 120 (2d Cir. 200@ilmore, 152 F.3d at 293—-94. With

these opinions, this Court agrees and holds DHH resgerisitthe LGE’s misdeed.
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3. Propriety of Summary Judgment

Rule 56 requires a court to enter judgmenta movant whenever “there is no genuine
dispute as to any material fact and the moisettitled to judgment as a matter of lawebER.
Civ.P. 56(a). A dispute is “genuine” so long as “dwdence is such thatreasonable jury could
return a verdict for the nonmovingmpa” and a fact is “materialif it “might affect the outcome
of the suit under the governing lavAhderson477 U.S. at 24&ee also Ray v. United Parcel
Serv, 587 F. App’x 182, 186 (5th Cir. 2014). Here, the Parties do agree on certain facts—that
DHH and DCFS were not in full compliance prior to 8ettMatter. See, e.g.Doc. 398; Doc.
399; Doc. 402.) However, they dispute the exterwhich Defendants have failed to comply
sinceScottor ensured compliance by eygrogram under their purviewCompareDoc. 360-1,
with, e.g, Doc. 398; Doc. 399; Doc. 420.) Of couras,this Court has now concluded, even
minor noncompliance contravenes the NV&e supréart V.C.1.

As such, only a few facts matter to ascertagrthe existence of arctionable violation.
First, Defendants have conceded thablated instances” efoncompliance persisgee supra
Parts I11.B, Ill.E, V.A.1, and not even ti8cottCourt found them to be in “strict compliance”
with the NVRA, (Doc. 436 at 34, No. 2:11-c@@26-JTM-JCW). In addition, Defendants have
acknowledged that multiple violatis pre-dating the Fir$njunction were not actually ligated in
Scott and theScottCourt certainly could not have deténed the significance of the pdStott
violations that Defendants themse$vconcede have taken placed, e.g.Doc. 398 at 9; Doc.
399 at 9; Doc. 402 at 7.) By definition, even a fiat of such established and incontestable facts
would entitle the US to relief pursuant to § 20510(a) based on the plain meaning of §

20506(a)(6).
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Yet, the US now seeks a remedy denied tdSttPlaintiffs: ongoing monitoring of the
various Defendants’ NVRA efforts. Where a statets subordinate agems “openly and plainly
refuses to comply with the NVRAsuch monitoring may be propéifrue the Votg43 F. Supp.
3d at 715 (construiniiller, 129 F.3d at 837). Indeed, other ptifs have requested it, and
other courts have recognizéds particular's remedy special value to securing the NVRA'’s
aims.See Valdez v. Herrergiv. No. 09-668 JCH/DJS, 2012 &l.Dist. LEXIS 177639, at *17—-
18 (D.N.M. Mar. 21, 2012)Ass’n of Cmty. Orgs. for Reform Now v. Sddti. 08-CV-4084-
NKL, 2008 U.S. Dist. LEXIS 53580, at *27-29, 2008 2787931, at *8 (W.D. Mo. July 15,
2008). Historically, when NVRA via@tions have been suitablygwen, as they have been here,
courts have not hesitateddompel states to submit plans for full and prompt complicbee,

e.g, Condon v. Ren®13 F. Supp. 946, 949, 960 (D.S.C. 1995).

Even so, where the degree of noncompliance irenthsputed, it can rarely be said as a
matter of law that this most intnwe of remedies should be imposé&d. Or. State Med. Sog'y
343 U.S. at 333. Plaintiff proffers disturbing tale of rampaahd substantial violations by
multiple state actors, (Doc. 360-1), and, if atcedpthis evidence would support the imposition
of a broader injunction than tl8eottCourt considered. In otrast, Defendants counter
Plaintiff's litany with a profession of their goddith and an acknowledgement of only the most
minor defects since the First Injunction was egde (Doc. 398; Doc. 399; Doc. 407). Especially
when set beside the US’ accumulated record, Defendants’ proffered evidence is more than a
scintilla, Little, 37 F.3d at 1075. Most assuredly, to ptic& former over the latter and to
conclude that only persisteahd ongoing monitoring would effectuate the NVRA'’s purposes

would require this Court to make a factual dei@ation, not a legal one, and attribute an utter

106 of 113



lack of credibility to several witness’ sworitirigs. A factfinder may eventually do so, but this
Court cannot under Rule 56.

In such cases, caution is due, for when suér-reaching injunction is threatened,
proportionality greatly matters, and a remedy nimgstarefully tailored to achieve the federal
law’s ends in the least obtrusive possible marmdeiScott 2016 U.S. App. LEXIS 10919, at
*15, 2016 WL 3345277, at *5 (reminding tBeottCourt that “an injunton may not encompass
more conduct than was requested or exceed giad b@sis of the lawsuit”). Undeniably, the
dramatic remedy requested may eventually be detnraded to be proper and essential, but it is
has not yet been conclusivelnd incontestably shown to bee proper means of rectifying
Defendants’ proved shortcomings. So convinced, egahfinds Defendants to have violated the

NVRA, this Court cannot graithe remedy that the US has requested under Rule 56.

D. PROBLEM PRESENTED BY MCRITCHIE'S ERRATA

Rather unexpectedly, one more issue has adaang the Partiedast round of briefing.
In the US’ Opposition to Schedler's MSJ, thevernment had relied on the deposition testimony
of the SOS’ Rule 30(b)(6) designee, McRitcheebuttress its contention that no live dispute
now exists as to the NVRA’s coverage over remote transactions. (Doc. 42atalsdoc.
382 at 3—6.) According to the trsaript, McRitchie testified thdtas early as 2007, the SOS had
instructed VRAs that ‘voter registrationatvays offered,” regardless of the mode of
transaction.” (Doc. 420 at 1-2ee alsdoc. 382-2.) But, Schedler's MSJ Reply, (Doc. 395),
points the Court to a correctedrsion of McRitché’s testimony: “In 2011, all training was
limited to in person transactions.” (Doc. 395 at 9-sH& alsdoc. 420 at 2.) Focusing on the

same provision, the US characterizes this chasgesrboten under RuB®(e), (Doc. 420 at 2—
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3), while the SOS defends its propriety, (D423 at 3—4). Per precedent and law, neither side
can win this argument based on the few facts now available.

Rule 30(e) allows a deponent to review a deposition trgotsond “[i]f there are changes
in form or substance, to sign a statementlggsthe changes and theasons for making them.”
FeD. R.Civ. P. 30(e)Gonzalez v. Fresenius Med. Care N. A889 F.3d 470, 480 (5th Cir.
2012)%" In this rule’s construction, éhfederal courts have splitintwo camps. A majority point
to Rule 30(e)’s plain terms and therefore pedsjponents to make “chargythat contradict the
original answers given, even if those chargesnot supported by conving explanations, as
long as the deponent complies with the instandiprovided within the rule itself for making
such changesPoole v. Gorthon Lines ABO8 F. Supp. 2d 778, 785-86 (W.D. La. 2012). A
substantial and growing minority, however, “hold tRale 30(e) is to be used for corrective, and
not contradictory, changeddambleton Bros. Lumber Co. v. Balkin EnteB97 F.3d 1217,
1225-26 (9th Cir. 2005) (collecting casem)cord, e.g.Garcia v. Pueblo Country Clyt299
F.3d 1233, 1242 n.5 (10th Cir. 200Zhorn v. Sundstrand Aerospace Cog07 F.3d 383, 389
(7th Cir. 2000). A vision animates this schiabh deponent can freetevise their testimony
afterward, the deposition has bemma “take home examination,” and its utility as a discovery

device wholly forfeitedGreenway v. Int'l Paper Cpl144 F.R.D. 322, 325 (W.D. La. 1998ge

67 Schedler describesishcase as follows:

The Fifth Circuit . . . observed thaitnesses sometimes make substantive
missteps in deposition testimony which nieeycorrected with an errata sheet,
provided there is no indication of unreasonable and vexatious effort to multiply
proceedings.

(Doc. 423 at 3.) By so doing, the Secretary oversigkscase, as the Fifthircuit did not restrict
a court’s discretionary power to strike e@mata sheet solely to “unreasonadntel vexatious”
instancesGonzalez689 F.3d at 480 (emphasis added)ebd] the Fifth Circuit actually upheld
the district court’s decision that attorney had contravened Rule 30(d).
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also Garcig 299 F.3d at 1242 n.5 (quotitireenway 144 F.R.D. at 325)f. Cavanaugh v.
Wainstein No. 05-123 (GK), 2007 U.S. Dist. LEX 40242, at *33, 2007 WL 1601723, at *10
(D.D.C. June 4, 2007).

Regardless of the side chosen, even wahstatement explaining the change has been
proffered, a district court enjoyke discretion to ordehat a deposition be reopened so that the
revised answers may be followed up on #rareason for the corrections explorédole 908
F. Supp. 2d at 786. As McRitchie’s changes affieetsubstantive implications of her sworn
testimony, this Court believes thissult coheres with the purpssof both Rule 30 and Rule 31.
Accordingly, as specified in this Ruling’s conclusieag infraPart VI, Schedler will be ordered
to make McRitchie available for a second depositiora certain date so that the reasons for her

changes can be subjected to proper scrutiny.

VI. CONCLUSION

Long ago, the Supreme Court “recognized the elementary proposition upon which our
structure of civil rights is basedThe] political franchse of voting is . . . a fundamental political
right, because [it is] preservative of all rightCity of Mobile v. Bolder446 U.S. 55, 115, 100
S. Ct. 1490, 1525-26, 64 L. Ed. 2d 47, 89 (198r@Hall, J., dissenting) (quotinick Wo 118
U.S. at 370). Again and again, that theme has been invBlegdolds377 U.S. at 561-62. And,
again and again, courts, scholamsd politicians have emphadilzthis link between voting and
civil rights. Sees2 U.S.C. § 20501;HE FEDERALISTNO. 52, at 354; WWLDMAN, suprg at 170.

Passed in 1993, the NVRA represents one soalgressional effort to safeguard and
expand this republican right in language bam elear. Once their many arguments have been

distilled and their many motions perused, one issgeali¢his case’s core: tehat extent, if any,
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does Section 7 of the NVRA apply to these Deéand in light of its terms and another court’s
adjudication of Defendants’ past—and admittedetations. Through this thicket, well-settled
jurisprudence provides a compass. BeettMatter cannot bind the US, and while this case has
not been mooted, the Defendants are bound in full both byabgCourt’s findings and to
Section 7’s unambiguously diséeeand varied mandates. Howee impractical it may strike
Defendants, the NVRA must be read to caeenote transactionsd to require strict

compliance. Only Congress can concoct a nendstal by means of legislation, either expressly
circumscribing the NVRA's scope or affirming ilanguage’s natural iipations. But, until it
decides to act, a line insangle report will not do.

Nonetheless, despite the cogencyhef evidence produced by the US, enough
uncertainty beclouds the recordftweclose its victory under Rufb as to the remedy requested.
Before permanent monitoring may be compeljedgments regarding credibility and weight
must still be made, for the US now seeks farentbhan the permanent injunction awarded by the
ScottCourt. Conversely, to the extiethe US now seeks an order declaring Defendants in
violation of Section 7 of the NVRA, thatgqeest must be granted, for violations have
indisputably persisted even 8totts aftermath. Although thesnay be minor, they are
nonetheless violations.

Accordingly, for the aforementionedasons, this Court ORDERS as follows:

1. The five Dispositive Motions filed by the Defendants—the Motion for Partial

Summary Judgment, (Do836); the Motion to Dismiss Based on Res Judicata,
Collateral Estoppel or Mootness, (Doc. 348 Motion to Dismiss Pursuant to Rule

12(b)(1), (Doc. 341); the Motion to Dismiss Bgcretary of State for Lack of Subject
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Matter Jurisdiction, (Doc. 342); and the Mwitito Dismiss Pursuant to Rule 12(c),
(Doc. 345)—arddENIED.

. The United States’ Motion for Sunary Judgment, (Doc. 346), GRANTED IN
PART andDENIED IN PART . This Court finds thaDefendants have violated
Section 7 of the NVRA, but the nature and ekt those violatiosn remain issues to
be tried. Therefore, this Court will notdar any monitoring at this time. Instead, on

or beforeSeptember 7, 2016at5:00 p.m. Plaintiff and Defendants must submit

simultaneous briefs regarding the remedhed they propose and how they propose to
adjudicate any and all remaining issuegclicParty’s brief may not exceed ten pages,
and DCFS and DHH may file only one sharei@fbif further briefing or argument is
deemed necessary, this Court will eitBelicit briefs or schedule a hearing.

. On or beforeSeptember 7, 2016at5:00 p.m, the Parties must submit a single joint

document specifically listingnd succinctly describingveryalleged violation of the

NVRA that either post-datedcottor was not adjudicated by tlseottCourt. For

every alleged violation, nunebed and identified, DCF&d DHH, together, and SOS

may respond in detail; “deny” will be deemed insufficient. Each party must cite to
specific portions of the record as supporttfe allegations or its denial. The required
format appears as an appendix to this Ruling. No amendment to this document will be
allowed absent thisd@lrt's authorization.

. On or beforeSeptember 7, 2016at5:00 p.m, the Secretary of State is to make Ms.

Catherine McRitchie available for depositionthg United States at his own expense.
During this examination, the United Stateay freely explore any and all issues

related to her recently submitted errata.
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5. A status conference in this matter is schedule@&éptember 30, 2016at9:00 a.m.

for the purpose of selecting a trial date.

Signed in Baton Rouge, Louisiana, on July 26, 2016.

UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA
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APPENDIX
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