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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF LOUISIANA
FOREVER GREEN ATHLETIC CIVIL ACTION
FIELDS, INC, et al.
VERSUS NO. 11-633-JJERLB

BABCOCK LAW FIRM, LLC, et al.

RULING AND ORDER DENYING DEFENDANTS’ RULE 37(b) MOTION

Before the Court is Defendants’ Motion to Dismiss Damages and/or for Gtheticdhs
(R. Doc. 70), filed on June 24, 2014. Plaintiffs filed a Memorandum in Opposition (R. Doc. 77)
on July 16, 2014.

Defendants “move in accordance with Feti&ale of Civil Procedure 37(b¥dr an
order dismissing Plaintiffs’ claims for damatjesr otherwise imposing sanctions. (R. Doc. 70
at1). Rule37(b)(2)(A)authorizes a coutd dismiss claimsvith prejudice for failure to comply

with a discovery order, but only when the noncompliance results “from willfulnessl daitia

! Specifically, Defendants ask the Court to dismissaiewing claims for damages:

a. Direct payments to Babcock Law Firm, L.L.C. and Eric Miller that are alleged b
Plaintiffs to be above and beyond that reflected in Babcock Law Firm, [sla@d Eric
Miller’s billing records;

Direct payments to ClsiAlexander;

Payment of ‘Employee Costs’;

Payment of ‘Consultant Costs’ to Hano & Ginsberg and Riverview CapitauGants;
Payment of ‘Copying Costs’;

‘Lost Profits’;

Claims against Dawson for project losses per Hano & Ginsberg report;

Consent Judgment rendered against Forever Grdeawson |1; and

Costs of Bankruptcy Petition.

@ oo0T

(R. Doc. 70 at 2).
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and not from the inability to complyPrince v. Poulos, 876 F.2d 30, 32 (5th Cir. 1989). The
Rule otherwisallows the courto imposdesser sanctions whilencurrently awarding
expensespeither of which require a showing of willfulneSse Smith & Fuller, P.A. v. Cooper
Tire & Rubber Co., 685 F.3d 486, 488 (5th Cir. 20123)ltimately, the district court “has broad
discretion . . . to fashion remediestedito the misonduct; Pressey v. Patterson, 898 F.2d
1018, 1021 (5th Cir. 1990), ampermitted to “rely on its complete understeny of the
parties’'motivations” Smith v. Smith, 145 F.3d 335, 344 (5th Cir. 1998).

Defendants believe dismissal or some lesaaction is appropriate “because of
Plaintiffs’ pattern of conduct in failing to provide discovery and to comply withGbisrt’s
discovery orders” to produdmancialdocuments responsive to Defendants’ initial discovery
requests(R. Doc. 70 &1). Defendants first requested discoveryPtdintiffs’ monetary losses in
their Interrogatories and Requests for Production served on March 19, 201E2requests
underlying the current Motion. (R. Doc. 12-3 at 2). Based on supplemental redpterses
received on May 9, 201Mefendais served their fourthes of Regests for Production on May

27, 2014 These latest requests are not at issue, but remain relevant as they also sought

2 Defendants'’ first Interrogatories and Requests for Productiorderv March 19, 2012 contained broad and
generalized requests:

Interrogatory No. 4
Identify all physical, documentary and/or demonstrative evidence thangg or will introduce
or use at the trial of this matter.

Interrogatory No. 5
Identify and list each item of damage alleged . . . . For each damage listed, pleated.S.
Dollar amount when applicable.

Requests for Production Nos. 2 and 3
Produce all documents identified in your response to Interrogatory No..4and] that support
those damages identified and listed in your response to InterrogatioBy N

(Defs.’ 1stinterrog. and Req. for Prody®. Doc. 582 at 2426).



discovery of Plaintiffs’ damages. Defendants’ fourth discovequestsywerenarrowerthan the
March 19, 2012equests as they trackdte specific categories of “direct and consequential
damagesuantified in Plaintiffs’ May 9, 2014 supplemental respongdbe initial request¢R.
Doc. 83 at 2). The Court hikewiseissued two Orders (R. Docs. 12, 65) compelgntiffs
to produce thénancial documentsequested on March 19, 2012 — the second of which
prompted the current Motiadim Dismiss(R. Doc. 65) The Court later issued a similarder (R.
Doc. 83 compelling Plaintiffs compliancewith Defendants’ fourth Requests for Production
served on May 27, 2014.

OnJune 19, 2012, the Court grant@efendantsfirst Motion to Compel (R. Doc. 12),
filed after Plaintiffs did not respond to their initilarch 19, 2012 discovery requests. (Order, R.
Doc. 13). By the time the Court ordered productilajntiffs had alreadyrovided responses
on May 25, 2012. (R. Doc. 58 at 2). However, Defendants believed the Responses to
Interrogatory Nos. 4 andd&nhd Requedbr Production Nos. 2 andv@ere insufficient
Defendants wrote to Plaintiffs on August 3, 2012 requesting supplemental resp@nBex. (
58-2 at 28). When Plaintiffs did not respond to their letter, Defendants waited alns@st2 y
beforere-urging their request in April of 2014. (R. Doc. 58-2 at 31). As Defendaqtsested
Plaintiffs supplemented their responses on May 9, 2§lgroviding a more detailed itemization
of their damages, but failing to produce any corroborating documents. (R. Doc. 58-2 at 46-50)
These supplemental responses prompted two things. First, Defendants issued atfofirth s
Requests for Production on May 27, 2014, which sought very specific financial doctima¢nts
would corroborate the specific damages itemine@laintiffs’ May 9, 2014 supplemental

responses. Next, because no documents were produced on May Defehdants filed their



secondMotion to Compel (R. Doc. 58) documents responsive to their initial March 19, 2012
discovery requests. (R. Doc. 65 at 1).

The Court granted Defendants’ second Motion to Compel (R. Doc. 58) on June 12, 2014,
ordering Plaintiffs to supplement theiegponses with financial documents by June 19, 2014.
(Order,R. Doc. 65). On June 20, 20B4day after the deadline set by tGourt’s Order (R.

Doc. 65), Plaintiffs submitted their supplemental responses to Defendants’ March 19, 2012
discovery request (R. Doc. 70-2 Plaintiffs’ June 20, 2014 supplemental responses to
Defendants’ March 19, 2012 discovery did not contain any documents. [rRimatiffs
explained that

At present, and without any currently-known exception (save for one minor

distinction discusseihfra), Plaintiff has heretofore provided to Defendant the

whole and entirety of any/allbdumentation in his possession which may or could

be responsive . . . . Stated otherwise, Plaintiff is presently not in possession of any

documentation responsive unto the aforesaid listing which has not yet been

provided to the Defendants.

(R. Doc. 70-2at 4). The “one minor distinctionPlaintiffs referred to werdocuments related to

Plainiffs’ damages, but directly responsive to Defendants’ fourth Requests for Rondiiee
on June 27, 2014:

[V] arious ‘specific’ financial records which were recgrsibught by the

Defendants in connection with their May 27, 2014, Fourth Set of Requests for

Production of Documents (for which Plaintiff is presently compiling a response)

In lieu of sending an unorganized pile of paperwodssentially Plaintiff's

presetly-ongoing, workin-progress compilation—in advance of the more formal

response to [the May 27, 2014 Requests for Production] which will follow . . . .

Otherwise and subject to the limited distinction addressed above, Plaintiff has

heretofore made a fulind conplete production of any/all such responsive items
which Plaintiff ‘may or will introduce or use at the trial of this matter.’



(R. Doc. 702 at 45). DespitePlaintiffs’ insistence thathey did not have supplemental
documents responsive to the March 19, 2012 requests, Defendants filed the instant Motion to
Dismiss and/or for Sections (R. Doc. 70) on June 24, 2012.

Plaintiffs informed Defendants on June 25, 2014 that they had already provided
everything in their possession and control to Defendants. (R. Doc. 83 at 5). Two daysdater, t
June 27, 2014 deadline for responding to Defendants’ fourth Requests for Prodasted
without any of the responsive “various ‘specific’ financial records” Baintiffs were allegdsg
compilingon June 20, 2014. (R. Doc. 83 at 5). Without receiving any documents in response to
their fourth discovery requests, Defendants moved the Court to compel production of these
documents on June 27, 2014. (R. Doc. 72).

OnJuly 30, 2014, the Court granted the Motammpelling Plaintiffs responseo
Defendantsfourth set of discovery requesterved on May 27, 2014. (R. Doc. 8®).this most
recent Order (R. Doc. 83), the CorgquiredPlaintiffs to producenyoutstanding discovgiby
August 15, 2014 (R. Doc. 83 at 4). Plaintiffs were additionally ordered to file an affidaké i
record verifying the documents produced, if any, by August 18, 2014. (R. Doc. 83 at 4).

Plaintiffs complied with the Court’s Order by producing documents and filingdpafts
into the record. (R. Docs. 102, 10P)laintiffs’ affidavits indicate they producétategoried of

documentselevantto their alleged damag@as response to Defendants’ May 27, 2014 discovery

3 Specifically, Plaintiffs claim they produced documents reflecting:
Q) Loans Keith Day made to Forever Green to pay Defendants’ legal fees;
(2) Keith Day’s withdrawal 032,500 from his IRA; and
3) Keith Day’s 20022010 tax returns.

(David Ripka Aff., R. Doc. 102); (Keith Day Aff., R. Doc. 103).



requests(R. Docs. 10, 103.* The affidavits do not otherwise indicate that any documents were
produced in response to Defendaffitst discovery requests served on March 19, 2012. i$his
corsistent with Plaintiffs'June 20, 2014epresentatiothat they do not have anyher

documents responsive to Defendants’ March 19, 2012 discovery regussise irthe current
Motion to Dismiss (R. Doc. 702). Plaintiffs alsoqualified their responses to Defendants’ fourth
Requests for Production, however, by explaining that other than the 3 categories of document
produced: “I am not in possession or contrchoy other responsive documents|co not

possess or control any additional documents . . . .” (Ripka Aff., R. Doc. 102 at 7); (Day Aff., R.
Doc. 103 at 7).As the Court already explainetijg qualification isanything but new.

Plaintiffs and their attornelyaverepeatedly insistethat they have producedyerything
responsive to Defendants initial Interrogatories and Requests for Producties se March 19,
2012. (R. Doc. 72-6 at 1) (“As | have said repeatedly, you have all that | have recehisd in t
case, a huge volume of documents.”); (R. Doc. 73) (Plaintiffs’ counsel made the same
affirmation at the Court’s July 2, 2014 hearing); (Pls.” Supplemental Discovep,A® Doc.

72-7 at 2) (“At present . . . Plaintiff has heretofore provided to Defendant the wholetaatye
of any/all documentation in his possession which may and could be responsive unto these
specific items.”).

Despite Plaintiffs’ insistecethat they have nothing more to produBefendanthave
continued to asklaintiffs toprovide financial documents in response to their March 19, 2012
discovery request® no avail. When Plaintiffs inevitably produce nothing and insist that

nothing exsts, Defendantsnove the Court to compel production. As of this OrBefendants

* Although the documents produced on August 15, 2014 were in response to specifitsreguie on May 27,

2014, the Courtaalizes these documents were still arguabbponsive to Defendants’ March 19, 2012 Request for
Production No. 3 asking for documents supporting each item of damaggsialedts dollar amount. (R. Doc. 58

2 at6, 8).



still contend Plaintiffs should be in possession of more documents responsive to their March 19,
2012 requestsyet theywill not produce sufficient evidence to supportitireonetary losses

The Court is aware ddefendants’ ongoing frustrations throughout discov@y Docs.

12, 13, 16, 27, 37, 39, 41, 43, 46, 50, 53, 54, 55, 56, 57, 58, 59, 64, 65, 66, 68, 70, 72, 74, 75, 81,
82, 83) (various discovemelated issuepresented to and resolved ttnge Courtthroughout this

3-year litigation). Plaintiffs’ lack of dilignce however, has already been handled by the Gourt’
previous @ders making the instant Motion cumulative. The Court also acknowledges that it is
implausible that Plaintif havenever had documentation to support the very specific amounts

and @tegories of certaiolaimed damagesndhas ruled accordingly. For instance, the Court

has granted Defendt Motions to Compel (R. Docs. 13, 65) somelad same discovery at

issue here, assessed fees and expenses against Pl@&ntitsc. 129) under Rule 37(c)(5), and
precluded Plaintiffs from presentirany expert testimony at ttiéR. Doc. 82) by granting

Defendats’ Motion to Strike Plaintiffs’ experts (R. Doc. 66).

Ultimately, there is nothing more to be done when the GoOrderscompelling
productionare consistently met witRlaintiffs’ insistence that they are incapable of compliance
becaus&o other douments existPrince, 876 F2d at32 (court must determine whether
noncompliance results from “the inability to complyAt some point discovery has to end; and
Defendants must accept Plaintiffs’ insisteranad proceed to trian the evidence produceth
this case, discovery closed August 18, 2014. (R. Doc. 81). Most importarfigintiffs bear
theultimateburden of proof, not Defendants. In other worfiBJaintiffs simplydo not have
evidenceo supportheir claimed damages- no matter hownrealistic that may seers-they

risk losing onsummary judgment or at trialGiven Plaintiffs’ insistence that no further



information exists, the Court will not sanction Plaintififisder Rule 37(b) for not producing
documents they have regtedly claimed toot have.

Additionally, the Court is aware of Defendant®ncerrthat Plaintiffs willattempt to
presenunproduced discovery in support of their claims at trial or during dispositive motion
practice But the Court cannot sanction Pldifrgibased on Defendants’ assumptiotheir
future noneompliancewith theCourt’s Orders or th€ederal Rules of Civil Procedurdt is
noted, howevetthatin addition to Rule 37(b)’s available sanctions, uritigle 37(c)(1), ifa
partyfails to“provide information . . . required by Rule 26(a) or (e)thin the established
deadlinesthe partyis not allowed to use that information or witness to supply evidence on a
motion, at a hearing, or at trial, unless the failure was sulstgujdstified or is lrmless.® To
be cleartheexclusion “is mandatory and automatic unless the party demonstrates substantial
justification or harmlessnesg$xéd Dot Bldgs. v. Jacob Technology, Inc., 2012 WL 2061904, at
*3 (E.D. La. June 7, 20123ge also Moore v. BASF Corp., 2012 WL 4344583, at *4 (E.ba.
Sept.21, 2012) (a party is not excused from its Rule 26 obligations “because it has not fully
investigated the case”) (quoting F&1.Civ. P. 26(a)(1)(E)).Should Plaintiffs attemptio present
anyunproduced discovemt trial or in connection with dispositive motiolxfendants may
object and seek exclusion of the unproduced evidence at that time. Additionallygrsancly
be appropriate under Rule 37(b) if Plaintiffsgtesentany ofthese documentss evidence

despite tlkir repeated assurances that notl@rigss. Therefore,

® Most relevant here, Rule 26(a) requires a partjwithout awaiting a discovery request:”

[A] computation of each category of damages claimed by the disclosingparty must also
make available for inspection and copying as under Rule 34 the documenisr@avadintiary
material. . . on which each computation is based.

Fed. R. Civ. P. 26(a)(1)(A)(iii).Rule 26€)(1) provides that a partyvho has mada disclosure under Rule 26(=)
or who has responded to an interrogatory, request for production, or requaebnhfesion— must supplement or
comect its disclosure or response . . . in a timely manner” or as ordered byitie scheduling order.



IT IS ORDERED that Defendants’ Motion to Dismiss and/or for Sanctions (R. Doc. 70)
is DENIED.

Signed in Baton Rouge, Louisiana, on October 7, 2014.

QRO N o

RICHARD L. BOURSEO!S. JR.
UNITED STATES MAGISTRATE JUDGE




