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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA

FOREVER GREEN ATHLETIC CIVIL ACTION
FIELDS, INC, et al.

VERSUS NO. 11-633-JJBRLB

BABCOCK LAW FIRM, LLC, et al.

RULING ON DEFENDANTS’ MOTION TO COMPEL

Before the Court iarenewedViotion to Compel (“Motion”) filed by Defendants,
Babcock Law Firm, Timothy Stephen Babcock, Stephen Babcock APLC, BabcdokrBar
LLC and Westport Insurance Corporation (“Babcock”), on October 9, 2013 (R. Dodn4®).
Motion, Babcockasks the Court to compdPlaintiffs, Keith Day, David Ripka and Forever
Green Athletic Fields, Inc. (“Plaintiffs"Yo produce documents responsivésaliscovery
requestshat Plaintiffswithheld on the basis of attorney client privilege and work product
protection. (R. Doc. 46).Babcock alsanoves the Court to compel a nparty, attorney Eric
Miller of the Kullman Firm (“Miller”), to produce documents responsive to BaksoRule 45
subpoena duces tecum. Millefused tgroduce the subpoenaed documents based on the
attorney client privilege and work product protection.

Plaintiffs filed a response (“Opposition”) to oppose production of the documents
requested from them and to raise objections to the subpoena directed tpothMilidiormer

attorney(R. Doc. 18)! Ordinarily, Plaintiffs could not object to a subpoena issued to a

! Babcockfiled a previous Motion to Compel, whiglas only directed at Plaintiffs and sought production of the
same documents at issue here. (R. Doc. 16). The Court denied thait Blopprocedural grounds, without ruling on
the substantivessues. (R. Doc. 43). After curing the procedural defects described Gptines Ruling (R. Doc.

43), Defendants’ reirged their Motion to Compel (R. Doc. 46). At the pattieguest, the Court will adopt by
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nonparty. NonethelesBJaintiffsdo have standing to raise objections to the subpdieected to
their former attorney because thagim a ‘privilege with respect to the netals subpoenaed”

— specifically,the attorney client privilege and work product protect@rmown v. Braddick

595 F.2d 961, 967 (5th Cir. 197%®ichardson v. Axion Logistics, LL.8lo. 13-302, 2013 WL
5554641, at *2 (M.D. La. Oct. 7, 2013)f(a Rule % subpoena seeks privileged information
belonging to a party to the suit, that party has standing to challenge it, dvesuiopena is
directed at a noparty”); Stogner v. SturdivanNo. 10-125, 2011 WL 4435254, at *6 (M.D. La.
Sept. 22, 2011) (notinplaintiff has standing ttobject to a Rule 45 subpoena directed to a non-
party on the basis of some personal right or privilege that she has in the geestds, such

as the attornegtient privilege”).

The appropriate procedure to compel nantes, such as Miller, to produce documents is
through a subpoena, as required by Rule 45 of the Federal Rules of Civil Procedsrenl§it i
after the individuals or entities object on grounds of privilege or otherwise faibtuce . . .
that the Courwill consider a motion . . . [to] compel the entity to produce the documents
pursuant to Rule 45 . . Johnson v. Kraft Foods North America, 236 F.R.D. 535, 540 (D.
Kan. 2006). Miller was served with the Rule 45 subpoena on September 4, 2013. (R. Doc. 46-2).
On September 19, 2013, Miller objected to the subpoena by assketiatiorney client privilege
and work product protection in a written declaration (“Miller declaration,” R. Do&)46-
Babcock then appropriately moved the Court to compel production of the subpoenaed
documents. Miller received service of the Motion to Compel on November 15, 2013 (R. Doc.
49). As of this Ordemiller has not entered an appearance or otherwise responded to Babcock’s

Motion to Compel.Since Miller was affaded an opportunity to respond to the Motion to

referenceheir substantive arguments pretal in connection with Defendants’ previous Motion to Compel. (Defs.’
Mot., R. Doc. 16); (Pls.” Opp., R. Doc. 18); (Defs.” Reply, R. Doc. 21).
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Compel, the Court mdyeely issue an ord@ommanding him to produce any of the requested
documents, despite his nappearancesee Andrade v. Cooper/T. Smith Stevedoring Caq. Inc.
No. 06-907, 2009 WL 5178301, at *2-3 (M.D. La. Dec. 19, 2009) (granting defendant’s motion
to compel non-party to produce documents responsive to Rule 45 subpoena whmgynoms
served with, but never responded to motion to comBéiguder v. M&A Tech., IncNo. 10-
2518, 2010 WL 4852280, at *2 (D. Colo. Nov. 19, 2010) (same).

For the reasons discussed bel®abcock’sMotion to Compel (R. Doc. 463
GRANTED IN PART andDENIED IN PART .
l. FACTUAL BACKGROUND

In this actionPlaintiffs allegetheir former attorneyBabcock committedlegal
malpracticeduringits representation of Plaintifiduringa prior litigation andis liable for
damages The underlying litigation began on May 3, 20@%entwo former employees, Charles
and Kelli Dawson‘the Dawsons), sued Keith Day and David Ripla Louisiana stateaurtfor
“defamation and intentional tortious interference with contractual relati(RsDoc. 4 at J. In
thesame action hte Dawsons sued Day and Ripka’s company, Forever Goedareach of their
employment contractsThe suit waditled Dawson, et al v. Forever Green, et(aDawson 1),
No. 531, 941 (19th JDC, East Baton Rouge Parish). (R. Doc.)4 at 1

On August 25, 2005, Defendamimothy Stephen Babcockormally enrolled as counsel
for Forever Green, Day and Ripkaawson | (R. Doc. 4 at 9. The following day, o August
26, 2005, Babcock signed a joint dismissal agreement with the Dawsons’ couriSawesunh |
was dismissed whibut prejudice. (R. Doc. 4 a).20n September 27, 2006 — 397 days later —

the Dawsons rd#d their action against Plaintiffis thesame Louisiana stateuart (“Dawson



I1"). (R. Doc. 4 at 22 Aside from the Dawsons’ failure to allege their defamation claim against
Day and RipkaDawson llalleged the exact same causes of action against Forever Green, Day
and Ripka. (R. Doc. 4 at § 48)\fter Dawson llwas filed, Forever Green filed a reconventional
demand against Charles Dawson.

Babcockagainserved a®laintiffs’ legal counsetluringDawson I, until he withdrew
from representation on May 21, 2009 — allegedly over disputed legal fees. (R. Doc. 4 at 3, 12,
13; R. Doc. 16-3 at 11)At the timeDawson llcommenced, the Dawsons’ personal tort claims
against Day and RipKaad prescribed, aadicated in thetatecourt’s order dismissing those
claims at trial. (R. Doc. 280). Nonetheless, during his representation of Plaint#écockdid
not file an exception of prescriptida dismisshe prescribed tort claimagainst Day and Ripka.
(R.Doc. 4 at 3.

On May 21, 2009Eric Miller of The Kullman Firmwas substituted as counsel for
Forever Green, Day and RipkaDawson Il (R. Doc. 164). On November 12, 2010ftar
almost18 months of representatidaric Miller moved to withdrav as counsel of recoifdr
Forever Green, Day and Ripka based oir tledure to pay legal fees. (R. Doc. I§- On
February 7, 2011he state court granted Eric Millefidotion to Withdraw. (R. Doc. 16-8). An
exception of prescription was also not filediliMiller acted as Plaintiffs’ counsel of record in
Dawson Il.Plaintiffs enrolled new counsel, Christopher Alexander, Sr., on February 7, 2011.
Alexandermrepresented them for the remaindebafvson Il (R. Doc. 168).

The Dawsonll trial begarMarch 1, 2011. On the same da&lexander filed an
Exception of Prescription on behalf of Day and Ripka. The Exception sdisghtsal othe

personatort clains based on the one year liberative prescriptive pgeoérally applicable to

2 The second suit wailed Dawson, et al v. Forever Green, et(iDawson IT), No. 547, 844 (19th JDC, East
Baton Rouge Parish). (R. Doc. 4 at 1).
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tort actionsn Louisiana (R. Doc. 4 at 13-14° On June 30, 2011 the Exception was granted at
plaintiff's cost. (R. Doc. 16-10 at 4). In its Ruling and Written Reason, the trial coedthat

the “best evidencedf prescription was “the first susind the petition thereirfDawson ). (R.

Doc. 16-10 at 4).

ThroughoutDawson landDawson 1| Plaintiffs were “simultaneously represented by
William H. Tobolsky, Esq., a New Jersey-licensed attorney who represenietff@len other
ongoing business concerns/litigation.” (R. Doc. 18 at 3). Although Plaintiffs contiguousl
retained Tobolskyor legal serviceshe did not enroll as counsel of record in eifbawson lor
Dawson Il Plaintiffs represent thatobolsky “receivedperiodic status updates” on tBawson
litigations for the purpose of tailoring Forever Green’s “corporate strategies” andnadvisi
“Ripka and Day in other legal matters.” (R. Doc. 18 at 3).

. PROCEDURAL HISTORY

On September 6, 201RJaintiffs filed this legal malpractice acti@gainst their former
attorney, Stephen Timothy Babcock, and his associated firm. (R. DoEo Bfate a claim,
Plaintiffs must proveamong other things, that their attorney was negligent irepiesentation
and that negligence caused Plaintiffs’ inpgsriand claimed damag&seeCostello v. Hardy864
So0.2d 129, 138 (La. 1/21/04Negligence in this context is failifftp exercise at least that
degree of care, skill, and diligence which is exercised by prudent practitngess in [the

attorney’s]locality.” Ramp v. St. Paul Fire & Marine Ins. C@69 So.2d 239, 244 (La. 1972).

% Under Louisiana law, intentional interference with a contractual rel4iijpisa tort claim subject to a one year
liberative prescriptive period, which commences to run on the daytousconduct.See SMP Ses Mgmt. Inc. v.
Fleet Credit Corp.960 F.2d 557, 559 (5th Cir. 1992) (intentional interference with a cordfaetationship is a
tort action subject to a one year prescriptive periba) Civ. C. art. 3492torts are subject to a one year presorti
period). However, commencing an actitin a court of competent jurisdiction and venueterrupts prescriptions
to all defendants served within the prescriptive period. La. Civ. C.462.3 he interruption “continues as long as
the suit is pendig.” La. Civ. C. art. 3463.



Here, the negligent conduct alleged is Babtotailure to file “a simple Exception of
Prescription which was glaringly obvious on the face odhwson llpleading and which
would have completely dismissed Keith Day and David Ripka individually.” (R. Doc.)1 at 3
Plaintiffs claimthat Babcock’s alleged negligence cautteam to incur numerous damages,
which includeattorney’s fees paid to Babcock, as vel“[p]ast, present, and future attorney
fees paid” tassubsequent attorneyisric Miller and Charles Alexanddrired“to rectify and
correct” Babcock’s “tactical mistakes and erroréR. Doc. 1 at 16) Plaintiffs also claim
Babcock is liablgéo themfor lost business opportunities, lagages and earning capacity, lost
potential business earnings, lost chance of business success, lost enjoyrfeenhehtal
anguish, anxiety and emotional distress. (R. Doc. 4 at 18).

In May of 2012, Defendants issued two subpoenas duces tecum paunties; Eric
Miller of The Kullman Firm (“Miller’) and William Tobolsky ofTobolsky Law (“Tobolsky”), to
obtain documents maintained byiler and Tobolsky during their repregation of Plaintiffs
duringDawson landDawson Il (Miller Subpoena, R. Doc. 1Bat 12); (Tobolsky Subpoena,
R. Doc. 162 at3-4). Both subpoenas requested productionfdteftified copy of your
completefile, including all documents, related to your representation of (and/or involvement
with Forever Green Athletic Fields, Inc., Keith Day and David Ripka in the [lynggDawson
litigation] . . . .” (R. Doc. 162 at6).* BothMiller and Tobolsky responded bgfusing to
produce the documents as protected under either the attdiergyrivilege or work product

protection. (Kullman Decl., R. Doc. 16-3 at 1); (Tobolsky Privilege Log, R. Do&. 41626).

* The subpoenas clarified that the “term ‘do@mts’ shall be used in thdiroadest sense and shall mean and
include all written, printed, typed, recorded, electronic or graphitematt every kind and nature, whether an
original or a copy, including all attachments and appendices thereto.” (R182 at 6). The subpoendsn gave
specific examples of materials which might fall under this broad itefin



After not receiving the subpoenaed documeagdcockmoved to compgf‘first Motion
to Compel”) their production. (R. Doc. 16). In connection withfits¢ Motion, Babcock
presented the Court with an itemized listl@fcategorie®f documents maintained Bjiller and
Tobolsky, as opposed their “complete files’ (R. Doc. 38)° Both parties presentexal
argumento the Court at a hearing before theited States Magistratidge. (R. Doc. 34)At
oral argument, the parties\asedthat Plaintiffsagreedo obtain and produce Item Nos. 38
the 12 categories of documents, which congaroices and billing records generated\djler
and Tobolsky during thBawsonlitigation. (R. Doc. 35 at 2).

Only those documents described in Item Nos. 1-2 and 9-12 remained at issue. (R. Doc.
38). Nonetkless, the Coudould not rule on the substantive issues relevant to Item Nos. 1-2
and 9-12 due to a procedural defect in Defendants’ subpoenas to Kullman and Tobolsky. (R.
Doc. 43). On August 30, 2013, the Court issued a Ruling denying Babcock’s first Motion to
Compel on procedural grounds. (R. Doc. 4Byring a telephone conference, the parties later
informed the Court that Babcock would re-file its Motion to Compel and the parties vemgd a
by reference the arguments contained in their memoranda and made at oral aoguimefirst
Motion to Compel.

On August 30, 2013, Babcock issued Requests for Production of Documents to Plaintiffs.
(R. Doc. 46-4). Request for Production No. 1 asks Plaintiffs to produce their compgete file
maintained by Wilam Tobolsky of Tobolsky Lawand Eric Miller of The Kullman Firm in
connection with their representation of PlaintiffdDawson Il (R. Doc. 464). Plaintiffs refused
to produce the requested documents pursuant to the attorney client privilege and work product

protection. In connection with the documents maintained by William Tobolsky, Tobolsky

®Defendants’ categorical list of disputed documents was filed into thedrasaloint Exhibit 1 (R. Doc. 38) during
the Court’s July 23, 2013 hearing (R. Doc. 34) on Defendants’ Motion to C¢Rpeoc. 16).
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provideda privilege log describingte withheld documents. (R. Doc. 16-3). Babcock then
served Eric Miller with &Rule 45 subpoena on September 4, 2013. (R. Do2).26éMiller

responded to the subpoena by issuing a declaration in which he described 8 categories 0
withheld material and aerted the attorney client privilege and work product protection. (R. Doc.
16-4).

After not receiving any of the requested documents from Plaintiffs oedviBbcock
renewed its Motion to Compel (R. Doc. 46) on October 9, 2013. Babcock asks théoCanrt
order compelling Milleland Plaintiffsto produce those documeménaining at issue in its first
Motion to Compel. Specifically, Babcock moves to compel Miller to produce the foljowin
documents withheld as privileged:

Item No. 1

All written communications (including letters, emails, memorandums, etc.)

exchanged between The Kullman Fiamd David Ripka, Keith Day, Tobolsky

Law and/or Chris Alexander relating in any way to thayson lllitigation] . . . .

ltem No. 9

All attorney’s notes and dita generated by The Kullman Firm that relate in any

way to the Pawson lllitigation] . . . .

Item No. 11

All ‘drafts and duplicates’ maintained by The Kullman Firm, as indicated by its

Declaration, relating in any way to tHedwson lllitigation] . . ..

Item No. 12

The withdrawal documents/exhibits filed in camera by the Kullman Firm in the

[Dawson lllitigation] . . . .

(R. Doc. 38 at 1, 3).
Additionally, Babcoclkasks the Court to compel Plaintiffs to prodube following

withheld documenteelating toTobolskys representatioduring theDawsonll litigation:

® Babcock chose not to-issue a subpoena to Tobolsky.
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Item No. 2

All written communications (including letters, emails, memorandums, etc.)

exchanged betweelobolsky Lawand David Ripka, Keith Day, The Kullman

Firm and/or Chris Alexander relating in any way to thayson lllitigation] . . . .

Item No. 10

All attorney’s notes and drafts generated by Tobolsky that relate in@anyowhe

[Dawson lllitigation] . . . .
(Joint Exh. 1, R. Doc. 38 at 1, 3).
1. PARTIES' ARGUMENTS

Babcockargues thatPlaintiffs have waived angttorney clieniand work product
privileges for all materials maintained bsitherMiller or Tobolskyby: (1) placing these
communications “at gue”in the present litigatigrand(2) listing Eric Miller and William
Tobolsky as withesses who “will testify to the viability of the facially obvioesgription
exception.” (R. Doc. 16-1 at 12Plaintiffs respond that the privilegdavenot been waived
because their claims will nédrce them to inevitablydraw upon a privileged communication at
trial in order to prevail.” (R. Doc. 18 at @)itations omitted). Plaintiffs further suggest that
Babcock hasotmet the requisite showing of “compellinga®® and “undue hardship” to justify
a waiver of work product.
IV. LAW AND ANALYSIS

Rule 26(b)(1) of the Federal Rules of Civil Procedure allows a party to “obtawvdiy
regarding any nonprivilegadatter that is relevant to any party’s claim or defense.” A relevant
discovery request seeks information that is “either admissible is reascafhliated to lead to
the discovery of admissible evidenchitLeod, Alexander, Powel & Apffel, P.C. v. Qear894
F.2d 1482, 1484 (5th Cir. 1990) (quoting Fed. R. Civ. P. 26(b)(1)) (alterations in original).

Nonetheless, a party may withhold otherwise discoverable information on the basidede.

Fed. R. Civ. P. 26(b)(1).



Here, Plaintiffs have asged two privileges in withholding documents in discovery: the
attorney client privilege and the work-prodpebtection Neither party disputes that the
privileges are applicable. Therefore, the issue before the Court is whetamea of either the
atorney clientprivilege or work product protectiohas occurred with respect to each category of
requested documents.

A. Attorney Client Privilege

Rule 501 of the Federal Rules of Evidence requires a federal court sittingiisityito
apply the appnoariate state’s laweoncerning the scope and application of the claimed attorney-
client privilege The Louisiana Code of Evidenstates:

A client has a privilege to refuse to disclose, and to prevent another person from

disclosing a confidentiacommunication . . . made for the purpose of facilitating

the rendition of professional legal services to the client, as well as the pansepti

observations, and the like, of the mental, emotional, or physical condition of the

client in connection with sih a communication. . .

La. Code Evid. art. 506(B).Under Louisianaw, both the client and his or her lawyer or the
lawyer’s representativiemay claim the privilege. LaCode Evid. art. 506(D)However, as the
holder of the privilege, only the elnt may waive it.The party asserting the privilege has the
burden of proving its applicabilitgnd that a waiver has not occurr8chith v. Kavanaugh,
Pierson & Talley 513 So.2d 1138, 1143 (La. 9/9/87).

The attorneyelient privilege was intended as shield, not a swordConkling v. Turner

883 F.2d 431, 434 (5th Cir. 1989). As suchgw the privilege holder makes a confidential

communicatiora material issue in litigatiorifairness demands treating the defdoselaim] as

" Louisiana law must govern the Courts determination of the scopapgtidability of the attorney client privilege.
Nonetheless, parts of the Court’s Rdlcite federal cases as merely instructive, given the “federal common law and
Louisiana statutory law are materially similar concerning the atteclieyt privilege.”Akins v. Worley Catastrophe
Response, LLANo. 122401, 2013 WL 796095, at *11 (E.DaLMarch 4, 2013)ee also Soriano v. Treasure

Chest Casino, IncNo. 953945, 1996 WL 736962, at *2 (E.D. La. Dec. 23, 1996) (fedexaifmon law and

Louisiana statutory law are materially similar in this case in regaraiscimeyclient privilege).
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a waiver of the privege.” Conkling 883 F.2d at 434ee alsAsset Funding Group, LLC v.
Adams & Reese, LLLNo. 07-2965, 2008 WL 4186884, at *4 (E.D. La. Sept. 9, 2008) (“Waiver
includes conduct which would make it unfair for the client to insist on the privikegedfte.”);
Nguyen v. Excel Corpl197 F.3d 200, 207 n.18 (5th Cir. 1999) (recognizenglient’s inability
to, at once, employ the privilege as both a sword and a shield.other words, a waiver occurs
when the holdepleads a claim or defengesuch a \ay that it will inevitablyhaveto “draw
upon a privileged communication in order to prevdildnono Inc. v. Boh Bros. Const. Cb91
F.R.D. 107, 110 (W.D. La. 1998).

The “at issue” waiver isooted infairness— when the holdeplaces thenformationat
issue to his own benefijlowing “the privilege to protect against disclosure of such information
would be manifestly unfair to the opposing part@onkling 883 F.2d at 434Ultimately, the
guestion is whether the privilege holder has committed itself to a course of thetiavill
require the disclosure of a privileged communicati#mith 513 So.2d at 1146.
B. Work Product Protection

Rule 26(b)(3) of the Federal Rules of Civil Procedure restricts a pability &0 obtain
work productirom an opponent during discovery. Work product consists of “documents and
tangible things that are prepared in anticipation of litigation or forliyiar for another party or
its representave (including the other party’s attorney, consultant, surety, indemnitor, insurer
agent)” Fed.R. Civ. P. 26(b)(3jA). The work product protection is broader in scope and reach
than the attorney client privilege. The attorney client privilege “extengstomlient
communications, while the work product protestencompasses much that has its source
outside client communicationsStoffels v. SBC Communications, |63 F.R.D. 406, 412

(S.D. Tex. 2009).
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Work product protections “are held by both the attorney as well as the client” anoemay
asserte@nd waived by eithetn re Grand Jury Subpoenas61 F.3d 408, 411 (5th Cir. 2009).
Rule 26(b)(3) distinguishes between “ordinary” and “opinion” work product. The pakiygee
disclosure of opinion work produd subject to digher burdebecause opion work product
reveals the “mental impressions, conclusions, opinions, or legal theories of an dttGomco
Inc.,, 191 F.R.Dat 118 (quotations omitted)This protection is not absolute, howav Like the
attorney client privilege, opion work product may be disclosed when the holderes the
protection by placinghe protectednaterial“at issue” in the litigationld. at 118. The party
seeking discovery of opinion work product must shawmpelling needor the information and
an inabilityto obtain it otherwise. Fed. R. Civ. P. 26(b)(3).

V. DISCUSSION

A. Plaintiffs’ Waiver of the Attorney Client Privilege and Work Product Protection for
Materials Withheld by Eric Miller as Requeted in Item Nos. 1, 9 and 11

The communications responsive to Iltem No. 1 are protected from disclosure by the
attorney client privilege and may not be produced absent the client’s waiverficagcltem
No. 1 ask€ric Miller to producenritten communications between himself, Plainti¥fé]liam
Tobolskyor ChrisAlexanderthat concern the underlying litigatiofiR. Doc. 38 at 1}

The materibs requested in Item Nos. 9 and 11 constitute attorney work product and may
not be discovered absent a waiver by the client and the@ytdtem No. 9seeksattorney notes

and drafts generated bjiller in connection wittbawson Il Babcock also subpoenaed the

8 The attorney client privilege applies to communications between “the cliemnd the client’s lawyegnd
“[a]lmong lawyers and their representatives representing the samé wiesmt maddor the” purpose of facilitating
the rendition oprofessional legal servicéd a. C. Evid. art. 506(B]L), (5). Although neither party disputes it, the
Court finds the subpoenaed communications fall within the attesieyt privilege because they were made
betweerEric Miller and either his clients or other attorneys representing his clieakgdm legal services
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production of Miller’s ‘drafts and duplicatesh Item No. 11. (Item Nos. 9, 11 and 12 of Joint
Exh. 1, R. Doc. 38].

Babcockargues that Plaintiffs have waived any applicable privilege yrgéahe
subject matter of theubpoenaed documents at issue in this litigatRarticularly, Babcock
claims that Plaintiffs’ will be forced to draw on privilege information to estaltfistfollowing
(1) the timeliness of the instant legal malpractice clénywhether the filing of an exception
would have ended the entire underlying litigation, or merely the persaohelaionsagainst Day
and Ripka; and (3he actual cause of their alleged damadgasbcock further suggests tlogt
listing Miller as a potential trial witheg3aintiffs have waived thettarney client privilege and
work product protection ovemy information concerning the subject matter of his testimony
The Courtwill separately address each ofsarguments below.

However, before consideringetlsubstantive arguments relevant to the materials
requested imtem Na 1,the Court willfirst address the scope of Item No. 1.

I. Communications between Miller andAlexander responsive to Item No. 1

Among the communications sought in Item No. 1 are those between Miller and Chris
Alexanderthat relate tdawson Il Chris Alexandecurrently represents Plaintiffs in this
litigation. Alexander has representBthintiffs since February 7, 2011, whensweceeded Eric
Miller as theircounsel of record iBawson Il (R. Doc. 168).'° Babcockbased this request on

the categories of withheld documents in Miller's declaratidowever, a revievof the

° The parties recognized that Item Nos. 9 and 11 cover a category of withhefdestsidentified by Miller in his
declaration. (R. Doc. 18 at 1). Based on Miller's declaration, whidescribes the withheld documents only as
“attorney notes and drafts” and “drafts and duplicatbe parties were unable to provide the Court with a detailed
description of their contents. Nonetheless, the parties did clarify thaNts. 9 and 11 we not intended to cover
communications, as those documents would be responsive to Iltem No. 1. Ehé¢hefonly potentially applicable
privilege to the documents encompassed by Item Nos. 9 and 11 would be work.product

2\When theDawson lltrial commence@n March 7, 2011 less than one month after Plaintiffs retained
Alexander— Alexander filed the exception of prescription that eventually dispoktt personal tort claims
against Day and Ripka.
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declarationindicates the only withheld communications occurred between Miller and either
Plaintiffs or William Tobolsky— not Alexander. Moreover, Babcock’s Motion focuses on
Plaintiffs’ communications with Miller and Tobolskgommunications between Miller and
Alexander were onlpriefly mentioredduring oral agument. Aside from thathere is little to
no argument offered by Babcock sapporta waiverof the attorney client privilege as to
Miller's communications with AlexandefFherefore,

IT IS ORDERED thatBabcock’s Motion to Compel iI®ENIED to the extent Item No.
1 seeks production of communications between Miller and Alexander.

Theremaining communications requestedtem No. 1 are those between Miller and
either Plaintiffs or William TobolskyBecauselobolsky is not involved in this lawsuit and
Miller no longer represents Plaintiffs, a sawesver analysisvill apply to Miller’s
communicabns with bothPlaintiffs andTobolsky that relate tBawson Il

il Privileged communicationsand work product materials regarding

peremption of Plaintiffs’ legal malpractice claimresponsive to Item Nos. 1, 9
and 11

Babcock claims that Plaintiffs have waived the attorney client privdegework product
protection byplacingthe timeliness of the instantalpractice claim at issue. Louisiana Revised
Statue 9:560%A) requires alaintiff to file alegal malpractice clainwvithin a yearof the aleged
actor within a yearof the date thact is or should have bedrscoveredy the client In any
event regardless of the client’s discovetiye suit must commenoeithin 3 years of thelate the

alleged malpractice occurredda. Rev. Stat. §:9605(A); Jenkins v. Starns85 So0.3d 612, 626

(La. 1/24/12) (discussinga. Rev. Sat § 9:5605)"

" These periods are peremptive, meaning they mapeacenounced, tolled or suspended to extend the time for
filing beyond the one or three year statutory periods. La. Rev. St&6@83B) (describing the one and three year
periods as peremptive within the meaning of article 3458); La. Civt.G458and 3461 (defining peremptive
periods). Once the applicable period runs, the cause of action no longerSmesReeder v. Nortfi01l So.2d
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In their Complaint;Plaintiffs speifically allege they were not ‘put on notioaf
Babcock’s malpractice™ and thus the one-year peremptive period did not commence — “until,
at the earliest, the Trial Court’s June 30, 2011, Written Reasons for Judganatirig the Day
and Ripka Exception of Prescription dismissing the Dawson’s claims.” (R. Doc. 4 dnl7)
responseBabcock argues that Plaintiffs have waivtlee attorney client and work product
privileges by placing their discovery of Babcock’s all@gealpracticdor purposes of
commencing the one year peremptive peabissue. Babcock suggests théte “activities and
opinions of Plaintiffs’ other attorneys in the underlying litigation will evidewhether and
when Plaintif6 and/or their attorneys had actual or constructive knowledge of the alleged
malpractice to trigger preemption.” (R. Doc. 16-1 at 21).

Thestatute’sone year peremptive period does not begin to run until the client is “put on
notice,” of the attorney’s egligencethrough actual or constructive knowledg&ctual or
constructive knowledgeccurs when the clienfl) actually knows facts which would enable
themto state a cause of action for malpracgtare(2) hasconstructive knowledge of facts
sufficientto place a reasonahbersonon notice that mahactice may have been committ&ke
Mason v. Garreft96 So.3d 650, 656-57 (La. App. 4 Cir. 6/13/12) (clients had knowiafdge
malpracticgwo years earlier than alleged based in partl@nts’ communicabns with anothe
attorneyindicaing defendantattorneymay have committed malpractice)he one year period
also commences to run when, regardless of the client’s actual knowtleslgeglpractice is
discovered by the clientsubsequent attorney whose knowledge is imputed to the Sieat.

Rondenor. Law Office of William S. Xeent, Jr, 111 So.3d 515, 521 (La. App. 4 Cir. 3/13/13)

1291, 1298 (La. 10/21/97) (Peremption “extinguishes or destroys the right . .ngnaidy interfere with the
running of a peremptive period. It may not be interrupted or suspended; reneiptbvision for its renunciation.
And exceptions such as contra non valentem are not applicable.”)t{guetmitted).
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(“Notice to the client’s attorney is imputed to the client for purposes of determvhizry
prescription begins to runi a legal malpractice claim

The Court agrees with Babcock tiraintiffs have sufficientlyplacedthe running of the
one year peremptive peri@d issueby claiming theywere not put on noticef Babcock’s
malpracticeuntil June of 2011. Attorneylient communications will be relied dyy the parties
and the facfinderto establistwhen Plaintiffshad actual or constructive knowledge loé t
instantmalpractice clainand the attorney clieqtrivilegeis waived with respect to those
communicationsSee Asset Funding Grp. v Adams & Reese, Nd?07-2965, 2008 WL
927937, at *7 (E.D. La. April 4, 2008) (plaintiff waived attorney client privilege as to
communications with its other attorney regarding plaintiff's knowledgepoéaxisting
environmentatondition because plaintiff interjected the issue into litigation by claiming it was
unaware of the environmental conditioByers v. Burlesgnl00 F.R.D. 436, 440 (D.D.C. 1983)
(“the plaintiff has waived the [attorney client] privilege because thernrdtdon which the
defendant seeks is necessary to resolve the precise statute of limitatienghgsuthe plaintiff
has interjected into the case.Therefore,

IT IS ORDERED thatBabcock’s Motion to Compel GRANTED as toltem No. 1 to
the extent anyf the withheld communications betweenc Miller and eitheiPlaintiffs or
William Tobolsky concerning Plaintiffsactualor constructive knowledgef Babcock’s alleged
malpractice— the failure to filethe exception of prescription.

Likewise, the Court finds Plaintiffs have waived any work product proteappticable
to Miller's notes, drafts and duplicates concerrifiier's knowledge of the malpractice

claim.*? In the legal malpractice context: HE jurisprudace has consistegtheld thathe

12 Miller's knowledge of the malpractice claim would include any actuahkedge, analysis or consideration of the
filing of an exception of prescription Dawson Il
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knowledge of an attorney, actual or otherwise, is imputed to his or her céenison v.
Charles St. Dizier, Ltd9 So.3d 978, 981 (La. App. 3 Cir. 3/25/09) (quotations omitted) (holding
that malpractice claim was prescribed becauserskattorney became aware of the potential
malpractice over a year prior to filing suit even though that information washaotd with
client). ThusMiller’'s notes will be the only method of determining whether he actually or
“otherwise” knew of facts sufficient to state a cause of action for malprdé@=eConkling
883 F.2d at 435 (finding a waiver of the attorney client and work product privileges anahgll
defendants to “obtain all of the information relevant to their prescription defenseigdtbe
known by attorneys [of the plaintiff]” because the plaintiff “had injected intditigation when
he knew or should have known of the [cause of actibn].herefore,

IT IS ORDERED thatBabcock’s Motion iSSRANTED as to Item Nos. 9 and 11 tiee
extent any of Miller's notes, drafts or duplicates indicate his knowledBalmfock’salleged
malpractice for purposes of commencing the one year peremptive period.

iii . Privileged communications and attorney work product concerning?laintiffs’
desire to avoid personal liabilityresponsive to Item Nos. 1, 9 and 11

Throughout this litigation, Plaintiffs have claimed thsiole concern was protecting
themselves from personal liability” amigiat dismissal of the personal tort claims would have
effectively ended the litigation becausbey were willing to ‘walk away’ from Forever Green
and allow the Dawson'’s to obtain a consent or default judgment solely against thetmrgora
(R. Doc. 4 at 10) Plaintiffs suggest thahey “sufferedgrave firancial losses. . through the
payment of attorney fees for unnecessary and unneeded work . . . where the undeghtiog |
was artificially prolonged by the failure of Defendants to raise a necemsdnyholly

dispositive Exception of Prescription.” (R. Doc. 4 at 18). Babcock pointhatthat the

13 The Plaintiffshave named Miller as a potential trial witness who will testify regardisg/éry issue- that the
Dawsons’ tort claims against Day and Ripka were facially prescrématliscussiorinfra Part V. A.iv.
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exception of prescription would not have resolved the Dawson’s claims againstH@reen or
Keith Day’s reconventional demand against Charles Dawson. (R. Doc. 16-1 at 11). Nesgthele
Plaintiffs suggest that the fees attributable to the claims against Forever Green and the
reconventional demand would not have accrued had they been absolved of personal liability.
Babcock argues th&taintiffs’ assertion goes directly to their state of mind andeslat issue

any attorneyclient communications concerning this subject matter.

The Court agrees with BabcocRlaintiffs claim to have communicated their desire to
avoid personal liability and their willingness‘walk away” from Forever Greeto Babock, as
well as their other attorney&!.’s Resp. to Interrog. Nos. 1, 2 and 9, R. Doc. 16-13 at 621.1-
By making this allegation Plaintiffs have partially disclosed privileged commumesatigh
Miller andhave necessarily placéidosecommunicationgt issue, causing a waivertbe
attorney client privilegas to all communications on the same subject ma#tey other holding
would endorse using the attorney client privilege as both a sword and a SeeltNguyeri97
F.3dat207 n.18 (recognizing “a client's inability to, at once, employ the pgeiss both a
sword and a shield” and that attempt&saich improper dual usage of the privilegsuiéin a
waiver by implication”). Plaintiffs’ waiver, however, is limited téhe atorney client privilege; it
does not extend to any attorney work product regarti@game subject matter because
Plaintiffs allegation only place/hat they communicated with their attorn@ysssue Thus,

IT IS ORDERED that Babcock’s Motion to Comped GRANTED as toltem No. 1 to
the extent any responsive communications concern Plaintiffs’ desire to avadaldiability
and/or their willingness to accept a consent or default judgment against tpeiration,

Forever Green.
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\2 Privileged communications and attorney work product that concern the
subject matter of Eric Miller ’s expected testimonyas requested in Item Nos.
1,9and 11

The Louisiana Supreme Court has explained that a client whieedtorney client
privilege by “indicating a decision to rely on privileged evidence at trial,” such asteorrfay’s
testimony as to apecific communicatioto the attorney.”Smith 513 So.2d at 1143, 115ke
alsoU.S. v. Woodall438 F.2d 1317, 1324 (5th Cir. 197®)lient’ s offer of his own or the
attorney’s testimony as to a specific communication constitutes a waiverlbsthea
communications tthe attorney on the same matierOther courts have held thiadicatinga
client’s attorney will be a witness can be sufficient grounds to find waiver of the peivitesge
Rutgard v. Haynesl85 F.R.D. 596, 601-02 (S.D. Cal. 1999) (plaintiff waived privilege over
“‘documents in [norparty attorney’sfile” by “indicating” his “intent” to offerthe attorney’s
testimonyon theunderlying litigationat trial anddefendant would “need to know” the
information the attorney based his “conclusions and opihion$or effective cross
examinatiof;, Dion v. Nationwide Mut. Ins. Col85 F.R.D. 288, 299 Mont 1998)
(Nationwidewaived attorney client privilege by namiitg nonparty attorney “as an expert
witness$ because the attorney’s expectedtimonywould “serveNationwide’s purposes,
without permitting Dion access to all the communicati@msl “would unduly prejudice Dion in
the prosecution of the present actipn.

In their Interrogatory Responsédaintiffs listed Miller as a potential fact withes$o
maytestify to Plaintiffs’ interest “in eliminating Dawson’s claims of personal liabilitydiast
them andto the Jability” of the “facially apparenfprescription exception.” (PIs.” Resp. to
Interrog. Nos. 1 and 2, R. Doc. 16-13 at Buring the hearing on Babcock’s Motion to Compel,

Plaintiffs’ attorney indicated that Miller remains a potential trighess. To the Court’s
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knowledge, Plaintiffs’ Interrogatory Responses have not been supplemented to reitteasve M
from the list of potential witnessesid Plaintiffs have not otherwise stipulated that they will not
introduce Miller’s testimony at trialln addition the deadline to complete discovery has passed
and will have to be extended by the Court to allow for additional discovery to takerplaytd

of this ruling. There are no pending motions that would otherwise affect the rel@fahise
information or Plaintiff's perceived need to present this testimony. TdalisBlabcock the
opportunity to pursue discovery regardivdler’s anticipated testimony under the protection of
privilege, yet allow the Plaintiffs to persist in their intent to call him as a witness, waus#

the same undue prejudice concerning the coudiom.

The Court finds thaby indicatingtheir intent to offerMiller’s testimonyto “prove” their
alleged desire to avoid personal liability, Plaintiffs hewsgved the attorney client privilege as to
any communications on that subject matttgh Tech Commc’ns, Inc. v. Panasonic ,0vo.
94-1477, 1995 WL 45847, at {&.D. La. Feb. 2, 1995) ftivilege is waived when the party
attempts to prove the claim or defense by disclosing or describing an attbemey
communicatioh (citing Handgards, Inc. v. Johnson & Johnsatl3 F. Supp. 926, 929-31l.D.
Cal. 1976) (plaintiff waived attorney clieptivilegeand work product by indicating its former
attorneys would testify at traitd express their opinions as to the merits of the prior skaitsit
931)).

Likewise, Miller's proposed testimony regiang the “facially apparent prescription
exception” would disclose Miller’'s legal theories and mental impressions ahthexlyingcase,
constituting a waiver of the work product protectf§iseelJK Mineral Co., LLC v. SwigeP92

F.R.D. 323, 33¢N.D.W.V. 2013) (‘once a client decides to call the attorneys as witnesses, the

4 The Court notes that this testimony may be mooperly considered testimony in the form of an opinBee
Fed. R. Evid. 702. If so, additional discovery and disclosure obligationbenaquired from the PlaintiffSee
Fed. R. Civ. P. 26(a)(2).
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work-product protection must give way to full disclosure on any issue to which thetgstify.
Anything less would permit manipulation of the trtith.Any other holding wouldjive

Plaintiffs “unchecked editorial control” over the evidence available to Babcock #graelthat
would practically ensure a distortpdesentation” of evidence to the fact findemith 513 So.2d
at 1144;see alsdverhige v. Gubbless57 So.2d 1098, 1101 (La. App. 4 Cir. 6/29/95¢{rial
waiver occurs when the holder indicates its intent to use privileged communidatfmose a
claim at trialand it would unfairly prejudice its opponé&ntability to prepare effectively for
trial”).

IT IS ORDERED thatBabcock’s Motion to Compel GRANTED as to Item No. 1 to
the extent any responsive communications indicate Plaintiffs’ desire to aveahgkliability
and accept a default judgment against Forever Greeancern the exception of prescription in
Dawson Il and

IT IS ORDERED that Babcock’s Motion to Compel GRANTED as to Item Nos. 9
and 11 to the extent wmesponsive materials indicate Babcock’s mental impressions and legal
theories regarding the viability of the underlying personal tort claimsstgaay and Ripka —
i.e., whether those claims were viable or had prescribed.

V. Privileged communications and attorney work productmaterials concerning

causation, i.e.the allocation of fault and damages, responsive to Item Nos. 1,
9and 11

“Traditional notions of causation govern in the legal malpractice setfiggl” Sav. &
Loan Ins. Corp. v. McGinnis, Juban, Bevan, Mullins & Patterson, B@ F. Supp. 1263, 1268
(E.D. La. 1992).A legal malpractice plaintiff must prove the attorney was negligent in his

representation and that his or her negligence caused the client's ddmaigegigence in this

5 The attorney’s negligence must be both the factual and legal cause of tHs icljeries. The appropriate inquiry
when determining factual cause is: “If the alleged loss would have resuitgglective of any alleged negligence,
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context is a lawyer’s failure to exercise “at least theiree of care, skill andligence”
exercised by “prudent practicing attorneys” in the lawyer’s &ed. Sav. & Loan Ins. Corp.
808 F. Supp. at 1268 (quotations omitted)thé client's damages resulted from thegligence
of not just the defendant attorneytfeasoy but ofmultiple joint tortfeasorseachwill only be
responsible for the portion of damages caused by his or her negligence. La. GiV2823HA).
This requires a fadinder to determinethe degree or percentage of fauwt all negligent
persons, includigthe client and angionparties, who caused or contributed to the client’s
injuries. La. Civ. C. art. 2323(A)If the factfinder does determine the client's damages resulted
from the negligence of not only the defendant attorney, but other niespaswvell, the
defendant attorney'share of damages must be reduced auegrto its percentage of faulta.
Civ. C. art. 2324(B)see also Lifemark Hosps., Inc. v. Jones, Walker, WaechtégeyvEoi,
Carrere & DenegreNo. 941258, 1999 WL 33579254, at *3 (E.D. La. June 4, 1999)
(recognizing the “[r]leduction of damages to a defendant’s actual percentagét of
contemplated by Louisiana law and jurisprudence in a legal malpractice claim).

Here, Babcock’s allegedly negligent conduct was his failure tqreoe and/or file &
simple, dispositive Peremptory Exception of Prescription” which Plaintiffsesiggould have
been filedas early as September 27, 2006.” (R. Doc. 4 at R@intiffs claim that Bacock’s
negligencecaused their damages incurred throughlo@itentireDawson lllitigation, during both

Babcock’s and Miller’s representatiothese damages include (1) attorney’s fees and litigation

that alleged negligerds not actionable as a substantial factor or a cause in@adthial Freight Sys. Inc. v.

Adams & Reese, LLLNo. 11-:1755, 2012 WL 1570103, at *2 (E.D. La. May 3, 20Kk&e alsd_eonard v. Reeves

82 S0.3d 1250, 1262 (La. App. 1 Cir. 1/12/12) (pifimiust prove that bufor his attorney’s “bad advice, he would
not have lost the opportunity to successfully defend Ms. Probstisscéjainst him”). Legal causation “requires a
proximate relation” or cause “between the actions of a defendant ahdrthevhich occurs and such relation must
be substantial in characteSinitiere v. Lavergne391 So.2d 821, 825 (La. 1980). “A proximate cause is generally
defined as any cause which, in natural and continuous sequence, unbrokgrefficent, intervening cause,
produces the result complained of and without which the result vihawiel not occurred Bennett v. Chevron
Stations, Ing.No. 993415, 2000 WL 782070, at *3 (E.D. La. June 16, 2000) (quotation omitted).
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costs paid to Babcock, and (2) subsequent attorney’s fees and litigation costsspaisejuent
counsel to “rectify and correct tactical mistakes and errors” made moBlalR. Doc. 4 at 17).
Beyond legal fees, Plaintiffs claim past, present, and future (3) lost potentiz$sisarnings,
(4) lost chance of business success, (5) mental anguish and anxiety, (6) lostvdages
diminished earning capacity, and (7) lost enjoyment of life. (R. Doc. 4 at 17-18).

Babcock suggestbat Plaintiffs have placed causation at issue by seeking
“reimbursement for fees, expenses attter related damages . . . allegedly incurred as the result
of a multiyear litigation that the clients relate solely to the fact that their initial attorney did not
file a prescription exception that might have resulted in a dismissal of a fractien of
underlying claims.” (R. Doc. 21 at 3). Plaintiffs disagree. According to,tBatmcock
incorrectly suggests “that clients who sareeof their attorneys for malpractice thereby waive
the attorney client privilege with respectatb attorneys who repsented clients in the same
underlying litigation.” (R. Doc. 18 at 5Plaintiffs further argu¢hatthe cause of their alleged
damages is not at isshecause Babcock’s act of malpractice “was already complete” by the
time Plaintiffs retained Eric Millemaking their communications with Miller and his work
product irrelevant. (R. Doc. 18 at 7). The Court, however, is not persuadattyffs’
argument

The allegedly negligent condustthe failure to file a “facially obvious” exception of
prescripion at the outset ddawson Il This negligent conduct allegedigusedlaintiffs to
incur, both during and after Babcock’s representation, unnecessary attorngyledebusiness
profits, lost business opportunity, lost earning capacity and emotional disinesgy ather
things. More than four years passed between the commencemBatwsion Iland the filing of

the exception of prescription. During that time, Babcock represented Plaastiftsunsel of
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recordfor 32 months, while Miller represented thamthe same capacitgr the following 21
months. During those glus yearsin which Plaintiffs claim they continuously incurred
damagesneither Babcockor Miller filed an exception of prescriptioAnd becauséouisiana
procedure does not temaly limit when an exception of prescriptioanbe filed, Babcock’s
failure to file itat the outset of the litigation did not preclude Miller from filing the exception
while he acted as counsel of record. As such, the alleged malpcmildenot bécomplete”
by the time Eric Miller began representing Plaintiffiso the contrary, thealpracticeas alleged
would have begun during Babcock’s representation and persisted for the duration of both
Babcock’s and Miller’dime as counsel of record, leaving the negligent canseresulting
extentof Plaintiffs’ damages unresolvéfiSee Lyon FinServs., Inc. v. Volger Law Firm, P,C.
No. 10-565, 2011 WL 3880948, at {3.D. lll. Sept. 2, 2011)ny claimingdefendant attorney’s
alleged malpractice caused its damagesriarlossesancurred after defendant’s representation
but during subsequent nonparty attorney’s representation, client waived prigisegpeonparty
attorneybecausehe attorney“if any, that caused [the client's]al loss remains uesolved);
cf. Fischel & Kahn, Ltd. v. van Straaten Gallgiyc., 727 N.E.2d 240, 244 (lll. 20003l{eged
malpractice- defendant attornéynegligent legahdvice— was “insufficient to put the cause of
[the client’'s] damages at issue,” to wapévilege asto non-party attorney whepresented
client against litigatiomssociated with defendant’s negligent addeeause “no question exists
regarding who allegedly committed the malpractice complained of.”)

Because the allegedalpracticecannad be confined to Babcotkrepresentatiorthe fact
finder will necessarily have to determine whetter negligent conduct, if any, of Eric Miller or

any other person causedcontributed td’laintiffs’ claimed damagesThis requires the fact

'® This determination is consistenttivithe “principal legal issues” named by the parties in their Joint Sefisrt:
(1) “causation,” (2) “[a]ssessment/apportionment of fault betwedrepand nonparties,” and (3) “[clomparative
fault of Plaintiffs and noparties.” (R. Doc. 9 at 4).
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finder to resolve whether Miller was negligent in his representation and, ivizegher his
negligence caused or contributed to Plaintiffamages. In the legal malpractice context, Miller
will only be considered negligent if he failed to exercise “at leastiggttee of care, skill and
diligence” exercised by “prudent practicing attorneyshiler's areaFed. Sav. & Loan Ins.

Co, 808 F. Supp. at 1268 (quotation omitted). If negligent, the poitfiany,of unnecessary
attorney’s fees, lost business opportunities, lost profits,cetasedy Miller's negligence must
then be determine&eeColonial Freight Sys. In¢2012 WL 1570103at *2 (“a plaintiff must
show evidence” that the attorney’s negligence “caused the plaintiff's lossnply establishing
that an attorney was negligent . . . would not be sufficient to state a causemfackegal
malpractice”) (quotation omitted).

The nature and timeframe of the particular damages alleged by Plaintiffequite the
finder of fact toexamine the entirety of Miller's conduct and handling of Plaintiffs’ defense
Plaintiffs have therefore placed their communications with Miller, and Millegal theories and
mental impressions contained in his notes and drafts at issue in thiglitigktoreover, the
information contained in these materials cannot otherwise be obtained through olepositi
considering they are relevant to whether Miller's conduct was subpar. HadfiBlanetrely
sought damages incurred during Babcock’s representation or claimed attéeesypsid to
Miller in addition to those damages, Miller’s privileged communications and his wodki gir
would likely be irrelevantSee Lyon2011 WL 3880948, at *3 [f*[the client] were seeking to
prove the cause of damages that occurred prior to trial, and only during the [defendant’s]
representation, then attornelfent communicatios could arguably be irrelevant.’Rutgard
185 F.R.Dat599 (“Had Plaintiff's claims for damages been limited only to recovery of

attorney’s ees incurred” by hiring subsequent counsel “this Court would likely find thadtilai

25



had not waived the attorney-client privilege . . . and at best, might have ordecetlietion of
time sheets . . . .”). However, Plaintiffs chose to recover damages for aidaesy business
losses and personal losses incurred througbawtson lifrom only Babcock. In doing so,
Plaintiffs have madthe cause of their damages a sigaifitissue in this litigation warranting a
complete waiver of the attorney alieprivilege and work product protection over the materials
withheld by Eric Miller!” It would undermine the most basic concepts of fairness to allow
Plaintiffs to claim Babcoclis liable for the entirety of their damages, while precluding the
discovery of contrary evidenc8ee Smith613 So.2d at 1145 (“the privilege is to suppress the
truth, but that does not mean thasit privilege to garble it; . .it should not furnish one side
with what may be false evidence and deprive the other of the rakdetecting the

imposition”) (quotationomitted).

Finally, Plaintiffs suggest that the liability of Miller is nat issue because they did not
name Miller as a Defendant and chose not to recover damages from Miller. Blamigiiasize
that a “client is entitled to maintain the attorrelfent privilege as to his/her second counsel by
choosing to accept the possibility of a reduction in damages.” (R. Doc. 18 at 10).iskikew

Plaintiffs suggest the attorney client privilege itself might actuakglpde Defendants from

" Under similar circumstances, other district courts, including our siisteicts in the Eastern and Western
Districts of Louisiana, have recognized waiver of the attorney clientggésand work product protectiosee
Conocq 191 F.R.D. at 119V.D. La. 1998)general contractor waived protection of attorney’s opinion work
product by seeking indemnification from subcontractor because tteeftwakability and the reasonableness of the
underlying settlement was at issu&¥set Funding Grp., LL008WL 4186884, at *5 (E.D. La. Sept. 9, 2008)
(plaintiff waived privilege over communications with other faarty attorney in plaintiff's legal malpractice claim
because plaintiff placed at issue its “state of mind” and the “comparative fadéferidantsind any other
tortfeasors)see also Waite, Schneider, Bayless & Chesley Co., L.P.A. v, Davi$1851, 2013 WL 4757486, at
*10, 1516 (S.D. Ohio July 12, 2013h@ting courts have “compelled discovery of ‘otlagtorney
communications™ in cases whetige “complexity and overlap of the underlying representations madetties
attorney communications’ relevant to determining the accusetheygts liability for wrongdoing and compelling
production of other attorney’s work product and privileged communicagisredevan to “liability and damages”
and necessary fatefendanto “fairly and specifically” address client’s allegats of liability and damages)
(collecting cases).
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seeking contribution for damages from Miller and thus, a waiver cannot be foungopbrisof
this argument, Plaintiffs cit®lirch v. Frank 295 F. Supp. 2d 1180 (D. Nev. 2003).

Plaintiffs’ argument is unpersuasive&irst, Plainiffs are correct that they may choose a
possible reduction in damages to maintain the attochegt privilege.See Smith513 So.2d at
1145 (a party who waives the privilege before trial by placing privileged ralstatiissue
“always has the option of avoiding compelled discovery by stipulating that heowilhtroduce
that or any privileged communications upon the same subject into evidence”atktmlever,
Plaintiffs have not effectively made that choice. Plaintiffs’ Complaintsestovery b
damages for lost business opportunities, lost profits, mental anguish, etc., incumgd duri
Miller’s representation.

Even if Plaintiffs stipulated they would not use privileged materials at trialeas th
claims currently stand, both parties would be unable to either prove or defend agailastrthe
for damages during Miller's representatiwithout the privileged materials. Ultimately,
Plaintiffs have not positioned themselves to maintain the attorney client privilegelor
product protection as to Miller, because they have not chosen “the possibilitydoiciior in
damages.” They have simply elected to pursue recovery of those damageshomtkBastead
of Miller.

Second, not naming Miller as a party does not negate thérfdet-s legal obligation to
allocate fault between all potential tortfeasors. Thus, while Plaintiffs magcwter from
Miller himself, Babcock’s damages must still be reduced according to the tagreeari fault, if
any, allocated to Miller. Finallylirch v. Frank, the case Plaintiffs rely on, is inapposite. 295 F.
Supp. 2d at 1180Mirch applies where the defendaattorney being sued for legal malpractice

seeks contribution from the successor attorney, where the successor alsonmepresents the
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clientin the legal malpractice litigatiotd. at 1185. Miller does not represent Plaintiffs in this
litigation and Defendants have made no claim for contribution against Mil&ryoother
attorney. Mirch is neither applicable nor persuasive.

As such, in addition to those materials previously found to be waived by Platheffs,
Court finds Plaintiffs have waived the attorney client privilege and work productpootiever
all materials responsive to Item Nos. 1, 9 and 1Miler’s “communications” with Plaintiffs
and Tobolsky, in addition to his “notes and drafts” and “drafts and duplicates”. Therefore,

IT IS ORDERED that Babcock’s Motion to Compel GRANTED as to Item Nos. 1, 9
and 11. The Court clarifies thile materials previouslyetermined to be waivead response to
Item Nacs. 1, 9 and 1arealso encompassed in this portion of the Court’s Ruling. Further, the
materials which must be produced in response to Item No.liméted to Miller’s
communications with either Plaintifte Tobolsky that relate tbawson Il
B. Eric Miller's Waiver of the Work Product Protection

Unlike the attorney client privilege, work product protections “are held by both the
attorney as well as the client” and either one may asskrtré.Grand Jury Subpoenas61 F.3d
408, 411 (5th Cir. 2009). Thatient’s waiverof the“work product privilege will not deprive the
attorney of his own work product privilege, and vice vérgare Grand Jury Proceedingd3
F.3d 966, 972 (5th Cir. 1994BecauseMiller asserted a claim of work product protection in his
initial declarationPlaintiffs’ waiver of Miller's work product does not negate his assertion of the
privilege. And so, the Court will not order production of Miller’s work product absent his own

waiver.
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Rule 45(e)(2)(A)*® requires gerson withholding otherwise discoverable information on
the basis of privilege to (1) expressly make the claim, and (2) describe the ofatr withheld
information in a way that wouldllow other parties and theurt to assess the claimed privilege.
Eric Miller’s declaration listed several broad and vague categories of documentsavithtiet
eitherthe attorney client privilege or work product protection. Taslarations inadequate to
avoid disclosure under a claim of privilege.

The standard for testing the adequacsg declaration oprivilege log is‘whether, as to
each document, the entry sets forth factswmatld suffice to establish each element of the
privilege or immunity that is claimedThe focus is on the specific descriptive portion of the log,
and not on conclusory invocations of the privilege or work-product rule, since the burden of the
party withholding documents cannat discharged by mere conclusassertios.” Chemtech
Royalty Assocs., L.P. v. U.8lo. 07-405, 2009 WL 854358, at *3 (M.D. La. March 30, 2009)
(quotationomitted). “Typically, a privilege log must identify each document and provide basic
information, including the author, recipient, date aedegal nature of the documeénilack v.
GlobalSantafe Drilling Cq.No. 04-3461, 2006 WL 980746, at *1 (E.D. La. April 11, 2086g
alsoEstate of Manship v. U.236 F.R.D. 291, 296 n.4 (M.D. La. 2006) (“A privilege log
should not only identify the date, the author, and all recipients of each document listed ther
but should also describe the document's subject matter, purpose for its production, aied specif
explanation of why the document is privileged or immune from discdyepartially vacated
on other grounds b237 F.R.D. 141 (M.D. La. 2006iHaensel v. Chrysler CorpNo. 96-1103,
1997 WL 537687, at *4 (E.D. La. Aug. 22, 1997) (affirming magistrate judggigirement that

the plaintiff's privilege log et forth the date of the document, the author of the document, the

18 This citation is to the version of Rule 45 currently in effect. Priohéc2013 amendments to the Federal Rules of
Civil Procedurgwhich wentinto effect on December 1, 201iB)s language was found in Rule 45@)(A). Other
than renumbering, ther@ndment made no change to this portion of Rule 45.
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recipient of the document, and a brief description of the document to which theagseitege
applies: (citing Torresv. Kuzniasz936 F. Supp. 1201, 1208 (D.N.J. 199®& proper privilege

log must include, for each withheld document, the date of the document, the name of its author,
the name of its recipient, the names of all people given copies of the document, theo$thgect
document, and the privilege or privileges asseigd.

Although Eric Miller is a mn-party, he was served with a Rule 45 subpoena to produce
documents maintained in Hxawson lllitigation file. (R. Doc. 462). In response to that
subpoena, Millefiled a twopage declaration which listedc@tegories of documents withheld
under either the attorney client privilege or work product protectidn internal firm
communications regarding billings and client status, (2) attamotss, (3) correspondence with
FGAF, Mr. Day, Mr. Ripka and/or Mr. Tobolsky, (4) emails with FGAF, Mr. Day, Mr. Ripka
and/or Mr. Tobolsky, (5) drafts and duplicates of pleadings, (6) attorney notes aad(@ya¥ir.
Ripka’s analysis of the claims by the Dawsons, and (8) withdrawal documertigkeiiad in
camera with the court.” (R. Doc. 4.

The actual pvilege applicable to each category is not provided. The actual documents
contained within each category are not provided. The Court is simply unable toicletiren
viability of the work product protectiotiaimed by Miller. Moreover, the Court issued an Order
(R. Doc. 47) requiring Babcock to serve Miller with a copyhefMotion to Compel (R. Doc.

46) to ensure Miller’s right to respond. Babcock then personally served Miller wothyao€the
Motion to Compel (R. Doc. 49). Nonetheless, Miller failed to respond to the Motion to Compel
or otherwise attempt to support his claimed privilegeerefore, the Court finds that Miller has

waived the work product protection over the withheld documents. Since work product protection
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is held by the clienand attorney, only those documents previously found waived by Plaintiffs
must be produced. Therefore,

IT IS ORDERED that Babcock’s Motion to Compel GRANTED as to Items Nos. 9
and 11.
C. Withdrawal Documents Filed In-Camera in the Underlying Litigation

Item No. 12 seeks “withdrawal documents/exhibits filed in camera bydhm&n Firm”
in Dawson II. The documents responsive to Item No. 12 do not appear to be subject to either the
attorney client privilege or work product protection. Durangl argument, th parties
recognized that Item & 12 covers a category of withheld documents identified in Miller's
declaration. (R. Doc. 18-at 1). Based on Miller’s declaration, the parties were unable to
provide the Court with any knowledgeable argument concerning their disclosure. The Cour
noted that it was unclear whether Item no. 12 includes any documents that (1)orizy als
responsive to Item nos. 1, 9 and 11, (2) are privileged, or (3) were privileged but are now
discoverable due to waivePlaintiffs’ counsel informed the Court that these documents should
be part of the documents Miller previously provided. For that reason, the Court isSDetka
requiring Plaintiffs to obtain the documents and inform the Court and Babcock of thentsonte
and assert any relevant privilege. (R. Doc. 354).3

Plaintiffs failed to provide the Court with any further information regardiege
documents. Therefore, the Court finds that Plaintiffs have waived those privileg@ag, if
applicable to the documents responsive to Item No. 12. Therefore,

IT IS ORDERED thatBabcock’s Motion to Compel GRANTED as to Item No. 12

and any documents responsive to Item No. 12 must be produced.
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D. Plaintiffs’ Waiver of th e Attorney Client Privilege and Work Product Protection for

Materials Maintained by William Tobolsky and Withheld by Plaintiffs as Requested

in Item Nos. 2 and 10

Defendantsnove the Court to compel Plaintiffs to prodattorneyclient
communicationgnd“attorney notes and drafts generated by Tobolsky Law that relate to the
[underlying litigation].” (Item Nos. 2 and 10, R. Doc.)38hese materials are located in
Plaintiffs’ clientfile, which is“maintained” by Willian Tololsky, their corporate attorney.
(Defs.” 2d Req. for Produc. No. 1, R. Doc. 46-4 at 7). During discovery, Tobolsky submitted a
privilege log. (R. Doc. 1& at 26). The Tobolsky Privilege Log briefly describes 144
documents in Tobolsky’s file generated during his representation of Plaattiffe time othe
underlying litigation (R. Doc. 18-at 26). Plaintiffs claim the 144 documents are either
protected as work pduct or subject to the attorney cligtvilege® However, the Court’s
review of the privilege log does natentify any de@uments that may be responsive to Item No.
10, which requests production of ‘attorney notes and drafts maytonstitute attorney work
product.

The only document which could potentially dédraft” was . 130,describedn the
privilege lbgas an undated “Memo” written by Plaintiff Keith Day to William Tobolsky
concerning the “Dawson claim of damages.” (R. Doc. 16-3 at 6). Document no. 130’s
descriptionindicates itqualifies as a communication betwd¢€gith Day and Tobolsky and is
protected by the attorney client privilegélowever, he Court found this description insufficient
to determinavhether any portions of the document were authored by Tobolsky and contained his

notes, mental impressions or legal theories. In that case, document no. 130 could gotentiall

¥ The Tobolsky Privilege Log was originally created in connectiith efendants’ Rule 45 subpoena served upon
non-party Tobolsky and Defendanti’st Motion to Compel(R. Doc. 16). The Court deniecei2ndants’ first

Motion to Compel on procedural grounds. (R. Doc. 43). Nonetheless, the ToBalgkgge Log remains relevant,
as Defendants later requested those same documents directly fromf@lamtterRule 34 (R. Doc. 48 at 7),
whichare now &issue in Defendants’ current Motion to Compel (R. Doc. 46).
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qualify as d@torney work product and it may be protected from disclosure. In order to determine
whetheranyportions of document no. 130 contained attorney work product, the Court ordered
Plantiffs to obtain the document from Tobolsky and present it faaimera review by
November 22, 2013. (R. Doc. 48). As of this Ruling, Plaintiffs have failed to comply with the
Court’s Order directing them to produce document no. 130 foaimnera review

Generally, a court has broad authority to fashion sanctions for failure to cotiply
discovery orders. Seehilcutt v. U.S 4 F.3d 1313, 1320-21 (5th Cir.1993) (a court “may make
such orders in regard to the failure as is justi§; Corp. of Ireland, Ltd. v. Compagnie des
Bauxites de Guined56 U.S. 694, 707-08 (1982) (district courts have broad discretion in
applying discovery sanctions). When sanctionable conduct occurs in the context ofdiithhol
allegedly privileged or protected materials, the 1993 Advisory Committee diRelé 26(b)(5)
cautions “To withhold materials without such notice [sufficient to enable other parties¢ésss
the applicability of the privilege or protection] is contrary to the raelsubjectshe party to
sanctions under Rule 37(b)(2), and may be viewed as a waiver of the privilege or protection.”

Because Plaintiffs failed to comply with the Court’s November 12, 2013 Order (R. Do
48), the Courfinds Plaintiffs have waived the attorney dligrivilege and any other privilege
that might haveppliedto document no. 130. Therefore,

IT IS ORDERED thatBabcock’s Motion to Compel GRANTED to the extent iseeks
production of document no. 130 in responseitioeritem No. 10or Item No. 2

IT IS ORDERED that Babcock’s Motion to Compel BENIED as to Item No. 10 to
the extent it seeks any notes, drafts or duplicates other than document no. 130 of the/ Tobolsk

Privilege Log.
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Having determined that none of the other documents withheld tbhgiSky constitute
attorney work product, thenly remaining issue is whether Plaintiffs have waived the attorney
client privilege over their other communications with Tobolsls/requested ihem No. 2.

Babcock suggests Plaintiffs have sufficiently placed tt@minmunications with Tobolsky
at issue by claiming Babcock is responsible for their resulting danageTobolsky. (R. Doc.
16-1 at 8). Plaintiffglisagree. According to them, Tobolsky is a New Jersey Attorney who
represente®laintiffs “in other ongoing business concerns/litigation.” (R. Doc. 18 at 3).
Although Tobolsky “received periodic status updates” orlxaeson lllitigation, he was not
involved inDawson llor ever enrolled as counsé@R. Doc. 18 at 3) Plaintiffs explain that

Tobolsky usedhe ‘informationhe received concernirtge Dawsonlitigation in order totailor

FGAF corporate strategies and advise Ripka and Day in other legal mgRef3dc. 18 at 3-¥
Plaintiffs urge that dclosure of Tobolsky's files would revMezonfidential information on
unrelated matters: “corporate governance, corporate structure, corpdaais,land corporate
status visa-vis other pending litigation.” (R. Doc. 18 at 4).

As previously discussed, the nature and extent of Plaintiffs’ealldgmagebaveplaced
their communications with other attorneys at issRkaintiffs claim that Babcock is liahlen
particular, for theibusiness losses, including lost opportunities and lost profits. However, they
explain that Tobolsky wasimultan@usly advising thenon corporate strategies and poligies
based on information received concernibegvson Il Therelevant time for which they claim
thesedossesencompass both the representation of Babcock and Millespite their arguments
to the comary, Plaintiffs have placed Tobolsky’s advice concerning Forever Greerpsrate
strategies and policies at issue by claiming thditolsky advised them on business related

matters based on ti@awson lllitigation, yetBabcock’s malpractices the souwe ofPlaintiffs’
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business losseslhis would allow the Plaintiffs to use Tobolsky as a swocth#ming that he
gave them advice based on Babcock’s malpractice, thereby causingltsgdken employ the
shield of privilege in refusing to disclose amfythat actual adviceTherefore,

IT IS ORDERED thatBabcock’s Motion to Compel GRANTED as to Item No. 2 to
the extent any of the responsive communications between Plaintiffs and Tobmtsleyning
“FGAF corporate strategieand/or legal advietha Tobolsky based off of the “periodic status
updates” on th®awson lllitigation.

Second, Tobolsky is also listed as a potential trial withess who might testify to the
“facially obvious” exception of prescription and Plaintiffs’ desire to avoidgrekliability. As
previously discusseid the context of MillerPlaintiffs’ indicationof their intent tccall
Tobolsky as a trial withesnstitutes a waiver dhe attorney client privilegas to any
communications concerning the gedi matter of his testimony. Therefore,

IT IS ORDERED that Babcock’s Motion to Compel GRANTED as toltem No. 2 to
the extent any of the responsive communications indicate Plaintiffs’ desiv®id personal
liability and accept a default judgment against Forever GreBawson Iland the viability of
the underlying personal tort claims against Day and Ripka-whether those claims were
viable or had prescribed.

Moreover, for the same reasons discussed in connection with Babcock’s request for
communications between Miller and Chris Alexander, the Court finds Babcock has na made
sufficient sheving to warrant the production of communications between Tobolsky and
Plaintiffs’ current attorney, Chris AlexandefFherefore,

IT IS ORDERED that Babcock’s Motion to Compel BENIED to the extent Item No.

2 seeks communications between Tobolsky ands@tiexander.
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Finally, Babcock has not persuaded the Court that production of any communications
betweerPlaintiffs andTobolsky, beyond those discussed above, is warraftkihtiffs
represent that Tobolsky’s representation was limited to their corporation, FGieen.
Babcock has not alleged otherwise. Because Tobolsky’s involvement in the urgdigityation
did not involve any of the personal tort claims against Plaintiffs, the Court figds an
communications responsive to Item No. 2, other than those previously ordered, are oetiat iss
this litigation.

VI.  CONCLUSION

For the reasons previously discusdédS ORDERED thatBabcock’s Motion to
Compel (R. Doc. 46) ISRANTED IN PART andDENIED IN PART in accordance wiit this
Ruling asdetailed below.The Clerk of Court shaflerve a copy of thisiing on nonparty
attorney, EridRayMiller of the Kullman Firm through the Court’s electronic filing system.
Additionally, Babcock shall provide ngrarty attorney, Eric Ray Miller of the Kullman Firm,
with a copy of the Court’s Ruling.

Concernindtems Nos. 1, 9, 11 and 18ubpoenaed from nguarty attorneyEric Miller of The
Kullman Firm :

IT IS ORDERED thatBabcock’s Motion to Compel BENIED as toltem No. 1to the
extent it seeks comunications between Eric Miller and Plaintiffs’ current attorney, Chris
Alexander.

IT IS ORDERED thatBabcock’s Motion to Compel GRANTED as toltem No. 1to
the extent it seeks communications between Eric Miller and either Keith Daigl Rigka or

William Tobolsky that concern the underlying litigati@awson Il.
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Non-party,Eric Miller of the Kullman Firm mugproduce anydocuments responsive to
Item No. 1as set forth aboviey January 24, 2014at the time and location specified in the
subpoena (R. Doc. 46-2 at 4) — 10:00 a.m. Baton Rouge Court Reporters, 12016 Justice Ave.,
Baton Rouge, Louisiana 7081%.

IT IS ORDERED thatBabcock’s Motion to Compes GRANTED as toltem Nos. 9,

11 and 12

Non-party,Eric Miller of the Kullman Firm mugproduce anywithheld documents
responsive to Item Nos. 9, 11 andld2January 24, 2014at the time and location specified in
the subpoena (R. Doc. 46-2 at 4) — 10:00 a.m. Baton Rouge Court Reporters, 12016 Justice
Ave., Baton Rouge, Louisiana 70816.

Concernindgtems Nos. 2 and 10equested from Plairfits during discovery irbefendants’
Request for Production:

IT IS ORDERED thatBabcock’s Motion to CompesDENIED as toltem No. 2to the
extent it seeks communications between William Tobolsky and Plaintiffs’ cattentey, Chris
Alexander.

IT IS ORDERED thatBabcock’s Motion to Compel GRANTED as toltem No. 2to
the extent it seeks communications between Tobolsky and either PlaintEisadvliller that (a)
concern “FGAF corporate strategies” and/or legal advice that Tobolsky bHis# the
“periodic status updates” on tB&awson lllitigation; and/or (b)ndicate Raintiffs’ desire to
avoid personal liability and accept a default judgment against Forever Gigawson lland
the viability of the underlying personal tort claims against Day and Ripka—hether those

claims were viable or had prescribed.

? The Defendants and Mr. Miller may mutually agree to an alternative time etiblo of production that is not
laterthan this date.
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IT IS ORDERED that Babcock’s Motion to Compel GRANTED to the extent it seeks
production ofdocument no. 1300f the Tobolsky Privilege Log in response to eitem No. 2
or Item No. 10

Plaintiffs must produce these withheld materials in response to Babcockisstéor
Productionby January 24, 2014

IT IS ORDERED that Babcock’s Motion to Comped DENIED as toltem No. 10to
the extent it seeks any notes, drafts or duplicates other than document no. 130 of theg/ Tobolsk
Privilege Log.

Signed in Baton Rouge, Louisiana, on January 3, 2014.

QRO N2~

RICHARD L. BOURGEO!S JR.
UNITED STATES MAGISTRATE JUDGE
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