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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF LOUISIANA
FOREVER GREEN ATHLETIC CIVIL ACTION
FIELDS, INC, et al.
VERSUS NO. 11-633-JJERLB

BABCOCK LAW FIRM, LLC, et al.

RULING ON DEFENDANTS' MOTION TO COMPEL

Before the Court is Defendants’ Motion to Compel (R. Doc, PBintiffs’ responses to
their fourthRequests for Production of Documents (R. Doc. 72-3), filed on June 27, 2014.
Plaintiffs’ response was due by July 27, 2014. At the Court’s July 2, Z&#hg on this and
other pending motions, Plaintiffs’ counsel indicated that he did intend to respond to Defendant
Motion to Compel. (R. Doc. 73). As of this Order, however, Plaintiffs have failed to respond to
Defendants’ Motion.

Defendantsfourth Requests for Production (R. Doc. 32seek financial documents
supporting the monetatgsses alleged in Plaintiffs’ Complaint, and ladetailed ina May 9
2014 memorandurauthored by Plaintiff, Keith DayR. Doc. 72-1 at 1)Defendantdirst
requestsequested documentation corroliorgthese alleged monetary lossgsMarch 19,
2012, and have since repeated that request on numerous occasions. (R. Ddwe 65urtThas
likewise ordered Plaintiffs to produce #edinancial documents. (R. Do65).

To date however,Defendants claim that Plaintiffs continuously refer to, but have yet to

actuallyproducethesefinancial documents. (R. Doc. 72-1 at 2). Instead, Plaintiffs’ counsel has
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consistently informed Defendants and the Cthat hehas produced everything in his
knowledge on behalf of his clients. (R. Doc.@2t 1) (“As | have said repeatedly, you have all
that | have received in this case, a huge volume of documelis.'Doc. 73) (Plaintiffs’

counsel made the same affirmatidriree Court’s July 2, 201Hearing) (PIs.” Supplemental
Discovery Resp., R. Doc. 72-7 at 2) (“At present . . . Plaintiff has heretofore provided to
Defendant the whole and entirety of any/all documentation in his possession valyiemadh
could be responge unto these specific items.”’Nonetheless, Defendants have continued to
request discovery related to Plaintiffs’ damages, deBjgtiatiffs’ insistence that no other
documents existBut this is understandable considerthgtMr. Day’s memo refersotspecific
losses, quantified down to the penny.

While their fourth set of document requestsicern the same financglbject matteas
earlier requestmitially made on March 19, 201Pefendants’ latest discovery contains new
requests thaare muchmore detailed.Thsedocument requests were served on May 27, 2014 and
track the specific categories of “direct and consequential damages amsmthé [alleged]
[m]alpracticé that are quantified in Mr. Day’s May 9, 2014 memorandum. (R. Doc. 72-4 at 2).

On June 19, 2014, Plaintiffs provided Defendants with their Supplemental Responses to
Defendantspreviously mentioned discovery requestDefendantsinterrogatory Nos. 4, 5,
and 10, and Request for Production Nos. 2, 3, and 7, originally served on Plaintiffs over two

years age— on March 19, 2012. (R. Doc. 72-7); (R. Doc. 65 at 1). The Supplemental

Responses were provided after the Court ordered production of the requested documents. (R
Docs. 65). The Supplemental Resporesgdain that Plaintiffs were stidlompiling “various
‘specific’ financial records which were recently sought by Defendants” infinaith Requests

for Production on May 27, 2014, which overlap with some of the documents previously



requested and ordered (R. Doc. 65) to be produced by the Court. (R. Dbat 2p- Plaintiffs
continue that “[i]n lieu of sending an unorganized pile of paperworissentially Plaintiff's
presentlyongoing, workin-progress compilation — in advance of the more formal responses to
[the fourth document] requests which will follow, Plaintiff respectfully seeksreece of the
Defendants in awaiting Plaintiff's production. to be provided to Defendants in due course.”
(R. Doc. 722 at 23).

Despite this promiseghe June 27, 2014 deadline for responding to Defendants’ May 27,
2014 fourth document requests past withanutresponses or objections to those requests
Plaintiffs. Instead, Defendants ga email from Plaintiffs’ counsein June 25, 2014 explaining
that Plaintiffs had already provided discovery — referring to their Supplahfeesponses —
andreiterating “As | have said repeatedly, you have all that | have received in this cagge a hu
volume of documents.” (R. Doc. 72a6 1). To the Court’s knowledg®laintiffs have not made
anysubstantive objections to thequests Moreover, Plaintiffdailure tofollowed through on
their promise tgrovidefinancialdocumentsneantthey also did not adequately comply with the
Court’s Order (R. Doc. 65) to produce documents responsibefendantsMarch 19, 2012
Interrogatories and Requests for Production of Documents (R. D@ab830).

On June 27, 2014ftar againnot receiving any of the promiseldcumentation,
Defendats filed the instant MotiorotCompel (R. Doc. 72) Plaintiffs’ responses to their fourth
set of Requests for Production. On slaene day, Defendants aldled a Motion to Dismissor
in the alternative, Motion for Sanctions (R. Doc. 70) based on Plaintiffs’ contiefieshl to
provide the financial documents requested over two years ago in Defendants’ March 19, 2012
Interrogatories and Requests for Production and ordered to be produced by the Cmit.olin |

the circumstances,



IT IS ORDERED that Defendants’ Motion to Compel (R. Doc. 72) Plaintiffs’ responses
to Defendants’ fourth set of Requests for Production of Docume@RANTED and that
Plaintiffs’ discovery responses shall be produced according to the followingcinsts:

(1) Plaintiffs are to provideesponsedo Defendants’ fourth set of Requests for Production
of Documents byAugust 15, 2014

(2) Plaintiffs’ responsive documents, if arshall containbatesnumbers so that the parties
and the Court can specifically identify which documents were produced in comgplianc
with this Order.

(3) Plaintiffs’ responseshall include anaffidavit from Keith Day and David Ripka, on
behalf of themselves and Forever Green Athletic Fields,wadfying thedocuments
produced, if any, in accordance witthis Order.

a. If Plaintiffs do produce documents in their possession or control, the affidavit
should describe the documents produced and indicate their corresponding bates
numbers.

b. If Plaintiffs are not in possession or control of any responsive documents, the
affidavit shouldverify that Plaintiffs do not possess or control any additional
documents and that none have been produced.

(4) By August 18, 2014 Plaintiffs will file this affidavit — not any responsive documents it
may describe— into therecord.

Because many of the documents responsive to Defendants’ fourth set of discovery
requests are also response to their earlier March 19, 2012 requests at isseadarid&fMotion
to Dismiss, or Motion for Sanctions (R. Doc. 70), the Court will defer its considerattbatof

Motion (R. Doc. 70) until after Plaintiffs have filed their affidavit in the record.



Finally, Defendants request an award of “reasonable expenses, includingys tiees
incurred in making this motion.” (R. Doc. 72-1 at 3). When a motion to compel is granted, Rule
37(5)(A) of the Federal Rules of Civil Procedure provides that “the court nftestgeving an
opportunity to be heard, require the party or the deponent whose conduct necessitated the motion
. . . to pay the movant’s reasonable expenses incurred in making the motion, including'attorne
fees,” unless certain exceptions apply. Because the Court has granted Disfédvidaon to
Compel and no exceptions apply, Defendants are entitled to an award of “reasapalies
incurred” in making their Motion. However, Defendants’ Motion did not include an affidavit
reasonable expenses, including attorney’s fees, which deprived Plaintiffs of atunpypto
respond. Therefore,

Defendants ar® RDERED to file anaffidavit of reasonable expenses incurred in
bringing this Motion, including attorney’s fee®j later than August 6, 2014and

Plaintiffs may submit aresponseto Defendants’ affidavit withi@ daysof its filing.

Plaintiffs’ response shall be limited to theasonableness of the amount of fees requested.

Signed in Baton Rouge, Louisiana, on July 30, 2014.
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RICHARD L. BOURGEO!S JR.
UNITED STATES MAGISTRATE JUDGE




