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THE WATERLOO FOR THE SO-CALLED CHURCH
AUTONOMY THEORY: WIDESPREAD CLERGY
ABUSE AND INSTITUTIONAL COVER-UP

Marci 4. Hamilton®

INTRODUCTION

The catastrophe of childhood sexual abuse by clergy in the United
States was caused by multiple social forces that came together to put
children at risk. The phenomenon is nondenominational, with cases
involving the Roman Catholic Church,! the Church of Jesus Christ of
Latter Day Saints,? the Jehoval'’s Witnesses, 3 and many others.# This

* Poul R. Verkuil Chair in Public Law, Benjumin N. Cardozo School of Law, Yeshiva
University. T would like to thank Anne Dupre and Ruchel Steamer for very helpliul comments
and my research nssistants Chavi Brandriss, Jessica Nefl, Katherine Melvin, Claire Scheinbuum,
Keegan Staker, and Benjomin Steele for excellent reseorch nssistance. In the interest of full
disclosure, the muthor represents and advises clergy abnse vietims with respect to First
Amendment issues, in cnses involving o voriety of denominations.

! There are too smnny cases (o catalogue in this briel essuy, but some of the most impariant
recent cases include: Melanie H. v, Doe, Civ. No. 04 CV 1596 WOQH-(WMc) (8.D. Cal. Dec. 21,
2005) (holding that one yenr window reviving otherwise time-barred clnims relnting to sexnal
buse does not violate Religion Clanses); /n re Roman Catholic Archbishop of Portland in Or.,
335 B.R. 842 {Bankr. D. Or, 2005) (holding that First Amendment does not bar inquiry into
which chureh property is part of the bankruplcy esiate, in banlcrupley prompted by numerous
clergy nbuse claims); Roman Ctholic Archbishap of L.A. v. Superior Court, 32 Cal. Rptr. 3d 209 |
(Cul. CL App. 2005) (holding that First Amendment ond clergy-penitent privilege do not bor
disclosure of church documents related to nlfegations of sexunl nbuse by priests); Malicki v. Doe,
814 Bo. 2d 347 (Fla. 2002) (holding thot First Amendment does not bar o third-party tort action
apninst # religious institution besed on the alleged sexunf abuse of ifs clergy); Doe 67C v.
Archdiocese of Milwankee, 700 N.W.2d 180 (Wis. 2005) {(holding that plaintff did not
adequately plead that church had knowledge of priest’s abusive tendenzies ot the time of nbuse,
so court declined to rench the First Amendment issue); see also id. nt 195-200, 1§ 59-90 (Bradley,
J., concurring) (stating she would hold that the First Amendment ond Wisconsin stotute of
limitations do not bar o negligent supervision claim against a religious organization and noting
that Wisconsin is in » “dislinct und diminishing minority” on the issue),

2 RK. v. The Church of Jesus Christ of Latter-Day Saints, No. C04-2338RSM, 2006 WL
3486798 (W.D. Wash. Dec. 1, 2006) (denying motion for rehearing in final disposition of
proceeding where jury awarded viclim $87,500); Doe v. ‘The Church of Jesus Christ of Latter-
Day Suints, 98 P.3d 420 (Utnh Ct. App. 2004) (affirming dismissa] of phaintiff's claim despite
finding that nbuse occurred and that the church failed to respond ta complnints of gbuse and
cencealed the abuse trom both members and secubar authoritics, becnuse chureh owed no
comimon law duty to the plaintiff); Doe v. The Church of Jesus Christ of Lulter-Day Saints, 90
P.3d 1147 (Wush. Ct. App. 2004) {proceeding involving chorch cover up of abuse of twa girls by
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reality is just one of the ways religious entities can cause harm to others,
as T document in God vs. the Gavel: Religion and the Rule of Law3 Tt is
also one part of this culture’s profound problem with child abuse; on
average, 25% of girls are sexually abused at some point, and 20% of
boys.® Of those abused, 60% of boys and 80% of girls are abused by

their stepfather, later resulting in a $4.2 million jury award); Paul McKay, Churcl Shunned Sex
Abuse Study, HOUs, CHRON., May 10, 1999, nt Al (detniling Mormon response of study on
women survivors of childhood sexual abuse); Peggy Fletcher Stack, Pressure io Forgive
Challenges Mormon Families, Divides Wards, SALT LAKE TRIB., Oct 17, 1995, at Al (outlining
steps taken to prevent child sexun! ubuse within the Mormon church and identifying outstanding
issues); Martha N. Beck, vt ol., Adult Survivors of Childhood Sexual Abuse: The Cose of Mormon
Wormen, AFFILIA, Spring 1996, at 39 (reporting on o study of 71 Mormon women survivors of
childhood sexual abuse in their dealings with church leaders); Paul McKay, Mormons Caught Up
in Wave of Pedophile Accusations, Hous. CHRON., May 9, 1999, at Al (outlining numerous civil
suits over child sexual nbuse and the Mormon Church response); Melealf v, The Church of Jesus
Christ of the Latter Doy Saints, No. CV 50-30185 (Ariz. Super. Ct., 1990) {involving confidentinl
settlement after church officials sent children to live with known pedophile); Lashbuugh v. The
Church of Jesus Christ of the Later Day Ssints, No. 87-03-01934 (Or. 1987) {involving
confidentinl settlement nfter known pedophile Mormon sexunlty nbused more children); Jones v.
The Church of Jesus Christ of the Latter Dauy Saints, No. 97-D1-00267 {Tex. 1999) (awarding a
314 million jury verdict afler church leaders tipped off clergy nbuser that police were after him,
allowing him to destroy evidence and wenken case against him).

3 Brysn R v. Watchtower Bible & Tract Soc’y of N.Y,, Inc, 738 A.2d 839 (Me. 1959)
(affirming the dismissal of a claim ngainst the church on First Amendment grounds despite
sllegations of molestation); Ben! v. Broadard, 19 Mass. L. Rep. 114, 2005 WL 1009632 (Super,
Ct. 2005) (involving aduughter ollegedly molested by church lender during Bible Study in home;
some claims dismissed on First Amendment grounds, neglipenee and breach of Aduciary duty
claims were nllowed to go forward); Berry v. Watchtower Bible & Tract Soc’y of N.Y., Iac,, B79
A.2d 1124 (N.H. 2003} (involving fither-dnughier incest, Jehovah's Witness elders’ knowledge
of’ abuse, and Tailure to report to authorities); see alsa Silentlambs, http:/wwiv.silenilambs.org
(provides a forum for hundreds of victims of shuse within the organization of Jehovah's
Witnesses) (lust visited Jun. 10, 2007).

4 See, e.g., Doe v. Newbury Bible Church, 435 F.3d 594 (2d Cir. 2006) (certifying question
lo stnte supreme court regarding whether restatement of agency npplies to pustor); C.B. ex rel.
L.B. v. Evangelical Lutheran Church in Am., 726 N.W.2d 127 (Mino CL. App. 2007) (affirming
dismissal of mother and duughter’s sexunl abuse claims agninst retired minister because minister
wus not church employee ot time of alleged nbuse); see also The Int"l Jewish Coalition Against
Sexual Abuse/Assault, http://www.theawarenesscenler.org (swppost for victims of clergy nbuse in
Jewish communities in the United States and Israel, and including a list of robbis convicted of
sexuntfy abosing members of congregation) (last visited Jun, 10, 2007), ‘

3 See generally MARCI A. HAMILTON, GOD V5. THE GAVEL: RELIGION AND THE RULE OF
LAW, chs. 1-7 (2005), : '

& MARY GAIL FRAWLEY-O'DEA, PERVERSION OF POWER: SEXUAL ABUSE IN THE
CATHOLIC CHURCH 6-7 (2007) {“[A]imost one third of all girls and up to one {ourth of all boys
[are abused] before they reach eighiecn years old.™); sex also Jennifer ). Freyd et al., 7he Science
of Child Sexual Abuse, SCIENCE, Apr. 22, 2005, at 308 (“Child sexunl abuse involving sexual
contact between on adult . . . and a child hos been reported by 20% of women and 5 to 10% of
men wortdwide. Surveys likely underestimate prevalence because of underreporting and memory
faflure.” (citing WORLD HEALTH ORG., WORLD REPORT ON VIOLENCE AND HEALTH (Etienne G.
Krug et al., eds., 2002))); Guvin Andrews et ol., Child Sexuaf Abuse: Comparative Quantification
of Health Risks, 2 WORLD HEALTH ORG., COMPARATIVE QUANTIFICATION OF HEALTH RISKS
1853 (Majid Ezznti et al., eds. 2004), available at
hitp:/wwy.who.int/publications/cra/chuptersfvolume/185 1-1940.pdf" (“Review articles on the
prevalence of child sexual abuse have commonly reported a range of prevalence anywhere from
% to 62%"); World Henlth Orp, Child Sexwal Abuse and  Viglence,
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someone known to the child or the child’s family, with the perpstrators
in this category including relatives, family friends, clergy, teachers, and
health care professionals.” The problem is deeply embedded in the
culture, and to a large extent unreported: victims of childhood sexual
abuse tend not to come forward to authorities or others approximately
90% of the time.® As the churches will say in their defense, these
numbers make it clear that child abuse is not peculiar to religious
institutions. They are correct, but what does distinguish the religious
mstitutions is a pattern of covering up child abuse, which includes H
not going to authorities when abuse is reported to the institution?® (2)
imposing secrecy requirements on clergy and victims;!0 (3) shifting
perpetrators throughout the religious organization, both geographically
and by specific house of worship;!! (4) asking law enforcement and

www.senro.who.int/LinkFiles/Disability, Injury ] Prevention & Rehabilitation_child.pdf  (lost
visited Sept. 11, 2007) (*Studies conducted by various NGOs ond instilutions in 1995 and 1597
respectively in Debhi revealed that more than haif'the girls surveyed hod experienced sexual abuse
by family members; 76% wonien ncross [live cities in Indin ndmitted sexual abuse ag children™);
Div. of Fumily and Reprod. Henth, World Health Orp., Sexnal Violence: 4 Hidden Epidemic,
hitp:/fwwav.afre.who.invdri/zexunl_violence himi (Jast visited Sept. 11, 2007) (*7% to 36% of
girls and 3% to 29% ofboys have suffered from child sexual abuse.),

7 Roxanne Lieb, Vernon Quinsey, & Lucy Berliner, Sexual Predatars and Social Policy, 23
CRIME & JUST. 43, 58 (1998). According to the 1992 Crime Data Briel for the Uniled Stotes
Depuriment of Justice, in three states only 4% of child rape offenders for female viclims under
twelve years old were strangers to the victims. 46% of the offenders were fomily members of the
victim, and 50% of the offenders were ncquaintances or fiends (or other non-family relationship)
of the victim. For victims ages 12-17, only 12% of the offenders were strangers, while 20% were
lamily members and 65% were friends or ncquaintances of the victim. Pairick A. Langen &
Caroline Wolf Harlow, Child Rape Victims, 1992, CRIME DATA BRIEF, June 1994, NC3-147001,
nt2.

B Jennifer 1. Freyd et ul., supra note 6, at 308 ("[Cllpse to 90% of sexual abuse cnses are
never reported 10 the authorities.™).

? LYNNE ABRAHAM, DIST. ATT'Y, CITY OF PHILA., REFORT OF THE GRAND JURY {(2003),
available at http:llwww.philndclphindisuicmltnmey.com/imngeslﬁmnd_Jury_Repanpdf
(deseribing the lenpths taken by Philadelphia Archdiocese officials to cover up known abuse by
clergy); MARTHA BECK, LEAVING THE SAINTS: HOW [ LOST THE MORMONS AND FOUND MY
FAITH (2005); Murk Donald, Judging Amy? Jehovah's Witnesses Sned Jor Allegedly Protecting
Members Who Abuse, May 3, 2004, available at hitp:/Awww.silentlambs.org/Texaslowarticle. im
(describing  imposition of silence ploced on members reporting obuse, under thrent of
excommunication), Connie Chang Tonight: Witnesses Abused? Church Accused of Failing
Children (CNN television brondeast, Aug. 24, 2002), transcript  available  at
htlp://www.wutchmwcﬁnI‘unnnliunscrvice.nrg/chung.htm (same) (last visited June 10, 2007).

10 THE SUPREME AND HoLY CONGRETATION OF THE HoLy OFTICE, INSTRUCTION: ON THE
MATTER OF PROCEEDING IN CASES OF SOLICITATION (Vatican Press 1962),
htlp://imngc.gunrdian.cu.uk/sys—ﬁlelebscrvcr/documenlsllDO3/[)8/l6/C‘n'minnlcs.pdf‘ (describing
procedure for hiundling sexunl effenses and outlining a policy of the strictest secrecy under
penally of excemmunication); see afso THOMAS P. DOYLE, A.W.R. SIpE & PATRICK J. WALL,
SEX, PRIESTS, AND SECRET CODES: THE CATHOLIC CHURCH'S 2000-YEAR PAPER TRAIL OF
SEXUAL ABUSE (2006).

1 See, e.g., REPORT OF THE GRAND JURY, supra note 9, ot 5 (“One abusive priest was
transferred so many times that, according io the Archdiorese’s own records, they were rmnning
out of places Lo send him where he would not already be known™); PETER W. HEED, ATT*Y GEN.,
STATE OF N.H., REPORT ON THE INVESTIGATION OF THE DIOCESE OF MANCHESTER (2003),
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newspapers to look the other way when they learn of individual cages;!?
and, most important for this essay, (5) insisting on autonomy from the
tort and criminal law for the organization’s role in the furtherance of the
abuse. :

Until very recently, children abused by clergy in the United States
were in an extraordinarily weak position to protect themselves because
so many elements of society worked against their interests. Obviously,
the priest or pastor or rabbi harmed them at the start, but then the
measures that might have brought either justice or protection for
children did not activate. Because of the American reverence for clersy
and religion in general, when children reported abuse by their trusted
clergy, their parents often did not believe them.!3 If word seeped out

available ar htip://doj.nh.govipublicaiions/pd?3303diocesefull.pdf (detineating the diocese
practice of transferring priests {o other locations afler incidents of sexnal abuse); JAsoN BERRY,
LEAD Us NOT INTO TEMFTATION: CATHOLIC PRIESTS AND THE SEXUAL ABYSE OF CHILDREN
(Univ. of IlL. Press 2000); JASON BERRY & GERALD RENNER, VOWS OF SILENCE: THE ABUSE OF
POWER IN THE PAPACY OF JOHN PAUL I (2004); Christa Brown, Op-Ed, No More Church Secrets
abowt Sex Abuse, DALLAS MORN. NEWS, Apr. 2B, 2006, available af
hitp:/iwww.dallasnews.com/sharedcontent/dws/dn/opinion/viewpoints/stories/DN-
brown_28edi. ART.S!ate. Edition . 153na9d6.him! (describing how the suthor’s own abuser wos
shifted to mnother Southern Baptist Church and she was instrucied not to spenk of the nbuse);
Brendan M. Case, Reese Dunklin, & Brooks Epenton, Too Much Tolerance? Even as US,
Catholic Leaders Towt Their Tougher Child Abnse Policy, Some Have Allowed Fallen Priesis to
Start Over Abroad, and Sane Haven't Asked the Vatican to Expel Them, DALLAS MORN. NEWS,
Mur. 16, 2005 ot Al4 (citing multiple instances of priesls moving to new churches in other
countries), Thomes Farrngher & Sucha Pleiffer, Records Detail Oniet Shifting of Rogue Priests,
BosTON GLOBE, Dec. 4, 2002, ot Al; Tom Heinen, srchdiocese Gave 510,000 10 Priest;
Defrocked Cleric Tied 10 Multimillion-dollar Sex Abuse Settlement, MILWAUKEE I, SENTINEL,
Sepl. 8, 2006, ot B7 (detailing how Friar Franklyn Becker was repentedly renssigned to positions
in the youth minisiry, despite his ndmitted nitraction lo young boys); Maric Rohde, Covering jor
an Abusive Priest: Archdiocese Knew of Pedophile, Records Just Released Confirm, MILWAUKEE
1. SENTINEL, Feb. 11, 2007, at B1 (describing how known child nbuser Frinr Siegfried Widern
was moved from Wisconsin to Califomin afier diseovery of abuse); Murie Rohde, Records af
Pedophile Priest to Become Public; California Court Case Involves Former Milwatkee Clerig,
MILWAUKEE J. SENTINEL, Feb. 8, 2007, ot Bi (in relesing 3,000 pages of chorch documents,
California judge snid that “[pJriests with known sexual proctivities have been handed off from
one location to another without regard to the potential horm to the chitdren of the church ns well
15 the family members of those children™); Muorci A. Hamilton, Bringing the Fight Jor Clergy
Child Abuse Victims to an International Avena: Coses Show thot Californio/Mexico Priest
Shuffling also Occurred, Oct. 19, 2006, hitp://writ.news. findlaw. com/homilton/20061019. himl.

12 See, e.g, Bruce Murphy, The Catholic Cover-up, MILWAUKEE MAG., Feb, 13, 2007
(detniling how Milwaukee Journal editors pulled writer Murie Rohde from covering Milwaukee
clergy abuse scandal in 1995 under pressure from the Milwaukee Archdiocese, and suppesting
former Milwaukee District Attorney E. Michael McCann was compromised by close relntionship
with Archbishop Rembert Wealdand), :

13 See, e.g., REFORT OF THE GRAND JURY, supra note 9, at 3 (“A Loy who told his father
shout the ubuse his younger brother was suffering was benten to the point of uncenscicusness.
‘Priests don’t do thot,” said the father ns he punished bis son for what he thought was & vicious lie
ngainst the clery™); Sendra G. Goodman, How Deep the Scars af Abuse? Some Victims Crippled;
Others Stay Resilient, WASH. POST, July 25, 2002, at Al (reporting n slory where a viclim's
parents didn’t believe him when he told them sbout the nbuse us o child, ond they cut their son ofT
when he and his wilt: sued the St. Louis archdincese).
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that a child had been abused, the organization or the hierarchy would
importune the prosecutors and/or the newspapers, and typically
persuade them to permit the religious organization to “handle” the issue
internally. In addition, children are the last frontier for civil rights, and,
therefore, until very recently, their needs have not dominated either
sophisticated legal scholarship, especially constitutional and First
Amendment law, or legislative concern.! Sadly, perpetrators have been
more protected under existing law than victims, e.g., an egregious legal
failure for victims of clergy abuse has been the extraordinarily short
statutes of limitations in many states that deterred the vast majority of
victims because of difficulties in coming forward.!> In som, law
enforcement, the press, families, churches, and the law itself let these
children down.

Some might argue that since the problem of clergy abuse has been
with us for centuries,’® a modern free exercise doctrine cannot be
blamed for any aspect of it. That is a fair point, but it misses the mark.
The question here is how the law has failed to alfer the course of clergy
abuse. Regardless of the religious organization’s practices, when there
is an abhorrent social practice like clergy abuse and organizational
cover up, the issue is whether the law has aided in putting a halt to the
problem.!” If the First Amendment has undermined the deterrent effect
of the tort laws at issue, there is reason to question the doctrine.!® After
all, the intent of the Constitution is to permit the United States to

H See James G. Dwyer, A Taxanomy of Children’s Existing Rights in State Decision Making
about Their Relationships, 11 WM. & MARY BILL RTs. J. 845 (2003},

151 will nddress this issue in detail in my book, How To DELIVER Us FROM EVIL
(forthcoming Fall 2007).

16 See gencrally DOYLE et al,, supra note 10.

17 This essay is focused on First Amendment doctrine, but it would not be the only legal rule
that has contributed 16 the problem ol clerpy nbuse, One other element is that nctlons governing
negligent hiring, retention, and supervision nre relatively modern theories, See RESTATEMENT
(SECOND) OF AGENCY § 213 (1958) (“A person conducting an activity through servants or other
ngents {5 subject lo linbility for harm resulting from his conduct if he is negligent or reckless; . . .
(b) in the employment of improper persons or instrumentalities in work involving risk of harm to
cthers; (c) in the supervision of the activity™); see also 1J.D. LEE & BARRY LINDAHL, MODERN
TORT Law: LIABILITY AND LITIGATION § 7:19 (2d ed. 2006) (“In recognizing the tort of
negligent hiring or retention of an incompetent, unlit or dangerous employee, the employee’s
conduct which muy form the basis of the couse of action need not be within the scope of
employment. This is because linbility of the employer is direct and not based upon respondent
superior principles; rather, ibe linbility of the employer is bosed upon ils filure to exercise
rensonable eore in selecting e emplayee, und thus exposing third purties to an unrensonable risk
of barm. Stated another way, Hability resulis not beenuse of the cmployer-employee relationship,
but because the employer hind reason to believe that an undue risk of harm to others would exist
as n result of the employment of the employce.™).

18 RESTATEMENT (THIRD) OF TORTS: LIABILITY FOR PHYSICAL HARM § 19 {Tentntive Drafi
Nao. 1, Mar. 28, 2001} (noting that tort law hos a delerrent effect); Anthony J. Sperber, Comment,
When Nondisclosure Becomes Misrepresentation: Shaping Employer Liability for Inconiplete Job
References, 32 U.S.F. L. REV. 405 (1998) (giving policy rensons for recognizing the tort of
negligent misrepresentation which fncludes negligent hiring liability nnd ils deterrent effect).
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achieve the common good, not just to generate theoretically or logically
appealing doctrines. As society has moved toward a more protective
stance toward children, religious institutions seem to have been
singularly unresponsive to these legal developments. They have been
shielded by the so-called “ministerial exception” in employment
disputes brought by clergy in many jurisdictions, which seems to have
led them to assume that any decision involving clergy might be immune
from secular regulation.!® Reinforcing this attitude are the many
exemptions they receive?® and the constitutional theories that would
permit churches to believe that they are beyond the reach of the law
whenever the issue involves internal affairs or clergy, such as church
autonomy theory and strict scrutiny of neutral, generally applicable laws
under the Free Exercise Clause.?!

This Essay focuses on one legal element in this social mix tiiat has
contributed to the morass that put so many children at needless risk—
the legal academy’s theoretical construction of a sphere of autonomy for
religious organizations. In Part T.A, T will detail and critique the

19 See, e.g., Alicen-Hemnandez v. Catholic Bishop of Chi., 320 F.3d 698 (7th Cir. 2003)
(holding that the ministerial exception precludes any inquiry into reasons behind church’s
ministerinl employment duecision); see also Tomic v. Catholic Diocese of Peorin, 442 F.3d 1036
(7th Cir. 2006); Wertt v. Desert Sw. Annual Conf. of United Methodist Church, 377 F.3d 1099
(5th Cir. 2004); Gellington v. Christinn Methodist Episcopul Church, Inc., 203 F.3d 1299 {11th
Cir. 2000); Starkman v, Evans, 198 F.3d 173 (5th Cir. 1999); Combs v. Cent. Tex. Annual Conf,
of the United Methodist Church, 173 F.3d 343 (5th Cir. 1999); Bell v. Presbyterinn Church, 126
F.3d 328 (4th Cir. 1997); EE.O.C. v. Catholic Univ. of Am., 83 F.3d 435 (D.C. Cir. 1996);
Young v. N. llI. Conf. of United Methodist Church, 21 F.3d 184 (7th Cir. 1994); Scharon v. Saint
Luke’s Episcopal Presbyterian Hosp., 929 F.2d 360 (8th Cir. 1991),

2 In nddition to the lesser known exemptions | document in God vs. the Gavel, religlous
organizations receive numerons exemptions, including income tox exemptions, propery tax
excmptions, parsonage cxemplions, bonkruptcy law exemptions, elective Socinl Security tax
exemption, and cven pension fund exemptions. See generally WILLIAM W. BASSETT, RELIGIOUS
ORGANIZATIONS AND THE LAW §. 1:11 (vpdated 2006); Basil Facching, Evan A, Showell, & Jan
E. Stane, Privileges & Exemptions Enjoyed by Nonprofit Orgonizations, 28 US.F, L. REV. 85
(1993).

21 This phenomenon is still in place in states like Wisconsin, which has employed the First
Amendment as a bar in clergy nbuse cases. See Pritzlaff v. Archdiocese of Milwoukee, 533
N.W.2d 780 {Wis. 1995); LLL.N, v. Clauder, 563 N.W.2d 434 (Wis. 1997). But sez Mary Doe
5D v. Salvation Army, No, 4:07CV362MLM, mem. nt 10-13 (E.D. Mo. Sept. 20, 2007) (holding
that plaintifl’s clafm for negligent supervision of clery in a sexnel abuse ense is not barred by the
Free Exercise Clanse or the Establishment Cinuse of the First Amendment).

2 1 suppose there will be those who might argue thot even though the acodemy might
theorize, it cannot be held responsible for the real-world application of some ieories. Perhaps
that perspective might ave some purchase in other arenos, but there is no doubt that the scholars
in the law Bnd religion nrens, including myselt, play a significant role in the actunl npplication of
legal theory of the Refigion Clauses, in both judicial and legislative spheres. For example,
Professor Laycock represented Archbishop Flores in Ciy of Boerne v. Flores, 521 U.8. 507
(1997) (holding Religious Freedom Restoration Act unconstitutional), while I represented the
City of Boeme. Ser also Douglas Laycock, Copceptual Gulfs in City of Boerne v, Flores, 39
WM. & MARY L. REV. 743, 774-75 (1998) (describing role in “shaping”™ disingenuous legisintive
history beliind Religions Freedom Restoration Act); Douglas Loycock, Summary and Synthesis:
The Crisis in Religious Liberty, 60 GED. WASH L. REV. B41, 851-36 (1992) (ndvocating pussnge
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“church autonomy” theory, especially as articulated by Professor
Douglas Laycock and more recently, Mark Chopko, General Counsel to
the United States Conference of Catholic Bishops and Adjunct
Professor of Law at Georgetown University Law Center. In Part IB, 1
will turn my attention to the theory that the Free Exercise Clause
mandates strict scrutiny for any law that burdens religious conduct,
whether or not it is neutral or generally applicable, and how such free
exercise rights can disable the tort laws that would otherwise protect
children. This theory has been most enthusiastically endorsed by then-
Professor Michael McConnell, Professor Laycock, and others. 1
canclude that the Supreme Court’s current articulation of free exercise
principles, which does not create such an expansive sphere of autonomy

for religious entities, is the far preferable approach if the cycle of clergy
abuse is ever to end.

1. MISGUIDED FIRST AMENDMENT THEORIES

One of the primary problems with so much discussion concerning
the Religion Clauses in the United States is that it is too often
theoretical, abstract, and unmoored from reality. I wrote God vs. the
Gavel in order to bring to the public’s attention some of the facts that
are swept away or simply not known when legal academics, judges, or
commentators start to theorize. The clergy abuse crisis, which cannot
be avoided in any part of the country, is the Waterloo for many of these
theories. No one would sanction a First Amendment theory that would
permit the murder of others to occur without accountability to society.
There is hardly more reason to defend a First Amendment theory that
would forbid society from using the law to deter religious organizations
from permitting, aiding and abetting, and furthering the childhood
sexual abuse of children by their clergy, emplayees, and volunteers.

In order to ground the following discussion, it is worthwhile to
detail at least one case of clergy abuse. One difficuity in these
situations for legal academics is that the discussions of these issues
occur at such an abstract level, so it is worthwhile to provide a concrete
example of the type of case at the heart of this debate. This is a classic
story of institutional knowledge, cover up, and the failure to protect
further victims from a child predator.

Between 1973 and 1976, Fr. Siegfried Widera sexually abused four
boys at St. Andrew’s Parish in Delavan, Wisconsin. He had been
criminally convicted of child molestation, a fact known to Fr. John
Theisen, director of the Milwaukee Archdiocese’s Personnel Board in

ol'the Religious Freedom Restorntion Act of 1993 (RFRA)).



232 CARDOZO LAW REVIEW [Vol. 29:1

1973, and preserved in Archdiocese records. In the same year, the
Archdiocese received a letter from one of Widera’s former colleagues,
which detailed Widera’s inappropriate conduct with respect to children.
The next year, the Milwaukee Archdiocese transferred Widera from
Port Washington, Wisconsin to St. Andrew’s without informing
members of the parish of Widera’s criminal conviction, probation, or
the concems expressed by those who knew him. In 1976, the
Archdiocese was alerted that Widera had sexually molested another
child and its notes indicate that the decision was made to keep that fact
quiet in order to avoid police records. In 1976, Widera was discharged
from probation, because the state had no knowledge he had violated his

probation by further abusing children, and then he was transferred to
California, where he molested more boys.23

A, The Pernicious Church Autonomy Docirine

The first time that I read a brief filed by the Roman Catholic
Church hierarchy in a clergy abuse case alleging hierarchical cover up
of egregious child abuse, T literally could not believe what T was
reading. The abuse was grotesque in individual cases and en masse, and
the orchestrated cover up was patently offensive. Waving the American
Constitution’s First Amendment seemed like the last appropriate
rESpONSe. '

In fact, when the clergy abuse scandal first broke in Boston in
2002, the Church did not raise the First Amendment as a defense to its
colpability for enabling the heinous acts of child abuse by its priests by -
concealing its knowledge of the sexual proclivities of some of its clergy
and moving them from parish to parish once those sexual proclivities
were discovered.* That seems appropriate. One’s natural reaction, as

B For many yesss, Wisconsin First Amendment and stotute of lmitntions Jjurisprudence
barred the victimn's cloims. See Complnint at, 1§ 4-11, 18-28, 30-31, 33-34, John Doe | v.
Archdiocese of Mihwaukee, 2006 W1 App 194, 722 N.W.2d 400. In an opinion that opened the
door for survivars, the Wisconsin Supreme Court recently permitted allegations of fravd by
clergy abuse survivors to go forward. John Doe ! v. Archdiocese of Milwankes, 2007 Wi 95,
734 N.w.2d 827 (Wis. 2007) (affirming the dismissal of negligent supervision cluims os bared
by the statute of limilntions, but reversing ond remonding dismissal of faud claims). Even
thongh the ense s still pending, the ficts nre stoted s true miher than “olleged,” becouse of the
recent relense of church documents involving Widera us o resnlt of Californin clergy abuse
litigation. See, e.g., Tom Heinen, 377 Million Sertles 10 Abuse Cases: Archdiocese Will Sell
Consins Center; Insurance ta Pay Half, MILWAUKEE J. SENTINEL, Sept. 2, 2006, ot Al; Tom
Heinen, supre note 11, at B7; Bruce Murphy, supra note 12; Marie Rohde, Records of Pedophile
Priest 1o Become Public, supra note 11, ot B1; Murie Rohde, Covering for an Abusive Priest,
supranote 11, nt B1,

3 Sep Thomas Farmgher, Church Cloaked in Culture of Silence, BOSTON GLOBE, Feb. 24,
2002, w AL, Michoel Rezendes, Priest Says Clurch Sought fo Cover Up Suit against Him,
BosTON GLOBE, Jun. 31, 2002, at B3; Whalter V. Robinson, Scores of Priests Involved in Sex
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an American citizen, to being charged with covering up the sexual
abuse of hundreds of children would not be to invoke the First
Amendment. Given that the modus operandi was cover up, the first
response to the public revelations had to be one of shock, but it did not
take long for the Church’s lawyers to start raising the First Amendment
as a defense to its liability for the cover up and the harm. The First
Amendment arguments have ranged far afield, but the consistent theme
has been a claim to “church autonomy,” which is a term first adopted in
the literature by Professor Laycock.26

On its face, the term of art is absurd, because no entity in the
United States” system of judgment is autonomous from the law. This is
a system of “ordered liberty,” first and foremost,2” and the only absolute
right that exists is the right to believe what one chooses® In most

Abnse Cases, BOSTON GLOBE, Jan. 31, 2002, of Al Complete coverage of the clerpy abuse
scandol by BOSTON GLOBE is available at hittp:/Awww.boston.com/globe/spotlight/ubuse,

35 Walier V. Robinson, Church Seeks Exemption in Snit, BOSTON GLOBE, Mur. 13, 2002, at
B3; Marci A. Hamilion, Sacrificial Lambs? Child A buse, Religions Exemptions, and the
Separation of Church and State, http:/heritnevs findlaw.com/hamilton/20020328. kitml {last
visited Jurie 1G, 2007).

36 Douglas Laycock, Towards a General Theory of the Religion Clauses: The Case af Church
Labor Relations and the Right iv Church Autonony, 81 CoLuM. L. REV. 1373 (1981).

27 1t wos commonpluce at the time of the framing Lo pair liberty with the necessity of order.
For example, many stute constilutions had free exercise provisions with exceptions for safety,
health and welfore. City of Boeme v. Flores, 521 U.S. 507, 539 (1997) (Scalin, J. concurring)
(“Religious exercise shull be permitted so fong as it does not violate general lmis governing
corduct. The “provisos’ in the ennclments negate 1 license to oot in o manner *unfpithful to the
Lord Proprietary” (Marylond Act Coneceming Religion of 1649), or *behave’ in other tham a
‘peacenble ond quiel” manner (Rhode Islund Charler of 1663 ), or “disturb the public peace® (New
Hompshire Constitution), or interfere with the ‘peace [ond] sufety of the State’ (New Yorl,
Maryland, and Georgin Constitutlons), or *demenn’ oneself in other than a *pencenble and orderly
manner” (Morthwest Ordinance of 1787)7), Ser also Muorci A, Humilton, Religion, the Rule of
Law, and the Good of the Whole: A View from the Clergy, 18 LL. & PoL, 387, 392 {2002):

The Intter eighteenth century sermons reveal that religions lenders of the duy did not
envision a saciety thal would permit nny person to be & “law unto himself" Their
vision was more collective, or at least more community-bosed. For believers to
achieve true liberty they needed to obey the lnws enacted by the duoly elected
legislatures, for the sake of order and the public good.
In addition, un influentinl religious document al the time of the lraming, the Westminster
Confession of 1788, rests on the same pairing of order and liberty. It forbids public officials from
sdmintstering refigion, requires (he protection of religious liberty, and makes it
the duty of civil magistrates to protect the person md Beod nome of all their peaple,
in such an effectunl munner s thet no person be suffered, either upon pretence of
religion or of infidelity, to offer any indignity, vielence, nbuse, or injury Lo any other
person whalsoever; nnd to take order, that sl religions ind ecclesinstical nssemblies
be held without molestation or disturbance.
SYNOD OF PHILADELPHIA AND NEW YORK, PRESBYTERIAN CHURCH IN AMERICA,
WESTMINSTER CONFESSION OF FAITH {revised and adopted May 28, 1788). For advoeacy of this
concept in the conlext of clergy sexunl abuse, see Angeln Carmelln, The Protection of Children
and Young People: Catholic and Constitational Visions of Responsible Freedom, 44 B.C. L. REV.
1031 (2003).
28 A Lexis search indicates that the Supreme Court has used the phrose “ordered Hberty™ in
16 coses in its history. See gererally HAMILTON, supra note 5, at 207 n.17,
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cases, however, its proponents have limited it to the “internal™ aspects
of a church. Itis not at all clear what constitutional value is served by
this theory of autonomy, because it is based on unstated or unexamined
assumptions.

For example, Laycock’s article on church autonomy presumes
antonomy from the law is a positive good throughout, but he never
provides a theoretical or empirical foundation that would justify the
anomalous idea that churches, which, after all are run by humans, need
not be deterred from bad behavior any more than other organizations.
More than once, though, he seems to say that the church autonomy
theory is necessary because it prevents “interferefnce] with the very
process of forming the religion as it will exist in the firtnre.® TIn other
words, the law should not have an impact that would alter the course of
the church’s future. Thus, he has posited a high degree of selft
determination for religious organizations, which is intended to isolate
them from legal obligations imposed on others,3®

The universe of Laycock’s church autonomy is quite capacious:
His theory “of autonomy logically extends to all aspects of church
operations™! and sees particularly “strong claims to autonomy with
respect to employment of teachers.™? Moreover, he argues that “[t]he
state has no legitimate interest sufficient to warrant protection of church
members from their church with respect to discrimination, economic
exploitation, or a wide range of other evils that the state tries to prevent
in the secular economy.”33 '

Laycock has not argned, however, that religious entities deserve a
right to immunity from the law in all circumstances. He divides the
possibilities into internal and external affairs, with internal affairs
virtually immune from the law, while issues dealing with those external
to the church subject to the law. While “[a]lleged state interests in
regulating internal church affairs—e.g., protection of church members

2 Laycock, supra note 26, [391; see aleo id. nt 1400 (arpuing need for autonomy so that
“the further development of the religion™ is unhindered),

38 Douplas Luycock, Acodemic Freedom and the Free Exercise of Religion, 66 TEX. L. REV.
1455, 1461 (1988); see also Kuthleen Brady, Religious Granp Autonony: Further Reflections
About What Is 4t Stake, 32 1. L. RELIGION 153 (2006); Kathleen A. Brady, Religions
Organizations and Free Exercise: The Surprising Lessons of Smith, 2004 BYU L. Rev. 1633;
Murk E, Chopko, Church Autonomy and Religions Group Liability: Comtimiing the Lord’s Work
and Healing His People: A Reply to Professors Lupu and Tuttle, 2004 BYU L. REV. 1897 (2004);
Murk E. Chopko, Stating Claims against Religious Instimtions, 44 B.C. L. REv. 1089 (2003);
Murk E, Chopko, Shaping the Church: Overcoming the Twin Challenges of Seculariation and
Scandal, 33 CATH, U. L. REV. 125, 131 {2003); Douglas Laycock, A Survey of Religious Libersy
in the United States, 47 OWIo ST. L.J. 409 (1986). But see Marci A. Hamiltan, A4 Response (o
Professor Brady, 22 I, L. RELIGION (forthcoming 2007); Marci A. Haomilton, Religions
Institutions, the No-Harm Docirine, and the Public Good, 2004 BYU L. REV. 1099,

3t Laycack, supra note 26, nt 1397,

32 Id o 1411,

33 Jd uL 1403
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and church workers from exploitation—are usually illegitimate and
- should not count at all,™* “{t]here is no free exercise problem in holding
churches responsible to outsiders under the ordinary rules of contract,
property, and tort,”33
Mark Chopko, who is responsible for legal strategy for American
Catholic bishops, has built on Laycock’s work, and argued for the same
sort of immunity for internal actions, regardless of motivation3 He
advocates a “free space for a Bishop—free of the demands of
government officials, insurers, church bureaucrats, litigants, and anyone
else who would force a particular decision or approach on a Bishop.” 37
Like Laycock, he fails to see the need for the law or society to act as a
deterrent to certain actions within the organization, saying, “[r]eligious
institutions have broad autonomy to order their internal affairs
according to religions doctrine and should not have to recede from
relipiously motivated actions for fear of legislators, regulators, or
courts.”™8 Neither Chopko nor Laycock seem to apprehend the folly of
immunizing institutions and their leaders from social accountability, but
that is in part, at least in Chopko’s case, because he has an overly
optimistic assessment of the law relating to clergy abuse.®
It is precisely this internal/external distinction that church lawyers
defending against the clergy abuse claims have tried to exploit in order
to avoid liability for covering up the identity of known child predators.
In California, to avoid discovery requests aimed at their employment
files that typically document the cover up, the hierarchy’s lawyers
repeatedly resorted to “privilege,” which included many privileges such
as the attorney-client privilege, the priest-penitent privilege, and the
psychotherapist-patient privilege, usually to no avail#® They also

M d aL 1374,
35 Id ot 1406.

36 Chopko, Shaping the Cinrch, supra note 30, at 142 {*Any governmenta) aitempt to intrude
into the inner order and gavernance of a church by arlificially classifying certain mattess as non-
relipions is per se unconstitutional.™),

37 Jd. ot 130 (“Ench institution—religion and government—has gutonomy approprinte to its
sphere.™).

38 Jd 8131,

39 Id. at 152 (stating that “[t}he actions of relipious superiors might have been misguided, but
not criminal. ... . [Tlhere is no linbility in the Holy See™). But for the statute of limitations, many
in the hierarchy would have been subjects of eriminal investigntion nd charges. See, £.g., HEED,
supra note 11 (New Humpshire Attorney General filed charges which were then dismissed on
statute of limitations grounds); REPORT OF THE GRAND JURY, supra note 9, ot 1 (but for the
statute of limitations Philadelphia Archdiocese dfficials inclnding Cardinnl Bevilacqua may well
have violated criminal taws); Doe v. Holy Sce, 434 F. Supp. 24 925 (D. Or. 2006) (permiiting
clergy abuse action to proceed ngainst Holy See); O0'Bryan v. Holy See, 471 F. Supp. 2d 784 (D,
Ky. 2007) (pennitting clergy nbuse cluss action to proceed sgainst Holy See).

48 Roman Catholic Archbishop of Los Angeles v. Superior Court, 32 Cal, Rptr. 3d 209, 231,
2139 (Cal. Ci. App. 2005) (rejecting clergy-penitent privilege; psychotherapist-patient privilege
shields anly one document out of hundreds of documents subpoenaed); The Clergy Cases T, No.
JCCP4286 (Cal. Super. Ck. July 26, 2006) {attorney-clicnt privilege, Fifth Amendment privilege,
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asserted that there was a privilege created by the First Amendment,
though not recognized before in state law, for discussions between
clergy and the hierarchy. They dubbed it the “formation privilege.”!
The argument is typically raised as follows:

Roman Catholic priests owe a lifelong allegiance to the bishop that

incardinated them, and are expected to confide in him completely on

matters, inchuding intimate personal problems, that affect their ability

to represent Christ; when they have problems, the bishop is obligated

to help them overcome those problems. That relationship is essential

to the practice of their Catholic faith.42
Therefore, because “exercise of legitimate governmental powers may be
prohibited when they have the effect of chilling or discouraging
exercise of religious rights” the communications between a bishop and
his priests, as memorialized in “a priest’s records, both personnel and
confidential” should be privileged.*?

As one can see from the foregoing, the reasoning of the formation
privilege is built on the shaky theoretical foundation of “church
autonomy.” Laycock had presaged the defense twenty years earlier:
“When the state interferes with the autonomy within a church, and
particularly when it interferes with the allocation of authority and
influence within a church, it interferes with the very process of forming
the religion as it will exist in the future™¥ The hierarchy’s lawyers
were arguing that the internal sphere of clergy-hierarchical relations was
properly immune from judicial examination. For them, the church
autonomy approach meant that all of the cases should be dismissed.

or First Amendment claims did not bar discovery); The Clergy Cases 11, No. JCCP4297 (Cal,
Super. Ct. Sept. 25, 2006) (holding that First Amendment, clergy-peniteat privilege, and normey-
client privilege s to seven documents sent to thisd parties do not bar production); Charissa W, v.
Walchtower Bible & Tract Soc’y of N.Y., Inc., No. 26-32191 {Cal. Super. €t. Qct. 16, 2006)
(ruling on submitied discovery molions that clergy-penitent privilege does not opply; atiorney-
client and work product privileges shield only two ftems).

41 Romen Catholic Archbishop oI’ L.A, 23 Cal. Rpir. 3d 209 (Cal. Ct App. 2005) (describing
at length and rejecting the formation of clerpy theary).

42 Petition for a Writ of Certiornri, Does | and 2 v. Superior Court of L.A. County, No. 05~
1035, 2006 WL 368846, ut ¥24 (Feb. 14, 2006), cert. denied, 547 U.5. 1077t (2006).

43 Id, nt *24-26.

4 Laycack, Towards a General Theory of the Religion Clauses, supra note 26, ot 1391. The
difference with Luycock’s theory is that he was wrguing for the necessity of internal nutonomy in
order to proiect the formation of the entire organization. The Catholic hierarchy has limited its
arguments to the narrower sphere of the relationship between elergy and their superiors. See also
Von G. Keeich & Matthew K. Richards, The Need for Legisiation o Enshrine Free Exercise in
the Land Use Context, 32 U.C. DAVIS L. REV. 725, 72627 (*In practica) effect, however,
‘newtral” and “generally applicable” regulations sustaipable under Sniith can have o devestating
impuct on religions liberty. Such regulntions haomper the sbility of adherents to both pinctice
firmly held religious beliefs and to gather topether with co-believers in a place of worship where
they may learn [tom one another, edify each other, instruct one nnother, and receive important
rites, sacraments, and blessings, . . . The growth of government ot all levels, combined with
povernment's tendency lo uv«.r-rt.gulnle demnnd additionnal protection for relipious practice tf we
are ta realize a full messure ol reliious jiberty."),
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Though this reasoning has not prevailed in recent clergy abuse cases*3
it seems to have influenced the hierarchy’s decisions with respect to the
movement of clergy.

The clergy abuse cases have made it quite clear that a distinction
between internal and external affairs is unsupportable. With respect to
the general theory, the clergy abuse crisis puts the lie to the notion that
the First Amendment should protect a religions organization’s right to
evolve at will. Everything about clergy abuse happens inside the
religious organization—the victim, usually a member of the church, is
acquainted with the perpefrator through his role as clergy, the reporting
of the abuse to the hierarchy (or other members) occurs within the
organization, as does the subsequent cover up, and all of the proof is
held within the organization’s employment files. Each of Laycock’s
markers for invoking the church autonomy thesis are present here—
internal decision-making, church members, clergy, often church
teachers, and issues involving employment. If church autonomy is at its
strongest when everything occurs internally, then what is meant by
church autonomy is immunity from tort and criminal law when the
religious organization is involved in hiding criminal activity from the
authorities and its own members, whose children are at risk, That
cannot be squared with what is in the best interest of the larger society,
children, or even the church, let alone common sense. It turns the First
Amendment into a shield for the most heinous of behaviors, as it
perpetuates the unacceptable behavior.

There is very strong reason to doubt the soundness of a doctrine
that would protect churches from legal liability based on their need for
self-determination. While their right to determination of their religious
belief and orthodoxy cannot be dictated by the courts,*¢ their ability to
engage in conduct that harms others cannot be so unencumbered by
legal obligation.#’7 There are plenty of behaviors that churches (as well
as every other organization) should be deterred from pursuing, even if it
were the natural product of the organization’s most dearly held beliefs.
Society should not have to pretend that religions organizations do not
engage in socially dangerous behaviors, and, therefore, suffer the
harmful consequences of their unchecked behaviors. Laycock concedes

45 See supra notes 41-42; see alyo Melanie H. v. Doe, Civ. No, 04 CV 1556 WQH-(WMc)
(8.D. Cal. Dee. 21, 2003) (one year window reviving otherwise time-barred claims relating to
sexun! sbuse does not violate First Amendment prolections {or religion); /1 re the Roman
Cutholic Bishop of San Diego, No. 07cvI355-IEG(RBB) ot 3-4 (S.D. Cal. Ang. 20, 2007)
{denying Debtor’s challenge to the constitutionaiity of Californin’s window statute under the due
process, ex post faclo, and bill of attninder clatses of the U.S, Constitution).

46 See HAMILTON, supra mole 5, 240-43; see also Serbin E. Orthodox Diocese v.
Milivojevich, 426 U.S. 696 (1976); Kedroff v. St. Nicholns Cathedral of Russian Orthodox
Church in N, Am., 344 U.S. 94 (1952); Watson v. Jones, 80 U.5. 679 (1872).

17 See generally HAMILTON, supra note 3, at chs. 1-7.
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contract law, property law, and tort law in disputes involving outsiders
(and, apparently, when the issues do not affect internal aspects of the
organization) are properly applicable to religious organizations, but I
did not find an instance where he does the same for criminal law, or
employment law. He admits two exceptions to autonomy when the
issue is internal, to cases involving young children or bodily harm.8
That would leave out the many clergy abuse cases involving adolescents
and presumably sexual touching that does not result in bodily harm#® 1t
would appear that his theory leaves tremendous room for religious
organizations to harm children without accountability.

The clergy abuse cases bring to the fore the inherent weaknesses of
an autonomy theory for religious organizations. There is no necessary
good in the development of a religious organization when that
organization is orchestrating a worldwide system of covering up the
abuse of children by its clergy. The myth of autonomy led these
institutions to believe that they had a right to handle repeated crimes in -
private and to place their public image above the interests of vulnerable
children. The resulis of such a world view—the permanent emational
disability of thousands of children and, therefore, their families as
well—are anathema to any rational moral or democratic system. The
legal system failed to deter them, and thereby contributed to the
exponential increase in child abuse within these institutions.

B. The Free Rein, Free Exercise Clause

There has been sharp debate regarding the level of scrutiny to be
applied under the Free Exercise Clause, when the law at issue is neutral
and generally applicable. As I explain in God vs. the Gavel: Religion
and the Rule of Law, the dominant approach at the Supreme Court has
been to apply such laws to religious entities.®® This approach
culminated in 1990 with the Supreme Court’s affirmation of the
dominant approach, in Employment Division v. Smith3' Legal scholars
at the time lilke now-Judge Michael McConnell and Professor Laycock,
among others, strongly resisted, to state it mildly, the Court’s embrace
of low-level scrutiny for neutral laws of general applicability.? They

48 Laycock, supra note 26, ut 1406.

42 On this reading, Luycock’s theory is nol fur from that of Prolessors Lupn and Tuttle, who
would permit religious orzanizations to negligently fuil to protect children. See Marci A.
Hamilton, Religions Institutions, the No-Harm Docirine, and the Public Good, supra note 30, al
11714-73 (citing T C. Lupu & Robert W. Tullle, Sexnal Misconduct and Ecclesinstical Tmmunity,
2004 BYU L., REv. 1789, 1B45-73).

50 HMAMILTON, supra nole 5, at 205-14,

51 494 1J.5. 872 (1990).

52 Douglas Laycoek, The Crisis in Religions Liberty, 60 GEO, WASH. L. REV. 841, 848 (1992)
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passionately advocated sirict scrutiny across all laws, including when
the issue is the liability of a religious organization.?¥ Laycoek, in fact,
places his church autonomy theory in the Free Exercise Clause, which,
on his terms, “forbids government inierference with church operations
unless there is, to use the conventional phrase, a compelling
governmental interest to justify the interference. Identifying those
governmental interests that are sufficient is a complex task that requires
further exploration.”* Suffice it to say that the category of societal or
governmental interests that trump the religious organization’s needs is
quite small, on their reasoning, because “[a] church’s legitimate interest
in autonomy has few natural limits,” so that the analysis should be
“tilted in favor of the constitutional right,” which really means tilted in
favor of the religious organization since there is no constitutional right
to autonomy in the sense that he would posit.
Thus, strict scrutiny under the Free Exercise Clause sends the same
- message as “autonomy™—religious organizations need not be concerned
with the vast majority of secular law. They have free rein to operate
without reference to just about any outside interest. Laycock has
pushed this notion as a matter of “deregulating,” religious practices, as
has Michael McConnell.37 Under their thinking, this is a matter of

{referring to Smith us “the near total Joss of any substantive constitutiensl right to practice
relipion™ and talking about “our despair over the lass of protection for relipious exercise™).

53 They have not been terribly concerned whether strict serutiny is obtmined through the
courls or the legisltures. Having lost the battle at the Supreme Court, they tumned to the
legislatures to institule sirict serutiny throngh the Religions Freedom Restorntion Act of 1993
(RFRA), 42 U.S.C. § 2000bb (2000), the Religions Land Use and Institutionalized Persons Act ol
3000 (RLUIPA), 42 US.C. A. § 2000cc (2007), and thirteen stnte religions liberty stotutes. Ses
ALA, CONST. art. 1, § 3.01; ARIZ. REV. STAT, ANN. § 41-1493.01 {2006); CONN. GEN. STAT. §
32-571b (2006); FLA. STAT, § 761.03 (2006); IpAHC CODE ANN. § 73-402 (2006); 775 1L
CompP. STAT. 35/1 (2007); MO. REV. STAT. § 1302 (2007); N.M. STAT. § 28-22-3 (2007); OKLA.
STAT. tit. 51 § 258 (2006); 71 PA. CONS. 5TAT. § 2401 (2006); R.I. GEN, LAWS § 42-R0,1-3
(2007); 5.C. CODE ANW. § 1-32-40 (2006); TEX. CIV. PRAC. & REM. CODE ANN. § 110,001
(2006). RFRA only applies to the federal povernment, becavse it has been held nnconstitotional
15 applied to the siates, City of Boeme v. Flores, 521 U.S. 507 (1597), and RLUTPA npplies
solely to land use ond government institwtionalization, e.g., prisons and hospitals. The thirteen
state religious liberty stotutes have n wide range of exceptions [or particular arens of the Inw,
depending on the state,

54 Laycock, supra note 26, at 1392; see alse Michnel McConnell, The Origins and Historical
Understanding of the Free Exercise af Religion, 103 HARV. L. REV. 1409, 1414-15 (1990)

{arguing in lavor of mandatory judicinl exemptions); Chopko, Shaping the Clurch, supra wote 30,
ab 134,

55 Loycock, supra note 26, ot 1402,

56 Dowglus Laycock, Theology Schelarships, The Pledse of Allegiance, and Religious
Liberty: Avoiding the Extremes but Missing the Liberty, 118 HARV. L. REV. 155, 200 (2004).
Luyeack hns nlse vsed the term “nonmolestation™ of religion. Layceck, supra note 52, nt B46

(citing Michoel W, McConnell, Accommoduation of Religion: An Update and a Response to the
Critics, 60 GEO. WASH. L. REV. 685, 688-95 (1992)).

5T Michnel W. McConnell, frstititions and Interpretation: A Critique of City of Boerne v.
Flores, 111 HARV. L. REV. 153, 157-60 (1997). McConnell suggests that the “naturn) tendency of
regulntory repimes is to moke no exceptions for private concemns and to overinflate the
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“simply” not regulating religious institutions, as though the absence of
regulation is a pure and natural state (which goes without saying, they
assume is beneficial for society). Moreover, the religious entities’ free
rein becomes entrenched so that it is gradually transformed into an
entitlement.® In other words, application of the law to a religious entity
becomes constitutionally and morally offensive, not just a “burden,”
which is the actual language of the doctrine. That point is particularly
troublesome when religious institutions take these messages to mean
that covering up child abuse is within a constitutionally protected
sphere. When the Los Angeles District Attomney subpoenaed the Los
Angeles Archdiocese for the personnel records of two former priests in
a criminal child molestation investigation, the Archdiocese refused to
comply.® Cardinal Roger Mahony’s argument in court was that the
subpoena constituted “an unconstitutional intrusion on private church
affairs” and even though the request was only for 21 pages of
documents, that the subpoena “inherently entangles the state in the
internal religious life of churches and intrudes into religious practice.”
The Cardinal’s argument did not persuade the Superior Court of
California, which ruled that the Archdiocese would have to turn over
the documents; after the Court of Appeal affirmed, both the California
Supreme Court and the United States Supreme Court declined to review
the ruling,6!

The strict scrutiny that has been advocated under the Free Exercise
Clause would only recognize compelling interests that involve, for
example, health and safety, and would impose a “least restrictive
means” analysis that requires the courts to shape the law to
accommodate the religious entity to the “maximum” extent possible.52
Thus, the argument is made that negligence torts should not be applied
to religious entities, because the lesser restrictive alternative is an
intentional tort.®3 The result, if this view were to prevail, which it has

importance of their own objectves—even when those private concerns ore rooted in
constitutionnl rights and sccommodation could be mude 2t rensonobly fow cost ta public
purposes,” id. at 157, and that “governmentsl nction st every level, of every description, and
regardless of subject matter, can intrude deeply into the freedom of Americans to prectice their
religion in accordance with the dictates of conscience.” Jd at 160. While these extremely broad
assertions carry some tnuth, they il to take necount of the harm (hat religious condnet ean eause
and inescapably lend fo the conclusion thot conduct based on religious belief, no matter how
harmful, cannol be regulated by secular law.

58 See generally Marci A, Humilton, Free? Frercise, 42 WM. & MARY L. REV. 823 (2001).

3 Randal C. Archibald, drchdincese Loses Case 1o Keep Former Priests’ Records Secret,
N.Y. TIMES, Apr. 18, 2006, at A24,

680 14

6l 1

62 Laycock, supra note 52, at 834; Dougtas Laycock, Fermal, Substantive, and Dispggrepated
Neutrality toward Religion, 39 DEPAUL L. REV. 893, 1018 (19503,

63 This is essentinlly Lupu and Tuttle's suggestion in their article on charch mstonomy. See
Lupu and Tuttle, supra note 49,
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not, is that the religious institutions would be protected at tremendous
cost to society, which remains uninformed regarding the identity of
many child predators.

Chopko has applied this reasoning to the clergy abuse context, in a
way that severely limits the ability of victims of the Church’s cover up
to obtain relief. First, Chopko suggests that theories of respondeat
superior bar an action against a religious employer, because the criminal
act of the perpetrator could not have been within the scope of
employment. He correctly notes that this is the view of a majority of
jurisdictions, with an exception for the Oregon courts.55 The problem
with this reasoning is that it fails to take into account the role of the
religious organization in the placement of a known child predator in an
employment position with access to children. Child abuse may not be
one of the employment obligations of the clergy employes, but at least
one state has taken a more expansive approach to scope of employment.

In Fearing v. Bucher, the Oregon Supreme Court was asked to
determine whether or not a priest’s acts in connection with his sexual
abuse of a child were within the scope of his employment with the
Archdiocese of Portland.85 The court stated that the priest’s “alleged
sexual assaults on plaintiff clearly were outside the scope of his
employment, but our inquiry does not end there. The Archdiocese still
could be found vicariously liable, if acts that were within [the priest’s)
scope of employment resulted in the acts which led to injury to
plaintiff.”6? Tn other words, the employer could be lisble if the
perpetrator used his position with the employer in order to achieve his
criminal goals, and the employer knew that such actions could resnlt
from placing the perpetrator in that position. The complaint in Fearing
included allegations that the priest used his position to access the child
and gain the child and his family’s trust, and that these grooming
activities were done in connection with the priest’s employment. The
court concluded that allegations outside of the sexual abuse allegations
were sufficient for “establishing that employee conduct was within the
scope of employment.”®® The Oregon court’s reasoning rejects the
notion that the employer should not have any vicarious liability in a
situation where the position of employment sets the stage for the child
abuse. Tt is akin to the “ratification” theory adopted eisewhere.”®

&4 Chopko, Stating Claims Against Refigious Institutions, supra nole 30, ot 1113-14,

65 1g

66 977 P.3d 1163, 1164 (Or. 1999).

67 Id. nt 1166 (internul quotations omitted) (emphasis added).

68 Id ) 1167.

62 See, e.g, Jnmeson v. Gavelt, 71 P.2d 937 (Cal. Dist. Ct. App. 1937); Fretland v. County of
Humboldt, 82 Cal. Rptr. 2d 359 (Cal. Ct. App. 1999); Herrick v. Quulity Hotels, Inns & Resorts,
24 Cal, Rpir. 2d 209(Cal. Ct. App. 1993); Riia M. v. Roman Catholic Archhishop, 323 Cal. Rptr.
685(Cal. Ct. App. 1986); Coats v. Construction & Gen. Laborers Local No. 183, 53 Cal. Rptr.
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The better fit, admittedly, are claims based on negligence. The
cases where abuse was known and then concealed feature negligent
hiring, retention, and supervision. Chopko rejects negligent hiring and
retention because he posits that courts in such cases are required to
delve into religious questions. He is making the argument that the
interpretation of terms like “appropriate investigation™ or “unsuitability”
are terms that cannot be applied by courts to religious entities “without
probing deeply into basic religious questions for a faith community.”?0
While these arguments might have some traction outside the universe of
child abuse, it is difficult to see why a court cannot make a
determination regarding an appropriate investigation involving child
abuse or unsuitability of clergy to be near children without reference to
religious doetrine.” Chopko’s problem is that he has tarned autonomy
into a justification for looking at all legal problems through the lens of
the religious organization. In these cases, though, the central issue
always involves children, and it is both logical and sensible to pose the
legal question as whether the person being considered or retained is
appropriate for a job involving access to children, period. The secular
courts need not look at the church’s beliefs in order to take evidence of
the organization’s actions solely relating to children, just as it need not
investigate beliefs when it weighs evidence involving a bounced check
or a breach of contract. The church, of course, can also place religious
restrictions on candidates and use religious principles in choosing any
particular person for ministry. The question here is not gualifications
for ministry per se, but rather employment for a position relating to
children. Analogously, a Catholic hospital that employed a doctor who
later turned out to have faked her credentials could not argue that its
belief in reconciliation and forgiveness justify keeping the individnal on
as a doctor. Tdentifiable, neutral eriteria must be satisfied for someone
to be a doctor just as neutral criteria can be identified with respect to the
choice of any employee—inside or outside of a religious organization—
who will work near children.

If the institution chooses to place this person near children, it must
act in ways that do not negligently put children at risk. Does this
secularize the institution? WNo, it just makes it less dangerous to others.

639 {Cul. Ct. App. 1971).

M Chopko, Stating Claims against Religions Institutions, supranote 30, at 1115,

7t This is why an incressing majority of states are moving in the direction of npplying neutral
tort law principles in clerpy nbuse coses. See, 2.z, Malicki v. Doe, B14 So. 2d 347, 351 (Fla.
2002} (joining “the majority of both state and federal jurisdictions that have found no First
Amendmenl bar” to civil litigation in clergy nbuse enses, including: Colosado, Hlinois, Indiona,
Minnesot, New Jersey, New York, North Caroling, Qhio, Oregon, Texss, Washington, Second
Circuil, Fifih Circnit, Eighth Circuit, District of Rhode [sland, Northern District of Jows,
Northern District of Texas, District of Connecticut, and the Eastern District of Michigan), Mary
Doe 8D v. Salvation Army, No. 4:07CV362MLM, mem. &t 10 (E.D. Mo. Sept. 20, 2007) (sinting
that “religions entities remain subject to generally npplicable, neulral employment law.™).



2007} CLERGY ABUSE AND COVER-UP 243

This interest is nndoubtedly compelling, but the compelling interest test
is wrongheaded in the first place as it gives religious organizations hope
that they need not take into account the needs of children as they make
placement decisions involving clergy.

Chopko rightly concedes that it is more diffieult to shield religious
entities from negligent supervision claims, but he still pursues the path
of arguing that churches should be able to avoid such claims. He says
that “if the plaintiff’s claims depend on a court reviewing internal
policies and protocols, scrutinizing a religious chain of discipline, and
assessing culpability because the religious entity emphasized
reconciliation and not punishment, the *very process of inquiry’ may
lead to an unconstitutional exercise.””? Once again, if the arena were
other than the welfare of children, he might have some small point, but
when the question is the safety of children, it is very hard to argue
against the notion that the general social norms that dictate certain
minimum actions to protect children from harm must be followed by all
organizations, religious or not.  Whether or not the religious
organization believes in reconciliation for its errant clergy is simply
irrelevant to whether it acted negligently in persisting in employing a
particnlar member of the clergy in a position that has access to children.

Chopko’s real objection, though, appears to be the possibility that
the law might alter the church; he would define the harm done to a
church as follows: “The imposition of such a secular duty carries a risk
of subtly altering the church’s internal structure.”™ Like Laycock’s
discussion of “antonomy,” he assumes that alteration in a church’s
internal affairs is necessarily problematic. Yet, when the issue is the
systematic cover up of clergy abuse, it is hard to believe anyone would
argue in favor of preserving present practices, though when one inhabits
the universe of “church autonomy” and strict scrutiny, there are many
arguments that take one down the path that bypasses common sense.

While Laycock has not weighed in specifically on clergy abuse
issues, he has advocated “maximum religious liberty” as the goal of the
Religion Clanses.” He sees it as an obvious social good. For Laycock,
as for Chopko, his theories sound relatively sound, until they are tested
by the realities of how religious organizations operate in the real world.
As 1 document in God vs. the Gavel, the reality is that religious
institutions have a significant potential for harm to others. If one knows
and accepts the facts. about religious entities, rather than operating from
either an abstract or romantic assessment of religion, it is hard to justify
the notion that the Religion Clauses exist to prevent the law from

72 Chapko, Stating Claims against Religious Institutions, supranote 31, at 1117,
I at1118.

M Laycock, Formal, Substantive, and Disaggregared Neutrality toward Religion, supra note
62, ot 1D} 8.
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effecting change in religious organizations. If religious organ‘izations
that are harboring child predators are not forced to change, the result is
obvious and wholly unacceptabie.

CONCLUSION

General Counsel to the United States Bishops,, Mark Choplo,
would shield the Catholic Church from too much Judicial interference as
2 result of the clergy abuse cases, becanse he would hate to see the
Church remade “in dangerous ways™” One can only marvel at
statements like this. What could be more dangerous than the Church’s
continuing history of covering up the sexual abuse of children? It has -
not ended. 1In 2007, Cardinal Francis George of the Chicago
Archdiocese is desperately trying to explain away the fact he failed to
report Father Daniel McCormack to the authorities, and, therefore, a
boy was recently abused. . When McCormack pled guilty to sexual
assault, the Archdiocese issued a statement that McCormack’s crimes
were not really that bad—after all, he had pled gnilty to sexual assault,
not rape. 76

It is hard to find a crime or social harm that is more heinous than
childhood sexmal abuse, other than, say, murder. The reality is that if
the law does not push churches to be accountable for the child abuse
within their organizations, there will be more child abuse. Nor has the
theory of autonomy within the intemal dynamics of a church yielded
positive results. There is no evidence that leaving religious entities to
their own devices results in a safer world for the children in their care,

75 Chopko, Shaping the Clurch, supra nate 30 ot 148-49.

75 See, e.g., Sue Onliveros, Mishandling of McCormack Case Shakes Faith, CHIC. SUN
TIMES, July 17, 2007, mvailable at http'J/www.suntimcs.cnm/n::\vs/unliveros/459256,07
ontiveros.article; Letters to the Edilor, Berrayed Again by the Church: Three Takes on Father
Daniel  McCormack's Punishment, CHIC. SUN TIMES, July 4, 2007, available ot
http://www.sunﬁmcs,curn/ncwslcommentnrylletlcrs/LLSSll14,CST—NWS-Iighming04.arﬁcle;
Charles Shechon et al., George: ¥ Take Responsibility': Monitoring of Priests to Change Now,
He Says, CHL TRIB., Feb. 3, 2006, ot 1 (noting that soon nfier Reverend Daniel McCormacl of St
Agatha’s Church in Chicago appenred in court to face charges of abusing a third boy since the
first aceusation of shuse surficed in Angust 2005, Cardinal Froncis George said that “he would
immedintely reform the monitoring program that should have kept the priest away from
children™); Jay Weaver, Ex-priest Doherty Implicated in Another Sex-abuse Suit, MIAMI HERALD,
Jan, 3, 2007, availaple at bitp:/www.minmi,com/mld/minmiherald/ 163745 14.htm (reporiing
another child molestation suit filed against Reverend Neil Doherty of St. Vincent Catholic Church
of the Archdiocese of Miami); Jim Doyle, Bishop Avoids Charge in Failure to Swiftly Report
Abuse Claims: Counseling instead of Misdemeanar jor Delay in Notification, 8,F. CHRON., Nov.
21, 2006, at B2 (reporting that Bishop Daniel Walsh will enter a “pre-filing diversion” program in
order to avoid being charged with viclating n stnte mandatory sexunl nbuse reporting law when he
[niled fo report serial child nbuse by Rev. Francisco Ochon-Perez, who is belizved to have fled to

Mexico); Editorinl, Nores on a Scandal- NFH Clergy' dbuse Five Years on, UNION LEADER, Feb.
13,2007, st Al6.
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Indeed, there is contrary evidence. None of the reforms embraced to
date by the Catholic Church were taken as a result of autonomous
actions. Rather, they were triggered by scandal and litigation, and there
is good question how effective they have been, as evidence of further
abuse and cover up continues to appear.

The Supreme Court has reached the correct balance—absalute
protection of belief, but *[iis] cases do not at their farthest reach support
the proposition that a stance of conscientious apposition relieves an
objector from any colliding duty fixed by a democratic government.””?
Unless the issue is belief, “autonomy” is the wrong metaphor; it is too
close to the licentionsness the framing generation feared,”® and the
Supreme Court has been right all along—ordered liberty is what the
Constitution rightly demands. As I argue throughout God vs. the Gavel:
Religion and the Rule of Law, the facts about religious conduct establish
that autonomy is a mistake for which the vulnerable pay the price—
nowhere is that as true as it is in the clergy abuse context.

77 Employment Div. v. Smith, 494 U.S. 872, 882 (1990) {guoting Gilletie v, United States,
401 U.S. 437, 461 (1971)), :

T See generally Marci A. Hamilton, Religions Institutions, the No-Harm Doctrine, and the
Public Good, supra note 30, nt i 156; Steven J, Heyman, Righting the Balance: An Inquiry Inmo
the Foundations and Limits of Freedom of Expression, 78 B.U. L. REV. 1273, 1292 (1998);

Henry Paul Monughan, Ve the Peoples, Original Understanding, and Constitutional Amendment,
96 CoLum. L. REV. 121, 142 (1996). :



