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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF LOUISIANA
THE SHAW GROUP, INC., et al. CIVIL ACTION
VERSUS NO. 12-257-JJBRLB

ZURICH AMERICAN INSURANCE
COMPANY, et al.

RULING AND ORDER

Before the court are relateliscovery motions filed by Plaintiffs The Shaw Group Inc.
and Shaw Process Fabricators, Inc. (collectively, “Shantthird partyWestchester Fire
Insurance Company (“Westchesfer'Shaw filed a Motion to Compel Westchester to comply
with its Rule 45 subpoenas for production of documents and deposition. (R. Doc. 173). Inits
Opposition to Shaw’s motion (R. Doc. 199), Westchester seeks to join a motmotistive
order filed by North American Specialty Insurance Company (“NAR.)Doc. 185) regaridg
nearly identical subject mattérAccordingly, the ourt will treat Westchester’s Opposition as a
Motion for Protective Order. Shaw filed a Reply in support of its Motion to Compel, which the
court will also treat as an Opposition to Westchestdosion for Protective Order. (R. Doc.

201).
l. Background
This is an insurance dispute. In the underlying action, REC Solar Grade Sili€bn,

(“REC”) sued Shaw for damages regarding defective pipe spools sold by SR&Ctfor use in

! The ourt has considered briefitny Shaw and NAS concerning NAS’s motion for protective order in

resolving this discovery issu®AS hasfiled a crosanotion for protective order addressing discovery of
its claims files (R.Docs. 208, 209). NAS’s motions for protective order, as well as Shaw’s motion to
compel NAS to produce documents and designate a witness for deposition testitribag. (B87) will

be addresseid a subsequeruling and Order.
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a gas manufacturing plant. Shaw filedaation in the Eastern District of Washington in July of
2011 seeking a declaratory judgment thatpolicies issued for the 2008-09 policy period by
Zurich American Insurance Company (“Zuricladd NASprovidedfor coverage anthat those
insurersbreached their policids bad faith? In August of 2011, Westchester and NAS filed a
similar action in the Middle District of Louisiana seeking a declaration that’Slcéaims were
excluded by their policies. In November of 2011, tlwsrc ordered the Westchester/NAS gait
be transferred to the Eastern District of Washington. In April of 2012, therE&3istrict
consolidated the actions and the dispute was transferreddotiek Middle District of Louisiana

Zurich is the primary insurer and paid the full policy limits to Shaw, but remains a
defendant for allegedly breaching its duty to defend, and corresponding duties tgateesid
settle,in bad faith. Westchester is the fititr excess insurer andfter settling its claims with
Shaw, was dismissed as a defendant. (R. Doc. 121). NAS is the secanatess insurer and
remains a defendant on both coverage and bad faith claims. Although Zurich has paid its full
policy limits and Westchester hasttled its coverage dispute, the extent of coverage under the
2008 NAS policy remains at issue. Specifically, the parties dispute witetenage is limited
by a “your product” exclusion in that policy.

A. The “Your Product” Exclusion

The “your productexclusiors in the 2008 polies issued b$haw’s insurergxclude
from coverage certain damage arising out of or part of Shaw’s fabricategpige’ The

language found in the 2008estchester and NAS policiggpwever differs from te language

% There is no dispute between the parties that the-20Q®licies are the operative policies regarding the
underlying incident. For the purpose of this Rulitige @urt will reference the respective insurance
policies by the first year of coverage.

® These exclusions are all by amendatory endorsements that alter standarddgaat’gexclusion
language in the policies.



found in the 200&urich policy* The“your product” exclusion in the 2008estchester and
NAS policies isas follows:
E. “Property Damage” To “Your Product” Arising Out Of It or Any Part Of |
With regard to fabricated pipe, this exclusion will only apply to “Property
Damage” to any spool of fabricated pipe if the “Property Damage” angex o
the spool or any part of that spool.
(R. Doc. 185-5 at 69 In contrast, théanguage for th&your product” exclusion in the 2008
Zurich policy is as follows:
K. Damage to Your Product
“Property Damage” to “Your Product” arising out of it or any part of it.
With regard to “your product” which is fabricated pipe, this exclusion will only
apply to one spool of fabricated pipe that is first damageduse of “property
damage.” Any further “property damage” to other piping assembly within which
the damage spool of pipe is integrated will not be subject to the exclusion.
(R. Doc. 185-6 at 94 Shaw claims thadespite thditeral difference inlanguagethe“your
product” exclusionn the 2008/Nestchester and NASoliciescarriesthe same meaning #se
“your product” exclusion in the 20Q8urich policy.”
For the 2011-12 policy peridd period not at issue in this litigatiomfye Westchester

and NAS policies contain a different “your product” exclusion amendatory sgrdent than the

endorsement used in their 2008icies

* The language in thigyour product” exclusios forthe Westchester and NASolicies discussed in this
Rulingisidentical. That is because the NAS poliew “following form” policy thatadopts byeference
language found in the insurance policy to which it is excess, in this ea¥éettchester policy(SeeR.
Doc. 185-4 at 19)‘This insurance is subject thé same terms, conditions, agreements, exclusions and
definitions as the [Westchester Insurance], except . . . [w]ith respect ya@nsions to the contrary
contained in this insurance.”Accordingly, although the NAS policy does not contain its own “your
product” exclusion, it adopts the language of the “your product” exclusied in the Westchester policy.
See Newmont USA Ltd. v. Am. Home Assur. ®b F. Supp. 2d 1150, 1168 (E.D. Wash. 2011)
(“Typically a ‘*follows form™ policy will contains aclear express clause such as ‘Except as otherwise
provided in this policy, this policy shall follow all the terms, conditions,nit&ins and exclusions of the
controlling underlying policies.™).

® The briefing submitted by ShawW/estchesterand NAS des not expressly lay out those respective
entities interpretatios oftheseexclusiors.



n. “Property damage” to “your product” arising out of it or any part of it.
With regard to “your product” which is fabricated pipe, this exclusion wily apbply to
“property damage” to any spool of fabricated pipe if the “property damaigesarut of
that spool or any part of that spool. In addition this exclusion will only apply to the one
spool offabricated pipe that is first damapbecause of “property damage”. Any further
“property damage” to other piping assembly within which the damaged spool of pipe is
integrated will not be subject to this exclusion.
(R. Doc. 174 at 18)Shaw claims tat because they contain similar language “your product”
exclusion of the 201 Westchester and NAS policiearries the same meaning as the “your
product” exclusion in 2008 Zurich policyshaw also reasoniat because Westchester and NAS
did not charge significant adatibal premiumsas consideration for coverage under their 2011
policiesthanthatchargedor coverage under their 2008 policies, the scope of excluded coverage
in thosepoliciesmust beneaty the same.Equating the “your product” exclusion language in the
2011Westchester and NAS policies withe “your product” exclusion language in the 2008
Zurich policy, and reasoning that the 2011 and 20@8tchester and NASoliciesmust provide
the same level of coveragecause there is no significant premium differeisteaw concludes
that the “your product” exclusion language in the 2008 Westchester and NAS policiesamyst
the same meaning as that of the 2008 Zurich p8liéccordingly,becase Zurich has paid its
full policy limits, Shaw claims it islsoentitled to the fulpolicy limits under the 2008 NAS

policy. Shaw seeks discovery relating to the underwriting of theseitsteedWestchester and

NAS policies.

® Shaw expresses this argument in its memorandum in support aftitsnNb Compel as follows:

e 2008 Zurich = 2011 NAS; and
e 2011 NAS = 2008 NAS, so
e 2008 NAS = 2008 Zurich.

(R. Doc. 1871 at 2).



Adopting arguments made briefing submitted by NAS, Westchester argues that
extrinsic evidace of this sort is irrelevant-irst, Westchester characterizes Shaw'’s ultimate goal
as seeking reformation of the contract as written. In other words, Wstclklaims that Shaw
is attempting to import the different language for the “your product” exclusion frotattre
issued 2011 policies into the 2008 policy at issue. Westchester claims that Shaw cannot
accomplish this, even in theory, because Shaw has not alleged mutual mistake oticgforma
(R. Doc. 185-1 at 6). Second/estchester argues that the type of extrinsic evidence sought by
Shaw is irrelevant because it is not evidence that “(1) is contemporaneous veie¢hieon of
the contract, and (2) helps explain what waetually written in the contract, not what was
intended to be written.” (R. Doc. 185-1 at 7).

To obtainextrinsic informatiorto proveits construction of the policy language, Shaw
served Westchester subpoenas under Rule 45 for the production of documents and to submit to a
deposition. The document subpoena demavestchester to produce its entire underwriting file
for its 2011 policy. (R. Doc. 174 at5). The deposition subpoena deMssalshester to
designate a representative to testify'all aspects’of the “your product” exclusions “included
in the Westchester policies issued to [Shaw] including (a) the origin and intemasclction,
interpretation, or effect of the language used in the endorsement in any palic{byehe
purpose and intended effect of changes to the language of that endorsement in aygaolicy
including but not limited to the change made for the 2011-12 policy period; aaly(c)
communications between Westchester and Shaw or any insurer regardingdisseents’

(R. Doc. 174 at 15). The subpoena also requests Westchester to provide deposition teatimony
the “your product” exclusion and how “Westchester calculated the premiums it@¢harge

Plaintiff for the 2009-10, 2010-11, and 2011-12 policy periods.” (R. Doc. 174 at 13-15).



Westchesteobjected to both subpoenas on grounds including irrelevance, privilege, and undue
burden and refused to produce the documents requested or designate a witness forandeposit
(R. Doc. 174at9-10, 21-22. Shaw seks tocompel Westchester tespond to the subpoenas.

. Law & Analysis

A. Legal Standards

Rule 26(b)(1) of the Federal Rule of Civil Procedure provides that “[p]arties maiy obt
discovery regarding any n@nrivileged matter that is relevant to gogrty s claim or defense.”

To be relevant, “information need not be admissible at trial if the discovery appaaonably
calculated to lead to the discovery of admissible evidence."FEeiv. P. 26(b)(1).The rules
governing discovery are accordetiraad and liberal treatment to achieve their purpose of
adequately informing litigants in civil trialddebert v. Landp441 U.S. 153, 176 (1979).
Nevertheless, discovery does have “ultimate and necessary boundappsriheimer Fund, Inc.
v. Sanders437 U.S. 340, 351 (1978Furthermore, it is well established that the scope of
discovery is within the sound discretion of the trial colrlg, Quintero v. Klaveness Ship
Lines 914 F.2d 717, 724 (5th Cir. 1990) (“the district court has wide discretidetermining
the scope and effect of discovery”).

Rule 26(c) allows the court to issue a protective order after a showing of @yosx “to
protect a party or person from annoyance, embarrassment, oppression, or undue burden or
expense.” Fed. R. Ci¥. 26(c)(1).

Rule 45 governs the issuance of subpoenas, and provides that on a timely motion, the
courtfor the district where compliance is requimadst quash or modify a subpoena if it requires

disclosure of privileged or other protected matter, or otherwise subjects thersagxgbperson to



undue burdenFed.R. Civ. P. 45(c)(3)" Additionally, parties or attorneys who issue and serve
subpoenas “must take reasonable steps to avoid imposing an undue burden or expense on a
person subject to the subpoen&éd.R. Civ. P. 45(c)(1). Subpoenas issued for discovery
purposes, such as those at issue here, are also subject to the discovery limitétiedsout

Rule 26(b). See Hussey v. State Farm Lloyds Ins, €06 F.R.D. 591, 596 (E.Dex.2003);

9A Wright & Miller, Federal Practice & Procedure 2d § 2459 (“Of course, theensought by

the party issuing the subpoena must be reasonably calctddead! to admissible evidence as is
required by the last sentence of Rule 26(b)(1).”).

B. Whether Westchester Waived Its Objections to the Document
Subpoena

As an initial issue, theourt addresses Shaw’s argument that Westchester waived its
objections to the document subpoena by not objecting to the subpoena within 14 days. A non-
party served with a subpoena for the production of documents must serve any objection to the
subpoena “before the earlier of the time specified for compliance or 14 daybeafteibpoena
was served.” Fed. R. Civ. P. 45@)(B).2 Westchester was served the subpoena on November
13, 2013. (R. Doc. 174 at 6). The subpoena sought compliance on November 27, 2013, exactly
14 days after the date of service. (R. Doc. 174 at 5). On November 25, 2013, Westchester
confirmed that Shaw aged “to extend the deadline for [Westchester’'s] response” to the

subpoena until December 6, 2013. (R. Doc. 175 at 5). Shaw claims that the extension to

" The version of Rule 45 in effect prior to December 1, 2013, directed that sudm isdb be decided
by the “issuing court.” Because the district of compliance and the issuingsthe Middle District of
Louisiana, his matter is properly before thewart under either version of Rule 45.

8 The version of Rule 45 in effect prior to December 1, 28l®, provides thaton-party served with a
subpoena for the production of documents must serve any objection to the sulbedereathe earlier of
the time specified for compliance or 14 days after the subpoena was sdreedR. Civ. P.3(c)(2)(B)
(former rule). The ourt need not decide, therefore, whether the present or former Rule 45 apiiiees
timing for objectiondo a subpoena.



respond merely extended the time specified for compliance, not the deadlinectamthe
subpoena. There is nothing in the email correspondence provideeflbets that limitation.

The serving party may agree to extend the deadline to respond to a subpoena, including
the deadline to serve written objectior®ee¢e.g, Louisiana Generating, L.L.C. v. lllinois Union
Ins. Co, No. 10-516, 2011 WL 6259052, at *2 (M.D. La. Dec. 14, 2@déadline for serving
written objections to production of documents pursuant to Rule 45 subpoena was the date agreed
to by the party bynformal extension of time)Prior to the expiration of the 14-day deadline
under Rule 45, Westchester confirmed that Shaw agreed to extend the deadlne$pomnse to
the subpoena. Furthermore, the record suggests that Westchester was gotgfaith and
“reasonably beliead that the extension of time to respond to the subpoena included an extension
of time to object’ Rouson ex rel. Estate of Rouson v. Ejdgff. 04-2734, 2006 WL 2927164t
*4 (E.D.N.Y. Oct. 11, 2006) (holding that non-party acted in good faith and did not waive
objections to subpoena when it contacted the serving party before the 14-day deadlimex obtai
an extension to respond to the subpoena, and served its objections within the time allowed by the
extension).

The ourt finds thatVestchester hadgood faith belief that Shaw’s extension of
“response” time included an extension of its time to olgadttherefor&Vestchester did not
waive its objections to the document subpoena.

C. Washington Law onthe Use of Extrinsic Evidencen Contract
Interpretation

This @urt has ruled that Washington law governs the interpretation of the “your product”
exclusionincorporated into the 2008AS policy. (R. Doc. 132 at 5)Washington followghe
objective manifestation theory of contractdearst Commc'ns, Inc. v. Seattle Times, Cb5

P.3d 262, 267 (2005). Under this approach, the coust attemptto determine the parties’



intent by focusing on the objective manifestations of the agreement, rathén¢hanexpressed
subjective intent of the pes.” 1d. (citation omitted). The coumust lookto “the reasonable
meaning of the words used” and will “generally give words in a contract their ordusaral,
and popular meaning unless the entirety of the agreement clearly demomst@tésryntent”
Id. (citations omitted).The court does not interpret “what was intended to be written” but
instead interprets “what was writtenld. (citaions omitted).

Washingtorlaw also follows the “context rule” with regard to determining the meaning
of specific words and terms used in contra8se Berg v. Hudesma801 P.2d 222, 228 (Wash.
1990). Under this interpretative ruléhe courtmust determinghe intent of the cordcting
parties “by viewing the contract as a whole, the subject matter and objedinescaintract, all
the circumstances surrounding the making of the contract, the subsequent aotdlantaf the
parties to the contract, and the reasonableness of respective interprathtmceted by the
parties.” Id. (quotingStender v. Twin City Foods, In&10 P.2d 221, 224 (Wash. 1973)).
“[E]xtrinsic evidence is admissible as to the entire circumstances under whichttlaetooras
made, as an aid in asceniag the parties’ itent’ even if the language is not ambiguougerg,
801 P.2d at 229-30.

Thebroad language used in tBergdecision “was viewed by some as authorizing
unrestricted use of extrinsic evidence in contract analysis, thus creapiregligability in
contract interpretation.Hollis v. Garwall, Inc, 974 P.2d 836, 842 (Wash. 1998ge also

Hearst 115 P.3d at 267 (“Unfortunately, there has been much confusion over the implications of

° The Washington Supreme Court made it clear that the “context rule” is & imlerpretation, as
opposed to a rule of construmti. See Berg801 P.2d at 228 (“The analytic framework for interpreting
written contract language has been called the context rule.”)Bditgecourt explicitly distinguished
interpretation which “is the process whereby one person gives a meaning to the symbols ofi@xpress
used by another person,” fraconstruction which is the determination of a contract’s legal effédt.at
226 Quoting3 A. Corbin,Contracts§ 532, at 2) (1960)).

9



Berd). After Berg the Washington Supren@ourt “explained that surrounding circumstances
and other extrinsic evidence are to be used ‘to determine the measperdic words and
terms usedand not to ‘show an intention independent of the instrument’ or to ‘vary, contradict
or modify the written word.””Hearst 115 P.3d at 26&itation omitted and emphasis in
original).

The Washington Supreme Court has also stated that “the special and specitt rules
interpretation governing the interpretation of insurance policies . . . were ngiechlay the
Berg holding.” Lynott v. Nat. Union Fire Ins. Co371 P.2d 146, 148 (Wash. 1994).Limott,
the ourt held that the “context rule” would only apply in the “unusual” circumstance where th
terms of a policy are negotiated between the insurer and the policyhmldat.149. When
terms are negotiated, extrinsic evidence is relevant to show thespaljiectively manifested

mutual intent regarding that negotiated tedch!® If the relevant extrinsic evidence does not

1%1n support of its Motion to Compel NAS, Shaw claims that the “your product” ésnluss
“customized” and therefore “specifically” negotiated becauakers the standard “your product”
exclusion in the policy by endorsement. (R. Doc. 187-1 at 10). Shaw offers no evidsrnte t
specificaly negotiated the terms of the customized “your product” exclugitime Westchester policy
Furthermore, the policy at issue is the 2008 NAS policy. Shaw does not claiimetberms of that

policy, including the “following form” clause, wapecificdly negotiated. Nevertheless, given that the
instantdisputeconcerns discovery, th@art will deem the language incorporated into the 2008 policy as
“negotiated” language and consider the application of the “context rule’r@gtrd to discovering
extrinsic evidence. Even though theuct will consider the application of the “context rule” for the
purpose of resolving this discovery dispute, it further notes thatcWaster is not a party to the contract
at issue. Shaw has provided no case law holdiaghe mutual intent of the insurer and policyholder to a
“following form” policy is derived from the mutual intent of the insuredaolicyholder for the policy
providing the language incorporated into the contract. In fact, at least mulicfisnhas held that an
excess insurer whose policy “follows form” to a primary insurer is not behtdddéye primary insurer’s
interpretation of the same policy languagee Certain Underwriters at Lloyd’s Lond@v1 N.E. 2d

418 (Mass. 2007) (excess carneas entitled to make an independent coverage determination and was
not bound by the coverage determination of the primary carrier, even thougledke msurer’s policy
“followed form” to the primary insurer’s policy, and therefore contained idananguage).

10



elucidate the parties’ mutual intent with regard to an exclusionary provisiorguheaall turn
to general principles for the in&etation of insurance contractsl.**

D. Relevance oDiscovery Sought in Shaw’s Subpoenas

The only “your product” exclusion at issue is the one incorporated by referentkant
2008 NAS policy from the 2008 Westchester policy. In the instant discovery dispute, howeve
Shaw claims that the “your product” exclusion in the 2011 Westchester policguamel
extrinsic evidence for discerning the meaning of the “your product” exclusion 200&
Westchester and NAS policieShaw seeks to obtalWestchester’s entire 20412 underwriting
file for this purpose. Shaw also seeks to discover additional extrinsic evidewcgthr
deposition testimony) regarding the “your product” exclusion language containégofices
issued by Westchester and Shawluding “(a) the origin and intended construction,
interpretation, or effect of the language used in the endorsement in any palic{byehe
purpose and intendexffect of changes to the language of that endorsement in any policy year,

including but not limited to the change made for the 2011-12 policy period; and (c) any

' As described itLynott the “applicable rules” with regard to insurance contract interpretatibn an
constructiorof the exclusionary provisiolare well established in Washington law’:

The focal question is whether the exclusionary langoagige policy is ambiguous. This question
requires us to interpret the policy’s exclusionary language and provididerpretation of a promise
or agreement or a term thereof is the ascertainment of its meaning. Insuranctapgliage must
be interpreted in accord with the way it would be understood by the average persosurance
policy provision is ambiguous when it is fairly susceptible to two diffemterpretations, both of
which are reasonable. If exclusionary language is ambiguous, it is properttoedhs effect of
such language against the drafter. Thus, if an insurance policy’s excludemmgugige is ambiguous,
the legal effect of such ambiguity is to find the exclusionary languedfective. Further, regarding
an exclusionary clause: The rule strictly construing ambiguities or fafthe insured applies with
added force to exclusionary clauses which seek to limit policy coverage. Exslo§icoverage will
not be extended beyond their ‘clear and unequivocal’ meaning.

Lynott 871 P.2d at 152-53 (punctuation, citations, and emphasis omitteatjdition to consideration of
extrinsic evidence under the “context rule,” the court may also considerséxgvidence to determine
the intent of parties to an insurance contrattiéf policy language is ambiguoudm. Star Ins. Co. v.
Grice, 854 P.2d 622, 625 (Wash. 1999)pplementedB65 P.2d 507 (1994).

11



communications between Westchester and Shaw or any insurer regardingotiser@edts.”
(R.Doc. 174 at 15). Shaw also seeks to obtain deposition testimony on how Westchester
calculated the premiunthargedor the 200910, 201011, and 2011-12 policy period$R.

Doc. 174 at 13-15).

Shaw claims that the discovery sought frdrastchesteis relevant because it concerns
extrinsic evidence allowed by the “context rule” announced béngcourt. The context rule,
however, allows discovery of surrounding circumstances to contract formationhand ot
extrinsic evidence, only “to determine the meaningpecific words and terms usealithin the
contract. See Hearstl15 P.3d at 267. Again, the “your product” exclusion at issue reads as
follows:

E. “Property Damage” To “Your Product” Arising Out Of It or Any Part Of |

With regard to fabricated pipe, this exclusion will only apply to “Property

Damage” to any spool of fabricated pipe if the “Property Damage” angex o

the spool or any part of that spool.

(R. Doc. 185-5 at 69). Shaw has not identified aspeific words and terms” in the “your
product” exclusion of the 2008 Westchester and NAS policies for which it eggkssic
evidenceo determine the mutual intent of the parties regarding the meaning of those specific
words and termsThe @urt recognizes that atbntracts and exclusionary provisions are
comprised of “specific words and terms” upon which phrases, clauses, sentencesaguagips

are built. But the “context rule” does not apply to the mutual intent of the partlesagérd to

how several “specific words and terms” are composed and organized. Instpptied @

12



determining the parties’ intent with regard to the meaning of the underlyegifie words and
terms.” See Hearst115 P.3d at 26%

Instead of identifyng a specific word or term in its policy for which its intended meaning
would be aided by extrinsic evidence, Shaw merely quotes the “your product”’ erchdlsipted
by the policy at issue and points to differences and similarities in other politiaissue.
Shaw isnot seeking extrinsic evidence itaterpretpolicy language; instead, it is seeking
extrinsic evidence to provecanstructionof the policies unmoored from the actual policy
language.The Washington Supreme Courasmade it clear thahe “contextrule’” does not
renderrelevant extrinsic evidendbat would serve to contradict or mfydihe language of the
contract. Seee.g, Hearst 115 P.3d at 267.S. Life Credit Life Ins. Ca.. Williams 919 P.2d
594, 598 (Wash. 1996) (the “context rule” was not adopted “to allow such evidence to be
employed to emasculate the written expression of” conjrdctee Marriage of Schweitzep37
P.2d 1062, 1066 (Wash. 1997) (“context rule” cannot be used to show intention indépénden
the instrument)

Moreover, even if Shaw had identified a specific word or term at issue, the discove
sought from Viéstchestewould not likely lead taelevantextrinsic evidence TheLynottcourt
defined “relevant” extrinsic evidence for use under the “context rule” as evideice th
determineshe mutual intendf the policyholder and insurer a negotiated insurance contract
At issuein Lynottwas the parties’ intended definition of the undefitexth “acquisition” in an
exclusionary provision. The court considered extrinsic evidence consisting “of oni&2@-
meeting between an officer of the insurance broker and the National Union urete@wnat two

telephone calls."Lynott 871 P.2d at 150. Although relevant, the court concludedhisat

2 The Washington decisions relied upon by Shaw for the use of extrinsic evideferethe “context
rule” considered the interpretation of a specific word or term at isSee.Berg801 P.2d 222 (“gross
rentals”);Lynott 871 P.2d 146 (“acquisition”seealso Hearst 115 P.3d at 267-70agency expenses”)

13



extrinsic evidence did “not show an objectively manifestedualintent to exclude” certain
stock purchases from coveradd. at 152. (emphasis in original). The court held that other
extrinsic evidencsubmittedwas irrelevant-including a stateent made by a broker “months
after the policy was negotiatedbecause it had “no bearing on the intent of the partiésk.”
The ourt then applied general principles of insurance contract interpretatiorcéordike
meaning of the term “acquisitionfd. at 153-156.

Here, thediscovery soughty ShawincludesWestchester’'s 20112 underwriting file
and testimony surrounding Westchestéoisanother insurer’s)nderstanding of the “your
product” endorsement and discussions with other insurers about the endorsement. Shaw does not
seek testimony regarding specific discussions between Westahest&s, on the one hand,
and Shaw and its agents, on the other hand, during the negotiation process regarding the “your
product” exclusion in the 2008-09 policf¥he discovery sought by Shaw from Westchester is
not unlike Westchester’s explanation, through a declaration, that it did not intend teftoiow
to the Zurich policy. (R. Doc. 199-2 at 2). Contrary to its current posiioaw characterized
this explanation as Westchester’s “unexpressed, unilateral intent” regarding ainéngnef
Westchester’s policy and argued that it was therefore inadmissible and nstrstk®n from the
record. (R. Doc. 202).

With regard to Westchester’s premium decisions made after the contract atassue w
formed,such discovery would not “shed[] any light on the meaning oivtbrels themselvés
used inthe“your product” exclusion at issuesee Hearstl15 P.3d at 271 n. 14. At most, those
post-contract premium decisions would shed light on Westchester’s valuing of treectsoint
entered intavith Shaw afer the 2008-09 policy period, whithnot at issue Furthermore, as

with the inclusion of a different “your product” exclusion in the 2011 policy, the premiums

14



charged for policiesssued after 2008 are not the types of “subsequent conduct of the parties to
[a] contract” that is indicative of the mutual intent of the parties at the time of contract
formation®®

Finally, Shaw has not argued that the terms and words eftiasionary provisioare
ambiguous, which would arguably warrant discovery of extrinsic evidence undemgtashi
law’s general principles of insurance contract interpretdfioim. fact, Shaw’s reliace on the
“context rule” is premised on the fact that, where appropriate, the “context lolesdhe
admission of extrinsic evidence to determineithent of the parties whetbe language is not
ambiguous:> Thecourt sees no relevance of the disegvsought for resolving any ambiguities
in the “your product” endorsement as it appears in the gy issued by Westchestand
adopted in the 2008 policy issued by NXSThe extrinsic evidence sought by Shaw concerns

independent contracts not issued by the relevant party to the dispute regar@OQBIINAS

policy.

3 Relevant “subsequent conduct of the parties to [a] contract” woultHmelcts and omissions done in
the performance of a contract that shed light on the parties’ mutualriegamting certain woasand
terms in the contract. In adopting the “context rule,” the Washington Su@euneexplicitly adopted
Restatement (Second) of Contracts § 2B2rg 801 P.2d at 229. Section 212(1) provides that “[t]he
interpretation of an integrated agreement is directed to the meaningefiseof the writing or writings
in the light of the circumstances. . . .” Comment (d) to Section 212 statégjhg determination of
meaning or ambiguity should only be madé¢he light of the relevant evidence of the situation and
relations of the parties, the subject matter of the transaction, prejmmegotiations and statements
made therein, usages of trade, and the cafrdealing between the partiesSee alsdregatement
(Second) of Contracts § 202(5) (198 \ierever reasonable, the manifestations of intention of the
parties to a promise or agreement are interpreted as consistent with eacimathigh any relevant
course of performance, course of dealingysage of trade.” Ihearst theWashington Supreme Court
found thatextrinsic evidence regarding the subsequent condubeafefendant did not “shed[] any light
on the meaning of theords themselvésnd was not relevant to the meaning of the contr&ee Hearst
115 P.3d at 271 n. 14.

¥ NAS has explicitly noted its position that the policy is not ambiguous. (R. Dod. 48%).

> For example, Shaw cit@&ergfor the principle that “the Court may consider extrinsic evidence even
where policy language is not ambiguous.” (R. Doc. 237-1 at 2).

'®1n a single sentence, Shaw argues that the discovery it seeks from Westchester itodte\zad

faith claims gainst NAS andurich. (R. Doc. 173-2 at 7). Those extra-contractual claims go to the
conduct of NAS and Zurich, not the interpretation of the “your product” endorsam@olicies between
Westchester and Shaw.
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In short, Shaw is seeking to conduct discovery regarding policies that are not at issue
this insurance dispute from a non-party insurer. Shaw’s arguments regardingalierglist
information related to the “your product” endorsement attempts to equate the kangtlae
2008 Zurich policy with the language in the 2011 Westchester and NAS policies and then import
that language (or at least that language’s meaning) into the 2008hé&tst and NAS
policies!” Allowing discovery premised on this approach to contract interpretation and
construction would result in the court approving discoveryemxtonsic evidence for the
improper purpose of either: (1) construing the meaning into the contract withoulyactual
interpreting the words and terms of the contract or (2) importing languaggétontract to
vary, contradict, or modify the actual words and terms of the contract. Even if Sthaw ha
identified specific wordaind terms for which extrinsic evidence might be relevant, the extrinsic
evidence sought by Shaw regarding policies issued by Westchester, a yansoaer, is not
“reasonably calculated to lead to the discovery of admissible evidence.” Fed. R. Civ
26(b)(1)*®

For the foregoing reasons, the catohcludeghat the subpoenas issued by Shaw to
Westchester do not seek information that is “reasonably calculated to lead tecthedi of

admissible evidence.Fed.R. Civ. P. 26(b)(1).

" 1f Shaw’s position to discovery regarding the “your product” exclusion was atjahtescope of
information that could be sought by parties itoanparableontract dispute would be boundless. Parties
could seek any and all information related to contracts not at issuelitigdieon urder the guise of
contract interpretation. Without advocating an actual interpretation adrigadge in the contract at
issue, Shaw seeks discovery regarding Westchester’s understanding of camtdagtemium decisions
regarding, contracts not issued by NAS. The discovery sought would not shed any lightrezahing

of actual language found in the contract at issue.

¥ The ourt is not making any determinatiaato the proper interpretation and construction of the “your
product” exclusion in the008 NAS policy.
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[l . Conclusion

IT IS ORDERED thatWestchester'$lotion for Protective Order (R. Doc. 198
GRANTED. Extrinsic information relating to policies issued by NAS, Westchester, and/or
Endurance after the 2008-09 policy pensdot relevant to Shaw’s claims under NAS'’s 2008
policy andis not discoverable. Shaw is prohibited from deposing Westchester concerning
insurance policies that were issued by NAS, Westchester, and/or Endurantieea®008-09
policy period.

IT IS FURTHER ORDERED that Shaw’'s Motion t€ompel Westchester to comply
with its subpoenas for production of documents and deposition (R. DodsIZRANTED in
part and DENIED in part. Westchester need not produce its 2011-12 underwriting file to
Shaw. Shaw is prohibited from deposing Westchester concerning insurances ploétieere
issued by NAS, Westchester, and/or Endurance after the 2008-09 policy period. With that
limitation in place, Shaw may proceed with its Rule 30(b)(6) deposition of Westchester
regarding “the origin and intended construction, interpretation, or effect Gfrtaage used in
the endorsement in any policy year.”

Signed in Baton Rouge, Louisiana, on May 5, 2014.

RQO. N2~

RICHARD L. BOURGEO!S JR.
UNITED STATES MAGISTRATE JUDGE
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