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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF LOUISIANA
THE SHAW GROUP, INC., et al. CIVIL ACTION
VERSUS NO. 12-257-JJBRLB

ZURICH AMERICAN INSURANCE
COMPANY, et al.

RULING AND ORDER

Before the court are severaterrelated discovery motions filed by Plaintiffs The Shaw
Group Inc. and Shaw Process Fabricators, Inc. (collectively, “Srawiflefendant North
American Specialty Insurance Company (“NASShaw filed a Motion to Compel NAS to
designate a witness testify on its behalf regardingdAS’s underwriting and interpretation of
policies issued for the 2010-11 and 2011-12 policy periods. (R. Doc! $3i8w’s Motion to
Compel also seeks tlweurtto order NAS to produce its entire unreadacted claim filetreey
retention agreements, and joint defense agreements. (R. Doc. 187). NAS filed atiddppbs
Doc. 208), to which Shaw filed a Reply (R. Doc. 216).

In further response to the discovery sought by Shaw, NASdilmdtionfor protective
orderand a crossnotion for protective orderNAS’smotion for protective ordaequestshis
court to issue an order holdifidpat extrinsic information relating to post 2608 insurance
policies is not relevant to Shaw’s claim under NAS’s 2008-09 pol&cy, matter of law, and that
such information is not discoverable.” (R. Doc. 18Shawfiled an Opposition. (R. Doc. 210).

NAS’s crossmotion for protective order seeks to prevent it from having to disclose documents it

! Shaw’s amended Rule 30(b)(6) deposition notice provides for a broad rangésffor discussion,
including policies issued for the 2007-08 and 2008-09 policy periods. (R. Doc. 187-2 at 6-9)s Shaw’
motion to compel, however, only seeks an order compelling NAS to designate a wattestgy on its
behalf with respect to the 2011 and 2012 policies issued by NAS and Westcfiesi@oc. 187 at 1).
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claimsare protected under theé@heyclient privilege or work product doctrine, including
NAS'’s redacted claims files, attorney retention agreements, and joinsdeigreementgR.
Doc. 209)* The only additional relief NAS seeks by way of protective ocisiérat“it is not

obligated to identify in it$rivilege Logclaims file materials thaverecreated after July 30,
2011, which is when NAS first received notice of this litigatioiR. Doc. 20%t 2).

Also before the court is NAS’s Motion to Quash Subpoerfant®Vins Brokerage of
Pennsylvania AmWins’). (R. Doc. 276at 5292). Shawhasfiled an Opposition. (R. Doc. 276
at295-546). NAS has filed a Reply. (R. Doc. 276 at 547-528rich originally filed this
motion in the U.S. District Court for the Eastern District of Pennsylvania. Upoertoofs
Shaw andAmWins, the Eastern District of Pennsylvania transferredhtlbéonto this court for
adjudication. (R. Doc. 276 at 559).

l. Background

This is an insurance dispute. In the underlying action, REC Solar Grade Sili€bn,
(“REC”) sued Shaw for damages regarding defective pipe spools sold by SR&Ltfor use in
a gas manufacturing plant. Shaw filedaation in the Eastern District ¥¥ashington in Julypf
2011 seeking a declaratory judgment thatpolicies issued for the 2008-09 policy period by
Zurich American Insurance Company (“Zurich”) and NAS proviftecdcoverage anthat those
insurersbreached their policids bad faith® In August of 2011, Westchester and NAS filed a
similar action in the Middle District of Louisiana seeking a declaration that’Slcéaims were

excluded by their policies. In November of 2011, this cotdered the Westchester/NAS doit

2 Although Shaw did not file an Opposition directed specifically at thisserastion, it has made its
opposition clear through the filing of its motion to compeAS\also states that it seeks protective orders
on the subject matters addressed in R. Doc. 185 and R. Doc. 209, and provides addéfmgabbr

those subject matterig, its Opposition to Shaw’s Motion to Compel. (R. Doc. 208).

% There is no disputeetween the parties that the 2@@Bpolicies are the operative policies regarding the
underlying incident. For the purpose of this Order, the awillrteference the respective insurance
policies by the first year of coverage.



be transferre to the Eastern District of Washington. In April of 2012, the Eastern District
consolidated the actions and the dispute was transferred bidekNbddle District of Louisiana

Zurich is the primary insurer and paid the full policy limits to Shaw, &éutains a
defendant for allegedly breaching its duty to defend, and corresponding duties tgateestd
settle in bad faith. Westchester is the fitetr excess insurer and, after settling its claims with
Shaw, was dismissed as a defendant. (R. Doc. 121). NAS is the secaxatess insurer and
remains a defendant on both coverage and bad faith claims. Although Zurich has paid its full
policy limits and Westchester has settled its coverage disputextdra of coverage under the
2008NAS policy remains at issue. Specifically, the parties dispute whether coverage is limited
by a “your product” exclusion in that policy.

A. The “Your Product” Exclusion

The “your product” exclusions in the 2008 policies issued by Shaw’s insurers exclude
from coverage certain damage arising out of or part of Shaw’s fabricategpige’s The
language found in the 2008 Westchester and NAS policies, however, differs from tregkang
found in the 2008 Zurich policy. The “your product” exclusion in the 2008 Westchester and
NAS policies is as follows:

E. “Property Damage” To “Your Product” Arising Out Of It or Any Part Of |

* These exclusions ard aly amendatory endorsements that alter standard “your product” exclusion
language in the policies.

® The language in the “your product” exclusions for the Westchester and NisBpdiscussed in this
Ruling is identical. That is because the NAS poiéca “following form” policy that adopts by reference
language found in the insurance policy to which it is excess, in this ea¥éetichester policy. SéeR.
Doc. 1854 at 19) (“This insurance is subject to the same terms, conditions, agreeexeénsions and
definitions as the [Westchester Insurance], except . . . [w]ith respect fya@risions to the contrary
contained in this insurance.”). Accordingly, although the NAS policy doesontdin its own “your
product” exclusion, it adopts the language of the “your product” exclusion used in thehégsst policy.
SeeNewmont USA Ltd. v. Am. Home Assur.,@85 F. Supp. 2d 1150, 1168 (E.D. Wash. 2011)
(“Typically a ‘follows form™ policy will contains a clear express clausetsas ‘Except as otherwise
provided in this policy, this policy shall follow all the terms, conditions nit&ins and exclusions of the
controlling underlying policies.™).



With regard to fabricated pipe, this exclusion will only apply to “Property
Damage” to ay spool of fabricated pipe if the “Property Damage” arises out of
the spool or any part of that spool.
(R. Doc. 185-5 at 69). In contrast, the language for the “your product” exclusion in the 2008
Zurich policy is as follows:
K. Damage to Your Product
“Property Damage” to “Your Product” arising out of it or any part of it.
With regard to “your product” which is fabricated pipe, this exclusion will only
apply to one spool of fabricated pipe that is first damaged because of “property
damage.” Ay further “property damage” to other piping assembly within which
the damage spool of pipe is integrated will not be subject to the exclusion.
(R. Doc. 185-6 at 94). Shaw claims that, despite the literal difference in languagtthe “
product” extusion in the 2008 Westchester and NAS policies carries the same meaning as the
“your product” exclusion in the 2008 Zurich polity.
For the 2011-12 policy peridd period not at issue in this litigatiothe Westchester
and NAS policies contain a different “your product” exclusion amendatory endorstraetiite
endorsement used in their 2008 policies:
n. “Property damage” to “your product” arising out of it or any part of it.
With regard to “your product” which is fabricated pipe, this exclusion wily apply to
“property damage” to any spool of fabricated pipe if the “property damagesaut of
that spool or any part of that spool. In addition this exclusion will only apply to the one
spool of fabricated pipe that is first damapedase of “property damage”. Any further
“property damage” to other piping assembly within which the damaged spool of pipe is
integrated will not be subject to this exclusion.
(R. Doc. 174 at 18). Shaw claims that because they contain similar language, thedgaat’p

exclusion of the 2D1 Westchester and NAS policiegrries the same meaning as the “your

product” exclusion in 2008 Zurich policy. Shaw also reasons that because Westches#&Band N

® The briefing submitted by Shaw, Westchester, and NAS does not expressly layseuetpective
entities’ interpretations of these exclusions.
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did not charge significant additional premiums as consideration for coverage und2oitiei
policies tharthatcharged for coverage under their 2008 policies, the scope of excluded coverage
in those policies must be nearly the same. Equating the “your product” exclusioadgang the
2011 Westchester and NAS policies with the “your product” exclusion language in the 2008
Zurich policy, and reasoning that the 2011 and 2008 Westchester angddiéi€smust provide
the same level of coverage because there is no significant premium differeagesdicludes
that the “your product” exclusion language in the 2008 Westchester and NAS policiesamyst
the same meaning as that of the 2008 Zurich pdliéccordingly,because Zurich has paid its
full policy limits, Shaw claims it islsoentitled to the fulpolicy limits under the 2008 NAS
policy. Shaw seeks discovery relating to the underwriting of theseitsteedWestchester and
NAS policies.

NAS argues that the extrinsic evidence sought by Shaw is irrelevant foeasons.
First, NAS characterizes Shaw’s ultimate goal as seeking reformationa@iritract as written.
In other words, NAS claims that Shaw is attempting to import the difféaaguage for the
“your product” exclusion from the later-issued 2011 policies into the 2008 policy at ist«&. N
claims that Shaw cannot accomplish this, even in theory, because Shaw has not aiteged m
mistake or reformation. (R. Doc. 185-1 at 6). Sec®AIS argues that the type of extrinsic

evidence sought by Shaw is irrelevant because it is not evidence that “(1)eis\pordneous

" Shaw expresses this argument in its memorandum in support of its Motion to @imepeld at NAS
as follows:

e 2008 Zurich = 2011 NAS; and
e 2011 NAS = 2008 NAS, so
e 2008 NAS = 2008 Zurich.

(R. Doc. 187-1 a®).



with the execution of the contract, and (2) helps explain what was actuatgrwmitthe
contract, not what was intended to be written.” (R. Doc. 185-1 at 7).

To obtain extrinsic information to prows construction of the policy languadghaw
servedNAS a deposition notice demanding NASdesignate a representative to testifyten
behalf with respective to tH010 and 2011 insurance policies issued by NAS and Westchester,
as well as other topicR. Doc. 187-at 69). NAS objected to these topics on the ground of
relevance. (R. Doc. 187-2 at 12-18). Because of this dispute regarding the scope of the
deposition, the deposition did nake place

Shaw seeks to compel NASpoovide a representative to testify on all topics listed in its
deposition notice, including “[a]ll facts relating to the underwriting (includiogy [NAS]
calculated premiums), application, or issuance of, or renewal or replacemhet2010 and
2011 NAS policiep and “[a]ll facts, circumstances, and communications involving the issuance
of andthe parties’ interpretatioof [the 2010 and 2011 Westchester policies].” (R. Doc. 187-1
6).

Shaw alsserved a subpoena é&imWins (a wholesale broker involved in selling Shaw
the Westchester and NAS policiés)obtain deposition testimony regarding the policies issued
by NAS and Westchestérr the2007-08, 20089, 2010-11, and 2011-12 policy periods,
including any communications between AmWins, Westchester, Willis of PenngylVac.,
Shaw, Zurich, and/or NAS regarding thge®icies (R. Doc. 276 at 3425). NAS seeks to
guash this subpoena on the ground that policies issued by NAS and Westchester after the 2008-
09 policy periocare irrelevant (R. Doc. 27@t 59). Shaw opposes NAS’s motion on the
ground that it is seeking relevant information and that NAS does not have standing to quash the

subpoena. (R. Doc. 276 at 297-R09



B. NAS’s Claims File, Attorney Retention Agreement,and Joint Defense
Agreements

On dune 26, 2013, Shaw served NAS a request for production sé¢Ria$ entire,
unredacted claims file. (R. Doc. 187-2, at 33). NAS produced some of its claim file, but
withheld documents it claims are protected under the attarirey-privilegeor the wak
product doctrine. (R. Doc. 187-2 at 86y9®n October 2, 2013, NAS produced a privilege log
detailing the documents it withheld under the attorclesnt privilege, the wde product
doctrine, or both. (RDoc.187-2 at 36-79). The most current version of the privilege log
concerns documents withheld or redacted through a November 13, 2013 production by NAS. (R.
Doc. 2083).

NAS hasalsorefused to produce its attorney retention agreement with Cozen O’Conner,
claiming that its attornegetention agreemeis not discoverable because it containsratg
client privileged material Shaw is seeking this attorney retention agreement for the purpose of
determining whethea third-party claims handler hired by NAS to process the claimsaejs
Enduranceéservices, Ltd. (“Endurance”), has attorneyelient relationship witfCozen
O’Conner. (R. Doc. 187-1 at 20).

Shaw also seeks to compel NAS to prodecmmplete unredacted versiooisits joint
defense agreemewith Westchestemhichhasalso retained Cozen O’Conrnas counselNAS
claims that this joint defense agreement is not discoverable because it contaies-alitnt
privileged material.Shaw seekthis document for the purpose of demonstratirag
communications between Westchester A& or Cozen O’Connor are not protected under the

attorneyelient privilege. (R. Doc. 187-1 at 20).



I. Law & Analysis

A. Legal Standards

Rule 26(b)(1) of the Federal Rule of Civil Procedure provides'fbfrties may obtain
discovery regarding any n@nrivileged matter that is relevant to any pastglaim or defense.”
To be relevant, “information need not be admissible at trial if the discovery appaaonably
calculated to lead to the discovery of admissible evidence.” Fed. R. Civ. P. 26{h)€Ljules
governing discovery are accorded a broad and liberal treatment to achieyeithese of
adequately informing litigants in civil trialddebert v. Lando441 U.S. 153, 176 (1979).
Nevertheless,idcovery does have “ultimate and necessary bounda@gpénheimer Fund, Inc.
v. Sanders437 U.S. 340, 351 (1978). Furthermore, it is well established that the scope of
discovery is within the sound discretion of the trial colrlg, Quintero v. Klaveness Ship
Lines,914 F.2d 717, 724 (5th Cir. 1990) (“the district court has wide discretion in determining
the scope and effect of discovery”).

A party may withhold otherwise discoverable information on the basis of privilegg.
R. Civ. P. 26(b)(1).Parties claiming privilege or otherwise seeking to protectprigbaration
materials may withhold such information, but must, in a privilege logeXpressly makée
claim; and (ii)describehe nature of thdocuments, communications, or tangible things not
produced or disclosed—and do so in a manner that, without revealing information itself
privileged or protected, will enable other parties to assess the’claad. R. Civ. P.
26(b)(5)(A).

Rule 26(c) allows the court to issue a protective order after a showing of @yosx “to
protect a party or person from annoyance, embarrassment, oppression, or undue burden or

expense.” Fed. R. Civ. P. 26(c)(2).



Rule 45 governs the issuance of subpoenas, and provides that on a timely motion, the
courtfor the district where compliance is requimadst quash or modify a subpoena if it requires
disclosure of privileged or other protected matter, or otherwise subjects thersagxgbperson to
undue burdenFed.R. Civ. P. 45(c)(3).Additionally, partiesor attorneys who issue and serve
subpoenas “must take reasonable steps to avoid imposing an undue burden or expense on a
person subject to the subpoen&éd.R. Civ. P. 45(c)(1). Subpoenas issued for discovery
purposes, such as those at issue herglswesubject to the discovery limitations outlined in
Rule 26(b). See Hussey v. State Farm Lloyds Ins, €06 F.R.D. 591, 596 (E.Dex.2003);
9A Wright & Miller, Federal Practice & Procedure 2d § 2459 (“Of course, theensought by
the party issuing the subpoena must be reasonably calculated to lead to admvisebte s is
required by the last sentence of Rule 26(b)(1).”)

B. Deposition Testimony Regarding the “Your Product” Exclusion

1. Washington Law on the Use of Extrinsic Evidence in Contract
Interpretation

This court has ruled that Washington law governs the interpretation of the “your groduct
exclusion incorporated into the 2008 NAS policy. (R. Doc. 132 at 5). Washington follows the
objective manifestation theory of contractdearst Commc'ns, Inc. v. Seattle Times, Cb5
P.3d 262, 267 (2005). Under this approach, the court must attempt “to determine the parties’
intent by focusing on the objective manifestations of tireement, rather than the unexpressed
subjective intent of the partiesld. (citation omitted). The court must look to “the reasonable
meaning of the words used” and will “generally give words in a contract their ordusaral,
and popular meaning weds the entirety of the agreement clearly demonstrates a contrary intent.”
Id. (citations omitted). The court does not interpret “what was intended to be whitien”

instead interprets “what was writtenld. (citations omitted).



Washingtorlaw alsofollows the “context rule” with regard to determining the meaning
of specific words and terms used in contra8ee Berg v. Hudesma801 P.2d 222, 228 (Wash.
1990). Under this interpretative ril¢he court must determinge intent of the contracting
parties “by viewing the contract as a whole, the subject matter and objedineecaintract, all
the circumstances surrounding the making of the contract, the subsequent aotdlantaf the
parties to the contract, and the reasonableness of respective interprathtmeeted by the
parties.” Id. (quotingStender v. Twin City Foods, In&10 P.2d 221, 224 (Wash. 1973)). The
court explicitly held thatextrinsic evidence is admissible as to the entire circumstances under
which the contract was made, as an aid in ascertaining the parties’ euentif the language is
not ambiguousBerg 801 P.2d at 229-30.

Thebroad language used in tBergdecision “was viewed by some as authorizing
unrestricted use of extrinsic evidence in contract arglfsiis creating unpredictability in
contract interpretation.Hollis v. Garwall, Inc, 974 P.2d 836, 842 (Wash. 1998gg also
Hearst 115 P.3d at 267 (“Unfortunately, there has been much confusion over the implications of
Berd). After Berg the Washington Supren@ourt “explained that surrounding circumstances
and other extrinsic evidence are to be used ‘to determine the measjperdic words and
terms usedand not to ‘show an intention independent of the instrument’ or to ‘vary, contradict
or modify the written word.””Hearst 115 P.3d at 26&itation omitted and emphasis in

original).

& The Washington Supreme Court made it clear that the “context rule” is & imlerpretation, as
opposed to a rule of constructioSee Berg801 P.2d at 228 (“The analytic framework for interpreting
written contract language has been called tmaext rule.”). TheBergcourt explicitly distinguished
interpretation which “is the process whereby one person gives a meaning to the symbols ofi@xpress
used by another person,” frazonstruction which is the determination of a contract’s legal fféd. at
226 Quoting3 A. Corbin,Contractsg 532, at 2) (1960)).
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The Washington Supreme Court has also stated that “the special and specitt rules
interpretation governing the interpretation of insurance policiesvere not changed by the
Bergholding.” Lynott v. Nat. Union Fire Ins. Co371 P.2d 146, 148 (Wash. 1994).Limott,
the ourt held that the “context rule” would only apply in the “unusual” circumstance where th
terms of a policy are negotiated between the insurer and the policyhmldat.149. When
terms are negotiated, extrinsic evidence is relevant to show the partiesvebjeotinifested
mutual intent regarding that negotiated tedch? If the relevant extrinsic evidence does not
elucidate the parties’ mutual intent with regard to an exclusionary provisiomptinievall turn

to general principles for the interpretation of insurance contrétt¥.

® Shaw claims that the “your product” exclusion was “customized” and therefweeifisally” negotiated
because it alters the standard “your product” exclusion in the policy by entents (R. Doc. 187-1 at
10). Shaw offers no evidence that it specifically negotiated the termes ofistomized “your product”
exclusion in the Westchester policy. Furthermore, the policy at istue 2008 NAS policy. Shaw does
not claim that théerms of that policy, including the “following form” clause, was specifycaéigotiated.
Nevertheless, given that the instdigputeconcerns discovery, theuart will deem the language
incorporated into the 2008 policy as “negotiated” language anddeonke application of the “context
rule” with regard to discovering extrinsic evidendeven though theouirt will consider the application

of the “context rule” for the purpose of resolving this discovery desputurther notes that Westchester
is not a party to the contract at issue. Shaw has provided no case law holding thatual intent of the
insurer and policyholder to a “following form” policy is derived from the muinigint of the insurer and
policyholder for the policy providing the language incorporated into the cantrafact, at least one
jurisdiction has held that an excess insurer whose policy “follows form” tioreagy insurer is not
beholden to the primary insurer’s interpretation of the same poliguéaye.See Certain Uderwriters at
Lloyd’s London871 N.E. 2d 418 (Mass. 2007) (excess carrier was entitled to make an independent
coverage determination and was not bound by the coverage determinatiempiifridwy carrier, even
though the excess insurer’s policy “followkim” to the primary insurer’s policy, and therefore
contained identical language).

1% As described iLynott, the “applicable rules” with regard to insurance contract interpretatibn an
construction of the exclusionary provision “are well establish&dashington law’:

The focal question is whether the exclusionary language of the policyigwous. This question
requires us to interpret the policy’s exclusionary language and provididerpretation of a promise
or agreement or a term thereof is the ascertainment of its meaning. Insuranctapgliage must

be interpreted in accord with the way it would be understood by the average persosurance
policy provision is ambiguous when it is fairly susceptible to two diffemterpretations,dth of

which are reasonable. If exclusionary language is ambiguous, it is propertroedhns effect of

such language against the drafter. Thus, if an insurance policy’s excludemgugige is ambiguous,
the legal effect of such ambiguity is to fiftketexclusionary language ineffective. Further, regarding
an exclusionary clause: The rule strictly construing ambiguitiesvor faf the insured applies with

11



2. Relevance oDiscovery Sought in Shaw’s Noticed Depositioaf NAS

The only “your product” exclusioat issuds the one incorporated by reference into the
2008 NAS policy from the 2008 Westchester policy. In the instant discovery dispute, howeve
Shaw claims that the “your product” exclusion in the 2011 Westchestey potelevant
extrinsic evidence for discerning the meaning of the “your product” exclusion 206&
Westchester and NAS policies. Shaw seeks to obtain deposition testimony froonNKA&S
underwriting ofthe2010 and 2011 NA&nd Westchestgrolicies for this purpose, including
NAS’s methodology for calculating its premiums for the 2010 and 2011 NAS policies.

Shaw claims that the discovery sought fid&S is relevant because it concerns extrinsic
evidence allowed by the “context rule” announced byBi&ey court. The context rule, however,
allows discovery of surrounding circumstances to contract formation, and ottiesiex
evidence, only “to determine the meaningpécific words and terms usealithin the contract.
See Hearstl15 P.3d at 267. Again, the “your product” exclusion at issue reads as follows:

E. “Property Damage” To “Your Product” Arising Out Of It or Any Part Of |

With regard to fabricated pipe, this exclusion will only apply to “Property

Damage” to any spool of fabricated pipe if the “Property Damage” angex o

the spool or any part of that spool.

(R. Doc. 185-5 at 69). Shaw has not identified apgetific words and terrign the “your
product” exclusion of the 2008 Westchester and NAS policies for whegeksextrinsic
evidenceo determine the mutual intent of the parties regarding the meaning of those specific

words and termsThe @urt recognizes that atbntracts and exclusionary provisions are

added force to exclusionary clauses which seek to limit policy coverage. Exslogicoverage
not be extended beyond their ‘clear and unequivocal’ meaning.

Lynott 871 P.2d at 1583 (punctuation, citations, and emphasis omitted). In addition to consideration of
extrinsic evidence under the “context rule,” the court may also considersexévidence to determine

the intent of parties to an insurance contract if the policy langsagabiguous Am. Star Ins. Co. v.

Grice, 854 P.2d 622, 625 (Wash. 1999)pplementedB65 P.2d 507 (1994).
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comprised of “specific words and terms” upon which plga clauses, sentences, and paragraphs
are built. But the “context rule” does not apply to the mutual intent of the partlesagérd to

how several “specific words and terms” are composed and organized. Instpptied @
determining the partieshtent with regard to the meaning of the underlying “specific words and
terms.” See Hearst115 P.3d at 26%

Instead of identifying a specific word or term in its policy for which its intendedning
would be aided by extrinsic eviden&haw merelyuotes the “your product” exclusion adopted
by the policy at issue and points to differences and similarities in other polatias issue.

Shaw isnot seeking extrinsic evidence itaterpretpolicy language; instead, it is seeking

extrinsic evidence tprove aconstructionof the policies unmoored from the actual policy
language.The Washington Supreme Courasmade it clear thahe “context rule'does not
renderrelevant extrinsic evidendbat would serve to contradict or mfydihe language of the
contract. Seee.g, Hearst 115 P.3d at 267.S. Life Credit Life Ins. Co. Williams 919 P.2d

594, 598 (Wash. 1996) (the “context rule” was not adopted “to allow such evidence to be
employed to emasculate the written expression of” contrdotsd;Marriage of Schweitze®37

P.2d 1062, 1066 (Wash. 1997) (“context rule” cannot be used to show intention independent of
the instrument).

Moreover, even if Shaw had identified a specific word or term at issue, the discove
sought from Westchester would not likely lead to releeatrinsic evidence. Thieynottcourt
defined “relevant” extrinsic evidence for use under the “context rule” as evideice th
determines the mutual intent of the policyholder and insar@megotiated insurance contract.

At issue inLynottwas the parties’ intended definition of the undefined term “acquisition” in an

" The Washington decisions relied upon by Shaw for the use of extrinsic evideferethe “context
rule” considered the interpretation of a specific word or term at isSee.Berg801 P.2d 222 (“gross
rentals”);Lynott 871 P.2d 146 (“acquisition”seealso Hearst 115 P.3d at 267-70agency expenses”)

13



exclusionary provision. The court considered extrinsic evidence consisting “of onie2@-
meeting between an officef the insurance broker and the National Union underwriter, and two
telephone calls.’Lynott 871 P.2d at 150. Although relevant, the court concluded that this
extrinsic evidence did “not show an objectively manifestediualintent to exclude” certain

stock purchases from coveradd. at 152. (emphasis in original). Thauct held that other
extrinsic evidence submitted was irrelevaimtcluding a statement made by a broker “months
after the policy was negotiated’because it had “no bearing on theemitof the parties.'ld.
Thecourt then applied general principles of insurance contract interpretaticstéordihe

meaning of the term “acquisitionfd. at 153-156.

Here, thediscovery soughty Shawincludes testimony surroundifNAS’s subjective
understanding of the “your product” endorsement and discussions with other insuretb@bout
endorsement. Shaw does not seek testimony regarding specific discussions dédstehester
or NAS, on the one hand, and Shaw and its agents, on the other hand, during the negotiation
process regarding the “your product” exclusion in the 2008-09 policy. The discovehy bgug
Shaw from NAS is not unlike NAS’s explanation, through a declaration, twasitNAS's intent
to follow-form tothe Westchester “your pduct” exclusion, and not the Zurich “your product”
exclusion (R. Doc. 185-B Contrary to its current positiohaw characterized this explanation
asNAS'’s “unexpressed, unilateral intent” regarding the meaningA$'s policy and argued
that it was herefore inadmissible and must be stricken from the record. (R. Dgc. 211

With regard taNAS’s premium decisions made after the contract at issue was formed, the
court concludes that such discovery would not “shed[] any light on the meaningnairtise
themselvé'sused inthe“your product” exclusion at issue&see Hearstl15 P.3d at 271 n. 14. At

most, those post-contract premium decisions would shed ligdiA&’s valuing of the contracts
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it entered into witlfShaw afer the 2008-09 policy period whighnot at issue. Furthermore, as
with the inclusion of a different “your product” exclusion in the 2011 policy, the premiums
charged for policiesssued after 2008 are not the types of “subsequent conduct of the parties to
[a] contract” that is idicative of the mutual intent of the parties at the time of contract
formation’?

Finally, Shaw has not argued that the terms and words of the exclusionary provision are
ambiguous, which would arguably warrant discovery of extrinsic evidence undemgtashi
law’s general principles of insurance contract interpretdfioim. fact, Shaw’s reliance on the
“context rule” is premised on the fact that, where appropriate, the “context lolesdhe
admission of extrinsic evidence to determine the intent gbdinges where the language is not
ambiguous:* Thecourt sees no relevance of the discovery sought for resolving any ambiguities
in the “your product” endorsement as it appears in the 2008 policy issued by Westnheste
adopted in the 2008 policy issubg NAS. The extrinsic evidence sought by Shaw concerns
independent contracts formed after the contract at issue, two of which e lgsan

altogether diférent insurer than NAS.

'2 Relevant “subsequent conduct of the parties to [a] contract” woultH®elcts and omissions done in
the performance of a contract that shed light on the parties’ mutualriegamtiing certain wordsnd
terms in the contract. In adopting the “context rule,” the Washington Supremeeplicitly adopted
Restatement (Second) of Contracts § 2B2rg 801 P.2d at 229. Section 212(1) provides that “[t]he
interpretation of an integrated agreementiieated to the meaning of the terms of the writing or writings
in the light of the circumstances. . . .” Comment (d) to Section 212 statégihg determination of
meaning or ambiguity should only be made in the light of the relevant evidetieesbfiation and
relations of the parties, the subject matter of the transaction, prejmmegotiations and statements
made therein, usages of trade, and the course of dealing between the faetesl$drestatement
(Second) of Contracts § 202(5) (1981WVherever reasonable, the manifestations of intention of the
parties to a promise or agreement are interpreted as consistent with eacimathigh any relevant
course of performance, course of dealing, or usage of tradéiédrst the Washington Supme Court
found that extrinsic evidence regarding the subsequent conduct of the déefdiddeot “shed[] any light
on the meaning of theords themselvésnd was not relevant to the meaning of the contr&ee Hearst
115 P.3d at 271 n. 14.

13 NAS has explicitly noted its position that the policy is not ambiguous. (R. Dod. 48%).

“For example, Shaw cit@&ergfor the principle that “the Court may consider extrinsic evidence even
where policy language is not ambiguous.” (R. Doc. 237-1 at 2).
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In short, Shaw is seeking to conduct discovery regarding policiesréhabiat issue in
this insurance dispute. Shaw’s arguments regarding the discovery of informktied te the
“your product” endorsement attempts to equate the language in the 2008 Zurich blihyew
language in the 2011 Westchester and NAS policies and then import that languageagtr at le
that language’s meaning) into the 2008 Westchester and NAS pdfickwing discovery
premised on this approach to contract interpretation and construction would resultaarthe ¢
approving discovery into extrinsic evidence for the improper purpose of either: (fruaonshe
meaning into the contract without actually interpreting the words and terting cbntract or (2)
importing language into the contract to vary, contradict, or modify the actual wordsrarsdof
the contract. Even if Shaw had identified specific words and terms for whiahsexgavidence
might be relevant, the extrinsic evidence sought by Shaw regahdi2§10 and 201policies
issued by NAS and Westddter,is not “reasonably calculated to lead to the discovery of
admissible evidence.” Fed. R. Civ. P. 26(b)1).

For the foregoing reasons, the court will deny Shaw’s motion to compel (R. Doc. 187) to
the extent it seeks wompel NAS to designate goresentative to testify on its behalf with
respective to the 2010 and 2011 insurance policies issued by NAS and Westchestegsas wel
other topics. The court will also grant NAS’s motion for protective order (R. Docb&g8alse
extrinsicinformation relating to policies issued by NAS, Westchester, and/or Enduiféercine

2008-09 policy period are not relevant to Shaw’s claims and are not discoverable.

13 |f Shaw’s position to discovery regarding the “your product” exclusion was atjapeescope of
information that could be sought by parties in a comparable contract disputeb&doundless. Parties
could seek any and all information relte contracts not at issue in the litigation under the guise of
contract interpretation.

'® The court is not making any determinati@sto the proper interpretation and construction of the “your
product” exclusion in the 2008 NAS policy.
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3. NAS’s Motion to Quash the Deposition Subpoena Issued by Shaw to
AmWins

Shaw’s subpoena issuedAmWins seek$o obtain deposition testimony regarding NAS
and Westchestgroliciesfor the 2007-08, 2008-09, 2010-11, and 2011-12 policy periods,
including any communications between AmWins, Westchester, Willis of PenngylVac.,
Shaw, Zurich, and/or NAS regarding these policies. (R. Doc. 276 &t534NAS seeks to
guash this subpoena on the ground that policies issued by NAS and Westchester after the 2008
policies are not relevant. (R. Doc. 276 at 5-9). Although AmWins has not formally joined
NAS’s motion to quash, it has requested the court to adjourn the deposition until the court
decides NAS’s motion to quash. (R. Doc. 276 at 555-B6addition to claiming that the
information it seeks is relevant, Shaw argues that NAS does not have standintetmettale
subpoena issued to AmWins because it does not claim a privilege or other personalhight to t
information sought. (R. Doc. 276 at 304).

The court need not determine whether NAS has standing to move to quash the subpoena.
The court has ruledbovethat the underwriting, formation, and language of insurance policies
issued after the 2008 NAS policy are not relevant to this matter and, therefore, o i
discoverable informationNAS has not challengdtie deposition to the extent it relates to the
2007 and 2008oliciesand the subpoena does not limit the subject-matter of the depositions to
the “your product” exclusiort” Accordingly, the court willgrant NAS’s motion to quash the
deposition subpoena served by ShawAanVins (R. Doc. 276) to the extent the deposition
testimony concerntpics covered by the protective order granted to NAS in this Ruling, namely
the underwriting, formation, and language of insurance policies issued afBXOBNAS

policy. In the absence of any challenge, tleposition may proceed with regard to

" The court is issuing no ruling regarding the relevance of communicatiotisssrinformation
regarding policies issued for the 2007-08 policy period that do not concern the “your pesdlction.
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communications and other information related to the 2007 and@fi@&sidentified by the
subpoena.

C. Discovery Related to NAS’s Claims Files, Attorney Retention Agreements,
and Joint Defense Agreements

Shaw is seeking to compel production, or an in camera review, of all documents withheld
by NAS on its privilege logRatherthan identify specific documents on the privilege log i
believes aresubject to production, Shaw makes sweeping assertions regarding all documents
withheld or redacted by NAS. Shaw claims that the work product doctrine does not apply to a
of the documents withheld or redacted because “NAS generatedithdildas part of its
ordinary business” and has not made a final coverage decision. (R. Doc. 187-1 at 16-19). Shaw
claims thait is entitled to an order requiring production, or an in camera rebiegsause
Washingtorlaw on attorne)elient privilege,in the context of insurance bad faith disputes,
recognizes a presumption that the privilege does not apply to claims fileatsat¢éR. Doc. 187-
1 at 11-16). Finally, Shaw argues that NAS must produce its attorney retentiomagfense
agreementbecause those documents support the foundation of attorney-client relationships, but
are not protected by the attorney-client privilege. (R. Doc. 187-1 20)19-

NAS argues that its claims materials aodnmunications regarding retention of counsel
are privileged “because they are confidential communications between coukSehmd its
representative Endurance, made for the purpose of facilitating the rendition stmoé&t legal
services to NAS.” (R. Doc. 208 at 9). NAS also claims theserrakt are protected under the
work product doctrine “because they were (1) prepared in anticipation of éitigatd (2) were
prepared during this litigation, after NAS was notified of Shaw’s suit on July 30, 20@1).” (
Finally, NAS argues that thghysical attorney retention and joint defense agreements are not

subject to discovery because they involve attomrigyt communications.
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1. NAS’s Privilege Log

A party withholding information that is otherwise discoverable by claiming tkat th
information is privileged or subject to the work product doctrine m{isekpressly make the
claim; and (ii) describe the nature of the documents, communications, or tangible things not
produced or disclosed—and do so in a manner that, without revealing inforrsélf
privileged or protected, will enable other parties to assess the claim. RF€iv. P.
26(b)(5)(A). The standard for testing the adequacy of a privilege log is “whethergasho
document, the entry sets forth facts that would sufficetebish each element of the privilege
or immunity that is claimed. The focus is on the specific descriptive portion afgharid not
on conclusory invocations of the privilege or work-product rule, since the burden of the party
withholding documents cannot be discharged by mere conclusory asseffibesitech Royalty
Assocs., L.P. v. U.S\No. 07-405, 2009 WL 854358, at *3 (M.D. La. Mar. 30, 2009) (quotation
omitted). “A privilege log should not only identify the date, the author, and gtieets & each
document listed therein, but should also describe the document’s subject matter, purp®se f
production, and specific explanation of why the document is privileged or immune from
discovery.” Estate of Manship v. United Stat@86 F.R.D. 291, 296 n.4 (M.D. La. 2006
partially vacated on other grounds Bg7 F.R.D. 141 (M.D. La. 2006).

NAS's privilege log meets thieregoing standarddNAS alsoprovides acategorization
of the documents it has withheld or redacted on the basis of attdraei/privilege or the work
product doctrine:

Category OneThe first category of documents in the Privilege Log pertains to

correspondence and documents regarding the retention of counsel. Also included in this

category are preliminary legal ioppns communicated by counsel to NAS and
Endurance.
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Category TwoThe second category of documents in the Privilege Log pertain[s] to
written coverage advice, wherein counsel provided legal advice to NAS concerning
coverage under its policy.

Category Tree: The third category of documents in the Privilege Log pertains to
correspondence and documents between Endurance, NAS, and counsel regarding pre-
litigation and litigation strategy, which includes attorney mental and legal impressio

Category FourThe fourth category of documents in the Privilege Log are attarimay
privileged and work-product claims files that were created after July 30, 26ich s

the date when Shaw informed NAS of this lawsuit. NAS has not withheld or redacted all
claimsfile materials produced after July 30, 2011. NAS has disclosed post July 30, 2011,
claims file materials that are not privileged or wroduct, including supplemental
reservation of rights letters that were sent to Shaw, claims correspomti&8dead wih
Shaw, and correspondence relating to an Insurance Fair Conduct Act claimativat Sh
made against NAS under Washington law. NAS, however, has withheld many of the
claims file materials produced after July 30, 2011, because the bulk of thosalateri
privileged and workproduct. The claims files at issue contain materials that have been
prepared throughout the entire course of this coverage litigation all the way up to the
present time.

Category FiveThe fifth category of documents in the Privilegaglare claims notes
regarding retention of counsel, counsel’'s legal opinions and strategy, recortiorenda
and mental and legal impressions of counsel. Also included in this category areyattorn
client privileged and worlproduct claims notes createdeaffuly 30, 2011, which again

is the date when Shaw informed NAS of this lawsuit.

Category SixThe sixth category of documents in the Privilege Log are invoices from
NAS’s counsel, that contain detailed descriptions of counsel’s activities, opinions, and
advice, including those activities mentioned in the previous five categories.

(R. Doc. 208 at 80 (references to declarations omitted))NAS supports these categorizations

of documents through the declarations of Ms. Blenda Eyvazzadeh, claims counsel fanEadu

(R. Doc. 208-1)andMr. Brendan Winslow-Nasompveragecounsel for NAS (R. Doc. 208-2).

Ms. Eyvazzadeh statéisat Endurance “had authority to handle Shaw’s claim on behalf

of NAS, and to retain and direct counsel on behalf of NAS.” (R. Doc. 208-1). According to Ms

Eyvazzadeh, she handled Shaw’s claims without retaining counsel for legal laetvieen April

'8 The privilege log also contains documents marlketpeopietary” in accordance with theart's
Protective Order. In addition, one of these documents, the Claims Servicenagtdetween NAS and
Endurance, has been redacted on the ground of relevance. Shaw does not challexdgetion.
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2010 and June 20111ld() After Shaw's counsel forwarded her a letter on June 13, 2011
indicating that a second amended complaint had been filed in the underlying lawsuit and the
damage claim had increased to $107,000,000, Ms. Eyvazzadeh retained atib@ezen
O’Conner to provide insurance coverage advice to NA&) (NAS asserts that after Shaw
demanded mediation on July 8, 2011, the attorneys at Cozen O’Connor communicated with NAS
to provide legal advice and strategy regardingmeghation meengs and a scheduled mediation
between Shaw and NASId() Shaw sued NAS on July 30, 2011 in the U.S. District Court for
the Eastern District of Washington.

According to Mr. Winslow-Nason, the “attorneys at Cozen O’Conner were note@ta
to assistn the dayto-day claims handling or investigation in the Shaw claimes,did they act
as claims handlers or investigators of Shaw’s claims at any time.” (R. O0®&2).2 Instead, they
“were retained by NAS to provide legal advice in anticipation ofng@kinsurance coverage
litigation with Shaw.” [d.).

2. The Work Product Doctrine and NAS’s Claims Files

The work product doctrine is a matter of federal procedural law in diversigg caee N.
Am. Specialty Ins. Co. v. Iberville Coatings,.]ri¢o. 99-859, 2002 WL 34423316, at *3 (M.D.
La. Mar. 22, 2002).The workproduct doctrine is codified in Rule 26(b)(3) of the Federal Rules
of Civil Procedure. “Ordinarily, a party may not discover documents and tangibdgs thiat are
prepared in anticipation of litigation or for trial by or for another partysorepresentative
(including the other party’s attorney, consultant, surety, indemnitor, insurer, oy.adesd. R.
Civ. P. 26(b)(3)(A). The moving party may discover relevant information, howevee, ‘ipénty
shows that it has substantial need for the materials to prepare its cas@rmwig without undue

hardship, obtain their substantial equivalent by other means.” Fed. R. Civ. P. 26(lg)§3)(A)
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The work-product doctrine is broader than, and distinct from, the attctieey-
privilege.United States v. Noble422 U.S. 225, 238 (1975) (cititdjckman v. Taylar329 U.S.

495, 508 (1947)). The party asserting protection under the work product doctrine has the burden
of proving that the documents were prepared in anticipation of litigatiasalle Bank N.A. v.

Mobile Hotel Props., LLCNo. 03-2225, 2004 WL 1238024, at *2 (E.D. La. June 3, 2004). In

the Fifth Circuit, while litigation need not necessarily be imminent, the primary motyvatin
purpose behind the creation of the document must be to aid in possible future litightitad

States v. Davi$36 F.3d 1028, 1040 (5th Cir. 1981). The “[f]lactors that courts rely on to
determine the primary motivation for the creation dbaument include the retention of counsel
and his involvement in the generation of the document and whether it was a routine ractice t
prepare that type of document or whether the document was instead prepared i tespons
particular circumstanceGator Marshbuggy Excavator L.L.C. v. M/V RambNo. 03-3220,

2004 WL 1822843, *3 (E.D. La. Aug. 12, 2004). Although the involvement of an attorney is not
dispositive, it is a “highly relevant factor . . . making materials more litcehave been prepared

in anticipation of litigation."Carroll v. Praxair, Inc.,No. 05-307, 2006 WL 1793656, *2 (W.D.

La. Jun. 28, 2006).

“The burden of establishing that a document is work product is on the party who asserts
the claim, but the burden of showing that the materials that constitute work product should
nonetheless be disclosed is on the party who seeks their produetbolgés, Grant &

Kaufmann v. U .S. Government, Dept. of the Treasury, . Fe68.F.2d 719, 721 (5th Cir. 1985).
Documentsaassembled in the dinary course of businesseexcluded from the work product

doctrine. United States v. El Paso C682 F.2d 530, 542 (5th Cir. 1982).
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A review of the privilege log submitted by NAS indicates tierlyall of the documents
for which NAS claims protection under the work product doctrine post-date the June 13, 2011
letter from Shaw’s attornep tMs. Eyvazzadeh indicating tivcrease in damaged Shaw
obtained counsel soon after receiving that letédrthat point in time, it was reasonable for NAS
to anticipate that litigatiowas likely to commence in the near fututetigation became
increasingly more likely when Shaw demanded mediation on July 8, 2011. Shaw sued NAS on
July 30, 2011, approxinbay six weeks after it informed NAS of the increase in damages sought.

Shaw argues that the documesnts not protected because they were assembled in the
ordinary course of busines$he privilege log indicatediowever, that the motivating purpose
behnd most of the documents created between June 13, 2011 and July 30, 2011 was to aid in
possible future litigationThese documents include communications regarding the retention of
counsel, preliminary legal communications between counsel and NAS and Enduranee, writt
coverage advice from counsel, and other documents concernihggaten and litigation
strategy. Counsel for NAS has provideddeclaratiorstating thathe “attorneys at Cozen
O’Conner were not retained to assist in the taglay clams handling or investigation in the
Shaw claims, nor did they act as claims handlers or investigators ofsStlaunis at any time.”
(R. Doc. 208-2). Counsel for NAS also states by declaration that they “weneddby NAS to
provide legal advice in anticipation of potential insurance coverage litigatiorBhaw.” (R.
Doc. 208-2). Shaw has not provided any convincing evidence or argument that the documents
withheld by NAS on the basis of the work product doctrine were not prepared in argrcigati

litigation or during litigation.

9 Some documents on the privilege log are “undated” but appear to have beahafteatiune 13, 2011
given the context of their descriptions. Shaw has not challenged these discomére basis that they
were made prior to June 13, 2011.

23



Shaw also argues that the attorney work product protection does not apply to insurance
claim files unless the insurer has formally denied coverage. (R. Doc. 187-1 at 1 h&&ouft
rejects this approach to the work product doctrine in this achNi&s is only claiming
protection of documents concerning the retention of coverage counsel approxsnateteks
before this litigation was initiated and activities concerning coverageseb after they were
retained. That NAS is continuing its investigation of the clainand remains under a duty to
supplement its production of non-protected and non-privileged documents—does not destroy the
protections afforded by the work product doctrifidne privilege log indicates that NAS’s
coverage counsel is doing what they were hired to do—provide legal advice regardirageove
issues.Thecourt concludes that based on the descriptions and declarations provided by NAS
regarding the documentsiasue NAS has met its burden of establishing that the documents
identified as protected under the work product doctrine on its privilege log aré ipceected.
SeeHodges, Grant & Kaufmanrr68 F.2d at 721.

Having concluded that the documents are protected under the work product doctrine, the
court turns to whetheé8haw has proven that it has a “substantial need” for these protected
documents.See id Shaw argues that it has a “substantial need” for these document based on its
status as a palyholder in a bad faith action. This court has refused to require production of
withheld claims files for which the insurer has shown “were created ingattan of and/or
during litigation and reference attorney opinions, summaries, and litigatabegst’ Miller v.

Favre No. 11-615, 2012 WL 6212793, at *2 (M.D. La. Oct. 22, 208€¢ also BG Real Estate
Servs. v. Am. Equity Ins. C&o. 04-3408, 2005 WL 1309048 (E.D. La. May 18, 2008n("
insurance ‘claims file’ is not by definition privileged in its entirety and mayaomuch that is

not subject to any privilege. Conversely, a privileged document does not niécéssaits
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privileged status simply by being housed in a claims fil@i)je Mill Supply Co., Inc. v. Cont'l
Cas. Co. 168 F.R.D. 554, 559 (E.D. La. 1996) (“The reasonableness of the insurers’ actions in a
bad faith case can be proved by objective facts, which are not shielded from discw/do/not
necessarily require the introduction of privileged communications at trid€)ecting the
argument that a policyholder is entitled to the production of its insurer’s claimitileut a

specific showing of substantial neglis courtstated that @olicyholder “cannot rest solely on
their bad faith claim to justify unlimiteccaess to the defendant’s claim fileMiller, 2012 WL
6212793, at *2.Thecourtexplained that despite haviafreadyreceived a substantial portion of
the claim file, the policyholders had not demonstrated that the withheld documentsonigim

any relevant factual information not already produced or obtainable through depositi
testimony. Id. Because Shaw has not met its burden of demonstrating substantial needrtthe c
will deny Shaw’s motion to compel discovery of thetpobed documents in NAS’s claifite.

3. Discovery of NAS’s Attorney Retention Agreement with Cozen
O’Conner and NAS'’s Joint Defense Agreement with Westchester

Shaw seeks production of NAS’s attorney retention agreement with Cozen O’Conner.
Shaw seekthis document is to determine whether Endurance and Cozen O’Conner have an
attorneyelient relationship.(R. Doc. 187-1 at 20). To determine whether Endurance is an agent
of NAS for the purpose of the work product doctrine and attoctiegt privilege however, the
courtneed only determine whether Endurance l[dA& has an appropriate agency relationship.
Shaw has not argued that the Claims Service Agreement between NAS and Enavrece
has been somewhat redacted on the ground of relevance, dessabtish thisgency
relationship. Furthermordjs. Eyvazzadeh states by declaratioait Endurance conducted all
claims handling on behalf of NAS for the purpose of the 2008 NAS policy issued to &haw.

clear that there is an agency relationglepveen NAS and Endurance with regard to the policy
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at issue. lItis unclear to tleeurt thereforewhy Shawseeks NAS’s attorney retention
agreement for the purpose of determining whether communications between NAS& eodns
Endurance are protected or privileged.

Shaw also seeks production of NAS'’s joint defense agreement with Westclstster
seeks this document to establish that communications between NAS and WesktiteSiezen
O’Conner are protected under the joint defense privif@g&. Doc. 187-1 at 20)NAS'’s
privilege log supplies the date that NAS retained Cozen O’Connor as coveragel.ctiuss
unclear however, whether NAS has represented to Shaw the datejointh@efense agreement
and other discoverable facts within fbent defense agreement

NAS has not argued thas retention agreement joint defense agreemesute irrelevant
or constitute protected work prodd¢tNAS only argues that these documents are protected
under the attorneglient privilege. Under eitheiLouisianaor Washingtoriaw, the underlying
fact of an attorneelient relationshigare not protected by the attorneient privilege. Sege.g,
Seventh Elect Church in Israel v. Rogéd88 P.2d 506, 509 (Wash. 1984As a general rule,
the identiy of an attorney’s clients and the nature of his fee arrangements withehits ere not
confidential communications protected by the attorcleant privilege”) (quotation omitted);
Beanal v. Freeport-McMoran, InadNo. 96-1474, 1996 WL 251839 (E.D. La. May 10, 1996)

(“[Als a general rule, client idenyitand employment contracts are not protected as privileged.”).

The joint déense privilege, also known as the “common interest” doctismagt an independent
privilege, but is instead axtension of the attorneglient privilege.See Sanders v. Staf69 Wash. 2d
827, 853 (Wash. 2010); La. Code Evid. art. 506(B)(3) (attoctient privilege extends to
communications by client or higwyerto a lawyer who represents another party concerning a matter of
common interest).

L In contrast, NAS'’s privilege log asserts that communications with copriseto the entry of the

formd retention agreement are protected under the work product doctrine. Asddabsve, the Court
agrees.
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NAS does not argue that these documents contain protected information regarding the
furtherance of legal advice outside of thecoverable facts contained within those documents.
Instead, NAS argues that the documents themselves constitute privileged cortionmi¢ae
courtwill, therefore, require production of these documents, subjestidations and a
supplemental privilege log identifying any specific portions of these documen¢sied under
the attorne\elient privilege.

D. Attorney Fees

Under Rule 37(a)(5)(C), if a motion to compel discovery is granted in part and denied i
part, the court may apportion the reasonable expenses for the nB¢icause theourthas
found thatShaw’smotion to compelvas justified forsome of the discovery requests, tbert
finds that the parties shall each bear their own costs in connectio8vaw’s motion to
compel, NAS’s motions for protective order, and all related briefing.

[1I.  Conclusion

IT IS ORDERED that Shaw’s Motion to Compel NAS to comply with its requésts
production of documents and notice of depositierdetailed in this Ord¢R. Doc. 187 is
GRANTED in part and DENIED in part. The Rule 30(b)(6) deposition of NAS shall not
involve inquiry into the 2010 or 2QINAS or Westchester policiedAS must produce its
attorney-retention agreement with Cozen O’Connor and its joint defense agtedthe
Westchesterbut may make appropriate redactions claimed under the attoliari/privilege
and submit a supplemental privilege log detailing those redactions.

IT IS FURTHER ORDERED that NAS’s Motion for Practive Order (R. Dodl85) is
GRANTED. Extrinsic information relating to policies issued by NA®estchesterand/or

Endurance after the 2008-09 policy period are not relevant to Shaw’s claims undser298%
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policy and are not discoverable. Shaw is prohibited from deposing NAS concerniranoe
policies that were issuday NAS, Westchester, and/or Endurance after the 2008-09 policy
period.

IT IS FURTHER ORDERED that NAS’'sMotion to Quash SubpoenaAmWins (R.
Doc. 276) iSGRANTED in part and DENIED in part. Shaw is prohibited from deposing
AmWins concerning insurance policies that were issued by NAS, Westchaslter, Bndurance
after the 2008-09 policy period.

IT IS FURTHER ORDERED that NAS’'sCrossMotion for Protective Order (R. Doc.
209 is GRANTED in part and DENIED in part. NAS is notobligated to identify in
supplemental privilege logmydocuments in its claims file created after July 30, 2011, that are
protected under either the attorngient privilege or the work product doctrine. Thparties
shall each bear their own costs in connection with NAS’s motions for protective.order

Signed in Baton Rouge, Louisiana, on May 5, 2014.

RQO. N2~

RICHARD L. BOURGEO!S JR.
UNITED STATES MAGISTRATE JUDGE
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