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UNIT ED STATES DISTRICT COURT

MIDDLE DISTRICT OF LOUISIANA

JOHN RUSSELL CIVIL ACTION
MUNSON

VERSUS NO. 12-36RLB
COMMISSIONER OF CONSENT CASE

THE SOCIAL SECURITY
ADMINISTRATION

RULING

Plaintiff, John Russell MunsofiPlaintiff), seeks judicial review of a final decision of the
Commissioner of the So¢i&ecurity Administration (the Commissiofg@ursuant to 42 U.S.C. §
405(g) denying Plaintiff's application falisability insurance benefits (DIB) “under Title Il and
Part A of Title XVIII of the Social Security Act” (Tr. 138 For the reasons assigned below, the
CourtAFFIRMS the decision of the Commissioner &dEMISSES Plaintiff's Appealwith
prejudice.?

l. PROCEDURAL HISTORY

On November 24, 2009, Plaintiff filed an application for DIB benefits (Tr. 11, 52, 118
alleging disability as of February 24, 2009 (Tr. 11, 1b8yause ofheumatoid arthritis (Tr. §8
Plaintiff's applicaton was initially denied (Tr. 52) oRebruary 12010 because ¢h
Commissioner found Plaintiff's rheumatoid arthritis did not prevent him from peirigrms

past relevant work as a mgaicking production supervisor (Tr.)68Plaintiff then filed a timly

! References to documents filed in this case are designated by “(R. Doc. [ddckeuerber(s)] at [page
number(s)]).” Reference to the record of administrative proceedings filed in this case isatkbigyr'(Tr. [page
number(s)]).”

2 Thepartiesagreed ta@onduct proceedings and obtain judgment befddeaited Stateslagistrate Judgander 28
U.S.C. § 636(c)(Parties’ ConsenR. Doc.11); (Referral Order, R. Doc. 24).
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request for a hearing (Tr. YBefore an Administrative Law Jud@&LJ) onFebruary 12, 2010.
The hearing took place on December 1, 20102550); Plaintiff, represented by counsel (Tr.
11, 27) appeared and testified (Tr. 25, 29-A%ocational Expert, Thomas Mongol, alssified
at the hearing. (Tr. 25, 27, 45349

The ALJ rendered annfavorable decision (Tr. 11-21) on behalf of the Commissioner on
January 26, 2011 (Tr. 89), finding Plaintiff had “not been under a disability from February
24, 2009, through the date of [the] decision” (Tr. 10, 16ainkff's request for review (Tr. 7)
was denied by the Appeals Council on April 19, 202 1-3). The ALJ’s decision rested as the
final decision when the Appeals Council denied Plaintiff’'s request for redee20 C.F.R. 8
404.981 (“The Appeals Couitis decision, or the decision of the administrative law judge if the
request for review is denied, is binding unless you . . . file an action in Federat disnt . . .
). The ALJ’s final decision is now ripe for review under 42 U.S.C. § 405(g).
Il. STANDARD OF REVIEW

This Court’s review of the Commissioner’s decision is limited to an inquiry intéhehe
there is substantial evidence to support the findings of the Commissioner and whetbeneitte
legal standards were applied. 42 U.S.C. §(df) Richardson v. Perale€02 U.S. 389, 401
(1971);Falco v. Shalala27 F.3d 160, 162 (5th Cir. 1994jilla v. Sullivan 895 F.2d 1019,
1021 (5th Cir. 1990). Substantial evidence has been defined as “‘more than a mere #cintilla
means such relevaatidence as a reasonable mind might accept as adequate to support a
conclusion.”Richardson402 U.S. at 401 (quotin@onsolidated Edison Co. of N.Y. v. N.L.R.B.
305 U.S. 197, 229 (1938) (defining “substantial evidence” in the context of the National Labor
Relations Act, 29 U.S.C. § 160(e)). The Fifth Circuit has further held that substsittelee

“must do more than create a suspicion of the existence &d¢ht be established, but no



substantial evidence will be found only where there is a conspicuous absence of chedilele c
or no contrary medical evidencéfames v. Heckler707 F.2d 162, 164 (5th Cir. 1983)
(quotations omitted). Conflicts in the evidence are for the Commissioner “and not ttsetgour
resolve.”Selders v. Sullivarf14 F.2d 614, 617 (5th Cir. 1990). The court may not reweigh the
evidence, try the case de novo, or substitute its own judgment for that of the Commsasone
if it finds that the evidence preponderates against the Commissioner’s d&esipe.g.

Bowling v. Shalala36 F.3d 431, 434 (5th Cir. 1994) (“This is so because substantial evidence is
less than a preponderance but more than a scintiléollis v. Bowen837 F.2d 1378, 1383 (5th
Cir. 1988) (“we must carefully scrutinize the record to determine if, in fadt, sddence is
present; at the same time, however, we may neither reweigh the evidence in theaecord n
substitute our judgment for the Secretary'$Iarrell v. Bowen862 F.2d 471, 475 (5th Cir.

1988) (same).

If the Commissioner’s decision is supported by substantial evidence, then itlissoac
and must be uphelé&state of Morris v. Shala)207 F.3d 744, 745 (5th Cir. 2000). If the
Commissioner fails to apply the correct legal standards, or fails to provedéesaing court with
a sufficient basis to determine that the correct legal principles were follavi&drounds for
reversalBradley v. Bowen809 F.2d 1054, 1057 (5th Cir. 1987).

1. ALJ'S DETERMINATION

The Commissioner, through the ALJ, works through a five-step sequential evaluation
process to determine disabilit{ee20 C.F.R. 8§ 404.1520(a)(4). The burden rests upon the
claimant throughout the first four steps of this five-step process to prove dysalbithe
claimant is successful in sustaining his or her burden at each of the firstdps, the burden

shifts to the Commissioner at step fig=e Muse v. Sulliva@25 F.2d 785, 789 (5th Cir. 1991)



(explaining the five-step process). First, the claimant must prove he is r@ttbuengaged in
substantial gainful activity. 20 C.F.R. § 404.1520(b). Second, the claimant must prove his or her
impairment is “severeih that it “significantly limits your physical or mental ability to do basic
work activities . . . .” 20 C.F.R. 8§ 404.1520(c). At step three the ALJ must conclude the claimant
is disabled if he proves that his or her impairments meet or are medically eqjuivalaee of the
impairments contained in the Listing of Impairmei®@ee20 C.F.R. § 404.1520(d) (step three of
sequential process); 20 C.F.R. pt. 404, subpt. P, app. 1 (Listing of Impairments). Fourth, the
claimant bears the burden of proving hensapable of meeting the physical and mental
demands of his or her past relevant work. 20 C.F.R. § 404.1520(f).

If the claimant is successful at all four of the preceding steps then the bhiftietoghe
Commissioner to prove, considering the claimant’s residual functional capgefeducation
and past work experience, that he or she is capable of performing other work. 20 C.F.R §
404.1520(g)(1). If the Commissioner proves other work exists which the claimant can perform
the claimant is giverhe chance to prove that he or she cannot, in fact, perform thatMusk.
925 F.2d at 789.

Here, the ALJ first found Plaintiff met the “insured status requirement®&dhbial
Security Act through December 31, 2013” and had “not engaged in subggaitfal activity
(SGA) since February 24, 2009.” (Tr. 13). At step 2, Plaintiff had the followingeseve
impairments: rheumatoid arthritis, obesity and back pain. (Tr. 13). The ALJ themiceibr
Plaintiff did not meet or medically equal a Listing tpsthree— specifically Listing 1.02
(Dysfunction of a Joint) Before step 4, the ALJ “carefully considered the entire record” to
determine Plaintiff's residual functional capacity. (Tr-19). Based on the record, Plaintiff had

the “residual functional capacity to perform sedentary work . . . except theantasrunable to



perform constant fingering.” (Tr. 14). Moving to the fourth step, the ALJ relied omtest
from Plaintiff and the VE, as well as the Dictionary of Occupational Titles ({DQT. 19). He
determined thaPlaintiff could no longer perform his past relevant waska: Cured Meat
Supervisor (Light), Chemical Plant Operator (Medium), Forklift Operator (ejiand
Veterinary Food Inspector (Light). (Tr. 19). At step 5, the ALJ found Plaintiff coufdnpe
other jobs in the national economy, including Receptionist and Information Clerk, based on
VE'’s testimony and Plaintiff RFC, age, education and work experier{@¢e. 19-20).
Ultimately, Plaintiff had “not been under a disability . . . from February 24, 2009, throeigh t
date of [the] decision.” (Tr. 20).
IV.  ASSIGNMENTS OF ERROR

Plaintiff's brief lists four specific assignments of erfoHowevernot all are addressed
in his argument— which includes additional errors not listedrlierin his brief. Plaintiff first
lists the following errors:

(1) The opinions, diagnosis and medical evidence of claimant’s treating jlmysici

who was familiar with his condition was not accorded conalglerweight in

determining his disability, nor was good cause shown to the contrary.

(2) The Administrative Law Judge abused his discretion in rejecting the opinion

of the treatig physician and did not give an adequate detailed analysis of the

treating hysician’s view.

(3) The Administrative Law Judge rejected Dr. Bourg'’s findings based iropar

the unsubstantiated speculation that somehow the treating physician syntpathize

with Mr. Munson for ‘one reason or another’ . . . . This is not a permidsasie

to reject the findings of a treating physician and assumes facts not emewidt

amounts to pure speculation and conjecture.

(4) The Administrative Law Judge did not take into account the possibility that
despite the American’s with DisabilitggAct, that the accommodations that

® Plaintiff's counsel is advised thaocal Rule 10.1 requires that all papers drafted for filing “shall be double
spaced” and “printed in no smaller than standargdift” font. Plaintiff's entire Statement of Facts and Argument
is single spaced. Filings that fail to comply with this @®l.ocal Rules in the future may be rejected. The Local
Rules of the Middle District can be fouat! http://www.lamd.uscourts.gov/localrules/local_rules.1311.pdf
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would be required in order to comply with Dr. Bourg’s restrictions might make
Mr. Munson unemployable.

(R. Doc. 21 at 12).

The first three assignments of error all concern the weight given tdiffineating
physician, Dr. Angela Bourg, and will be addressed together. Plaintifitthfassignment of
error is neither addressed nor mentioned in the argument section of his brief or Es@he
Doc. 21 at 14-18). Because Plaintiff med adequately developdis argument, the Court does
not address itSeeRiecke v. Barnhastl84 F. App’x 454, 456 n.3 (5th Cir. 2006) (refusing to
consider plaintiff's “vague, unsupported arguments” whicbffered“no evidence” or
“authority” to support and only referencedae in his brief)Mobley v. Shalala50 F.3d 1032,

*2 n.4 (5th Cir. 1995) (The Fifth Circuit “would natldress the merits of [certaitihims
because Bues not argued in an appellant’s brief on appeal are considered t&ived.

Beyond this list, Plaintiff additionally argues that his “allegations of debilitating
symptoms should be deemed credible.” (R. Doc. 21 at 14). Finally, Plaintiff arguiisitheid
not give adequate consideration to the findings of the Department of Vetefains, Aivhich
determined he was 70% disabled. (R. Doc. 21 at 15).

V. DISCUSSION
A. Treating Source Rule
Plaintiff suggests the ALdrroneouslyejected his treating physician Dr. Angela Bourg’s

opinion without discussing tHeewtonfactors and without good cause. (R. Doc. 21 at 15, 17-

* Plaintiff's fourth assignment of error would otherwise fail beeaurslike the Amedans with Disabilities Act, the
Social Security Actdoes not take the possibility of ‘reasonable accommodaitibm’account, nor need an applicant
refer to the possibility of reasonable accommodation viler] she applies for SSDICleveland v. Polig Mgmt.
Sys. Corp.526 U.S. 795, 803 (1999) (explaining one of several fundamental distinbgtwmsen the Social

Security Act and the Aericans with Disabilities Act, 42 U.S.€8 12102(1)(A)(C), 12111(8). “[T]he ADA and

the disability provisions of the Social Security Act have different mepand have no direct relationship to each
other.”Jones v. Apfell74 F.3d 692693 (5th Cir.1999)(vocationalexperts opinion that jobs permitted a sit/stand
option did not suggest that employers would make an ADA accommodhatibonly that a sit/standption was
prevalent in thosbsas they are typically performgd
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18). Generally, the “opinion of the treating physician who is familiar with the claimant’s
impairments, treatments and responses, should be accorded great weightimichete
disability.” Newton v. Apfel209 F.3d 448, 455 (5th Cir. 2008ge als®0 C.F.R. §
404.1527(c)(1) (examining physician opinion given more weight than non-examiningiphysi
“Absent reliable medical evidence from a treating or examining physiciarogerting the
claimant's treating specialist, an ALJ may reject the opinion of the treatingiphysnly if the
ALJ performs a detailed analysis of the treating physician’s views tineleriteria set forth in
the RegulationdNewton 209 F.3d at 453 (citing 20 C.F.R. § 404.1527(d)(2) (current version at
20 C.F.R. § 404.1527(c)(Z§) (2012)))> However the ALJis not required to consider each of
the sixNewtonfactorswhen ‘there is competing firdtand medical evidence . 7 Walker v.
Barnhart 158 F. App’x. 534, 535 (5th Cir. 2005) (quotingwton 209 F.3d at 458).

When the record contains medical evidence from multiple treating sptireesL is
“not required to go through all six stepsNewtori because the ALJ is responsible for
resolving conflicts in the evidence, and we will not substitute our judgment fol@m’v.
Barnhart 193 F. App’x. 357, 360 (5th Cir. 2006) (citibhgwton 209 F.3d at 452, 458Yalker,
158 F. App’x at 534)see also King VComm’r of Soc. Sec. AdmiiNo. 12-752, 2014 WL
905207, at *4 (M.D. La. March 7, 2018éwbn not applicable when ALJ is presented with
competing first hand medical evidencepjwers v. Comm’r of Soc. Sec. AdnhNio. 12-448,
2014 WL 791867, at *7 (M.D. La. Feb. 25, 2014) (same).

The Court has reviewed the decision and finds no support for Plaintiff's contentions. As

an initial matterNewtonand its required “detailed analysis” do not apply to Plaintiff's case

® Those criteria provide that the ALJ consider: (1) the length of the tretteiationshipand frequency of
examination; (2) the nature and extent of the treatment relationshipe (@l¢lwvant evidence supporting the
opinion; (4) consistency of the treating physician's opinion with thedexa whole; (5) whether the opinion is
that of a specialist; and (6) other factors which tend to support or ciebttagbpinion. 20 C.F.R. § 404.1527(c){2

(6).



because the record contains competing-fiestd medical evidence froather treating and
examining sourcesuch as Dr. Wilsof. And so, Plaintiff incorrectly suggests the ALJ was
required to analyzBourg’s opinion using the 6 factors describetNawtonand 20 C.F.R. 8
404.1527(c)(2)6). See Walkerl58 F. App’x at 535.Second, the ALJ not only stated that he
discredited the opinion, he went beyond what was legally required by spedifgidgstredited
portions of Bourg’s opinion and providing detailed reasons for each, including contradictory
record evidenceSpecifically, the ALJ discredited: (1) trextreme degree difnitations
assessed by Dr. Boubgcause thewere inconsistent with thethermedical recors, including
her own;and(2) Dr. Bourg’sopinion of Plaintiff's ability to lift, sit, stand, walk and attework
regularly because @gonflicted with Plaintiff's own testimony(Tr. 18). The ALJ gave a detailed
overview of all the medical records from Plaintiff’s treating and examinygipians, including
Dr. Bourg. (Tr. 15-18). Considering the ALJ didigaswveight to the opinion by specifically
indicating which portions he discredited and why, there is no merit to Plararffument that
the ALJ violatedNewtonor 20 C.F.R. § 404.1527(c)(23). As such, no legal error occurred.
Second, the ALJ’s decision to discredit these portions of Dr. Bourg’s opinion is
supported by substantial evidence because Dr. Bourg’s and other physiciards e not

support the extreme limitations she placed on Plaintiff in her RFC assessmeBaufdy began

® Plaintiff refers to Dr. Wilson as a “consultative examiner” rather thaeadiig physician, as the Government
contends and the ALJ found. (Pl.’s Brief, R. Doc. 21 at 15); (Gov't BReDoc. 23 at 7 n.4); (ALJ decision, Tr.
18). Plaintiff does not develop the issue or offer any supporting argunigehtjdf simply refers to Dr. Wilson as a
consultative examiner. Nonetheless, the record shows Dr. Wilsonésappropriately classified as a treating
physician. Plaintiff first saw Wilson to obtain treatment and not for angudtative disabilityrelatedexam. (Tr.
194-207). Wilson treated Plaintiff on at least three occasions and prescribezhtioedi(Tr. 194207). Moreover,
Wilson administered injections for Plaintiff's rheumatoid arthritis (B4,1195), recommended that he go to
physical therapy (Tr. 194), orderedays and placed him on light duty at work (Tr. 18Be Johnson Wstrue

597 F.3d 409, 411 (1st Cir. 2009) (doctor who treated claimant 3 times at 3 nienthlnconsidered treating
source)Blakely v. Comm’r of Soc. Seb81 F.3d 399, 407 (6th Cir. 2009) (doctor whose treatment spanned one
year, performed medicatocedures and made objective findings as to claimant’s impairment wasgtisatrce);
but see Giddings v. Astrug33 F. App’x 649, 652 (2d Cir. 2009)f. Hargraves only examined Giddings once,
and is not entitled to the deference of a treating phaysi’).



treatingPlaintiff around September of 2008. (Tr. 177). Her records document Plaintiff's
complaints of hand, foot, ankle, knee, shoulder and back pain (Tr. 177-84, 213-24, 302-08) and
indicatediagnoses oBeropositive Rheumatoid Arthritis (SPRA) September of 200dT.

177) and synovitis in March of 2010 (Tr. 308)After providing a detailed summary of Dr.

Bourg’s records and those of other physicians (Tr. 15-b&)At.J explained thdourg’s

residual functional capacity assessment “departs substantralig’the othemedical records

and Plaintiff'sown testimony. (Tr. 18).The Court agrees.

Dr. Bourg suggested Plaintgfimpairmentspreventhim from standing longer than 5
minutesand restrict him tdifting less than 10 pounds asdting no more thar20 minutes at a
time but forlessthan2 hours in an 8 hour workday. (Tr. 239). According to Bourg, Plaintiff
could not walk more than one city block. (Tr. 239). Dr. Bourg also explained Plaintiffcheede
the freedom to shift positions atifl during the day. (Tr. 239)Plaintiff will alsorequire breaks
“twice [per] hour” and10 hoursof rest inbetween workdays. (Tr. 240). Dr. Bodtgther
estimated Plaintiff's impairmentsill cause him teniss work3 days a month and that the

severity of his pain would interfere with his concentration and atterfion241).

"The ALJ incorrectly refers to SPRA as “status post rheumatoidtiath(Tr. 16).

8 Arthritis is the “[ijnflammation of a joint or a state characterized by inftetion of joints.” Thomas Stedman,
Stedman’s Medical Dictiona§stedman’s)33080 (27th ed. 2000) (Arthritis).

Rheumatoid arthritis is “a generalized disease . . . which primarilgtaffennective tissue; arthritis is the dominant
clinical manifestation, involving many joints, especially thokthe hands and feet, accompahi®y thickening of
articular soft tissue, with extension of synovial tissue over daticartilages, which become eroded.” Stedsah
33080 (Arthritis— rheumatoid arthritis).

Seropositive is defined asCbntaining antibody of a specific type in serum; used to indicate presenceaof
diagnostically useful antibode (g, rheumatoid arthritis with rheumatoid factdrtedmaris at 371260
(Seropositive). In other words, seropositive rheumatoid arthritishgimg@ans an individual’'s rheumatoid factor
blood test is positive. 2 Lee R. Russ, etAttorneys Medical Advisd 19:76 (Supp. 2013) (Rheumatoid arthritis
rheumatoid dctor; RFtest).

Synovitis is the “[ihflammation of a synovial membrane, especially that of a joint; in gkmelnen unqualified, the
same as arthritisStedmars at 397520 (SynovitisfyRheumatoid arthritis involves synovitisn rheumatoid
arthritis, the synovial membrane lining the joint becomes inflam8wriens v. ColvjiNo. 133006, 2014 WL
843260, at *2 n.11 (D.S.D. March 4, 2014).



The ALJ pointed out (Tr. 18), howevéhat Plaintiff nconsistentlyestifiedhe could
remain seatethrough his 90 minute classes at Louisiana State University (Tr. 36, 40) and has
not missed a day of school because of his impairmdaspite taking classes 5 days a w@ek
32,36). Plaintiff also testified that hperforms housework (Tr. 44), can lift 10 pounds (Tr. 34),
walk 1/8 of a mile or more with his cane (Tr. 34-35), ordinarily drives a standard autofiwbile
31) and spends most dastsidying and rose gardeni(ify. 37-38). As the ALJ observed, this
testimony cannot be reconciled with Biourg’s opinion.

Dr. Bourg'sassessment &so inconsistent wither own treatment recordfr. Bourg’s
RFC citeghe following “positive objective signs” and clinical findings support for Plaintiff's
assessed limitationseduced range of motion, joint warmth, reduced grip strength, impaired
sleep, tenderness, crepitus, redness and swelling. (Tr. 237). However, Dr. Baual's ac
treatment records do not corroborate these “positive objective signs,” most bfasbicot
found in any of Bourg’s reecds. BeforeherSeptember 17, 20IRFC assessmeridr. Bourg
only notegwo instances of swelling in Plaintiff's hands and wristse instance of joint warmth
in Plaintiff's left mid footand one instance of stiffness reported by Plaintiff. (Tr. 1B@)ifg
noted swelling in right hand b&taintiff indicated pain and swelling were improving on
September 30, 2008Tr. 217) Plaintiff reported “less swellingdn September 1, 20RqTr.

219) (Plaintiff reported occasional pain and stiffness on June 4, 2009); (Tr. 306) (Bourg noted
warmth in his left mid foot on July 1, 2010As for impaired sleep, Dr. Bourg’s notasikeonly
one referencéo the quality oPlaintiff's sleep andt indicates hereported sleeping well. (Tr.
177).
Dr. Bourg also did not regularly assess Plaintiff’'s range of motion, teeskrgrip

strength, etc. Hdreatment notes awgritten on a standardxaminatiorform thatprovidesspace
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for her to record any limitains in range of motion or other clinical findings concerriing
patient’shands, wrists, knees, shoulders, back, feet, etc. On almost every visit, Dr. Bourg left no
notationregardingPlaintiff's hands, wrists, shoulders, knees, back or feet; however, she did
consistently repotthat Plaintiff presented with normal gait and station. {80, 181, 218, 303,

306, 308. Bourg's records also nofaintiff wason light duty atwork in Septembeof 2008

and that Bourdpad only restricteélaintiff's activiies on one occasidn lifting 25 pound®or

less. (Tr. 177, 180)But at the same visiDr. Bourg otherwise advisd®laintiff to continue his

regular activities(Tr. 177, 180).While Bourg’s records support thBtaintiff's impairments

limit his ability to walk long distances, write and lift heavy objeatsthe ALJ found, they do

not support the degree of limitation Dr. Bourgdebed in her RFC assessméiit. 14).

Dr. Bourg's records are also inconsistent with those of Plaintiff's otbating and
examining physicians. Dr. Steven Wilson, whose opinion the ALJ adopted, began treating
Plaintiff in May of 2008. (Tr. 195, 204-06). On May 8, 2008 Plaintiff presented with “swelling
of the MP joints of both hands” and “some minimal swelling of the knees.” (Tr.°1D5).
Wilson’s orthopedic and neurological examination revealed “no evidence” of mussig,spa
weakness or atrophy and no gross deformity or decreased range of motion in amf jomts
upper extremities. (Tr. 1955ensation was normal in the upper extremities and there were no
objective or subjective findings of numbness. (Tr. 199aintiff's lower extremities did not
indicate any muscle atrophy, weakness or spasm and there were no signs irmjros
deformity. (Tr. 195). Plaintiff had good strength in the lower extremities, a negative stiegght
raising test and no signs of numbness. (Tr. 188).Wilson instructed Plaintiff to begin

physical therapy, which he did. (Tr. 195, 1232). Plaintiff's physicallterapy progress notes

°“MP joints” refer to themetacarpophalangejlints — the largest joints of the hand located at the badeeof t
fingers. SeeMetacarpophalangealoint Arthritis, American Society for Surgery of the Hand, 1 (2012),
http://www.assh.org/Public/HandConditions/Documents/Web_ VerBibi/MPJoint.pdf
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were constantly forwarded to and reviewed by Dr. Wilson. On May 26, 2008 Dr. Wilson’s
orthopedic and neurological examination of Plaintiff’'s upper and lower exttesmevealed the
same objective findingas his May 8, 2008 exar(ilr. 194). On June 16, 2008, Dr. Wilson
reported full range of motion and no significant tenderness in both of Plaintiff's hashadeted
minimal swelling in the MP joint afhe right hand. (Tr. 194). On that same day, Dr. Wilson
instructed Plaintiff to bgin light dutyatwork. (Tr. 194). During his treatment, Dr. Wilson also
prescribed medications- Naproxen(Naprosyn, Tramadol and Ultram — and gave Plaintiff
injections of Depo-Medrol and Xylocaine in the MP joint of his right hand. (Tr. 164-95).

Unlike Dr. Bourg, during Dr. Wilson’s January 28, 2010 appointment in connection with
his RFCassessmente examined and reported specific findings on Plaintiff's upper and lower
extremities, hands, wrists and knees, in addition to takirays-ofPlaintiff’'s hands, wrists and
knees. (Tr. 226-27)Dr. Wilson also interviewed Plaintiff prior to that exam. During his
interview, Plaintiff reported pain in both hands, wrists and knees. (Tr. 2#63xplained that
the pain in his knees, hands andstgibecomes severe if he has to “use his hands and wrists a
great deal or if he has to stand a great deal.” (Tr. 2RB)intiff also informed Dr. Wilson that
his medication helped “a great deal” with the pain, “but he has still been unaligertotoenork
at Dow Chemical” because “he was doing labor work there where he had to lift more than 50
pounds on a regular basis.” (Tr. 226). These statements indicate Plaintiff does haseltia
functional capacity to performedentary work without constant fingering which would allow
him to avoid standing and using his haadsd wrists “a great deal.”

Dr. Wilson’s ekamination of Plaintiff’'s uppeand lower extremities again revealed no
evidence of muscle spasm, atrophy or weakr({@$s226-27). There wee no gross deformities,

“decreased range of motion in any of the joints of the upper extremities,” or apgtstedpr
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objective evidence of numbness in the ugget lowerextremities. (Tr. 22@7). Plaintiff had
good reflexes in his lower extremitiescagood strength in his feet and toes. (Tr. 227). Also,
Plaintiff's straight leg raising test was negative for both legs. (Tr. 227). Dr. Wilsomsdral
wrist examination revealed “no significant swelling in either the hands orrtbts wunlike
prevous visits. (Tr. 226). Plaintiff had “full range of motion in all the joints of the index and
middle fingers” as well as the “joints of the hands and wrists.” (Tr. 226). Therénea
evidence of any neurological or vascular problem with either hand or wrist.” (Tt.)228ys of
Plaintiff’'s hands and wrists showed “no acute fractures or dislocation,” altiiagiff was
“now starting to develop some narrowing and arthritic changes in the metagéall joint othe
index and middle finger of both hands.” (Tr. 227). Plaintiff also had “some minimal chainges
the metaphalangeal joint of the fifth finge€Tr. 227). Upon examination, Plaintiff's knees
revealed “no evidence of significant swelljhfigamentous instability” or “torn cartilage.” (Tr.
227). Both knees also exhibited full range of motion. Consistenthyscof Plaintiff's knees
showed “no evidence of any type of fracture, dislocation or other significant additgrngTr.
227).

Based on his current and past treatment of Plaintiff, Dr. Wilson felt he cotldr‘te
gainful employment . . . where he does not have to lift more than 30 pounds or 10 pounds on a
regular basis” and requires “only a minimal amount of bending, stooping, crawkhgbmg.”
(Tr. 227). Dr. Wilson did ot otherwise limit Plaintiff's capacity to work and ultimately felt that
“[m]otivation will be the largest determining” factor of whether Pldémgturns to work. (Tr.

227).
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The Court’s review of Dr. Wilson’s opinion reveals it is not only consistéht
Plaintiff's sedentary RFG? but also with the opinions of other physiciansrays of Plaintiff's
thoracic and lumbar spine taken on March 19, 2009 exzeall “unremarkable” when reviewed
by Dr. John Harris. (Tr. 223). Plaintiff's had normal alignment of the thoracic spineo
evidence of compressian significant arthritic changeéTlr. 223). Dr. Harris explained that the
lumbar spine had “normal alignment and a partial sacralization of the rigleign%esit” but the
“vertebral body andlisc space height were maintained.” (Tr. 22Bhysical therapy records
show Plaintiff met all goals and achieved maximum treatment potential by his 7th segbion
indicatePlaintiff's impairments benefited frophysical therapy(Tr. 197-3).

Medicalrecords from the VA dndicatecrepitus and tenderness in Plaintiff's shoulders,
knees and right ankle on September 23, 2009 (Tr. 267-68)P|&iutiff otherwise presented
with full range of motion in his elbows, wrists, fingers, thumbs, hips, knees, ankles and
shoulders. (Tr. 268, 276-77). Plaintiff also had normal muscle tone with no signs of atrophy
(muscle weaknesg|Tr. 276-77. Plaintiff had normal sensation in his upper and lower
extremities (Tr. 277) and normal reflexes in his arms, fingers, knees, anéllésea (Tr. 278).
September 23, 2009 knee and ankkays showed the “joint space was walhintained” and
indicated “[n]Jo change” in Plaintiff's knees anklesvhen compared with his previougays
taken on November 14, 2000. (Tr. 27@verall both the ankle and knee images revealed a
“[n]Jormal stud[ies]’ (Tr. 270). A September 23, 2009 ay of Plaintiff's right shouldewas

also“[n]Jormal” and showed‘[n]o change” vhen compared with x-rays taken on November 14,

1 sedentary work involves:

[L]ifting no more than 10 pounds at a éimnd occasionally lifting or carrying articles like docket
files, ledgers, and small tools. Although a sedentary job is definetkastach involves sitting, a
certain amount of walking and standing is often necessary in carryifjgpodities. Jobs are
sedentary if walking and standing are required occasionally and othetesgadgiteria are met.

20 C.F.R. § 404.1567(a).
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2000. (Tr. 271). Rintiff’ s lumbar spine xay showed welmaintained disc space height and
likewise revealed “no significant degenerative changes” when compareays fom
November 14, 2000 (Tr. 279). Examination of the spine did not show any muscle spasm,
localizedtenderness or guarding severe enough to affect Plaintiff’'s gait or spitauc. (Tr.
275). A May 27, 2010 exam also showed no evidence of joint redness or warmth. (Tr. 258).
Consistent with Dr. Wilson and Plaintiff's RFC, the VA foumglcould stand for up to an hour
and walk more than ¥f @ mile but less than one mi{&r. 267),that his impairmentdecreased
his mobility and manual dexterity and caused problems with lifting and carajthgugh not to
the extent found by Dr. Bourg. (Tr. 271).

Ultimately, “the ALJ is responsible for resolving conflicts in the evidence, and we will
not substitute our judgment for Hiain, 193 E Appx. at 360. The medical and testimonial
evidence discussed abowevidessubstantiasupportfor the ALJ's decsion to discredit Dr.
Bourg and find Plaintiff capable of sedentary. As suemands outside the appropriate
exercise of the Court’s authority on review.

Aside from the evidence, Plaintiffges thathe ALJimpermissibly rejecte®r. Bourg’'s
opinionin part because he felt Bourg sympathized with Plaiff.Doc. 21 at 12). Plaintiff
suggests “this is not a permissible basis to reject the findings of a treatinggrhysithat it
amounts to speculation and conjecture.” (R. Doc. 21 at 15). @pmndrRIaintiff’'s argument, as
the trier of fact the ALJ acted within his authority to reject Dr. Bourg’s opifor this reason.
See Scott v. Heckler70 F.2d 482, 485 (5th Cir. 1985) (“TA&J may dso reject a treating
physicians opinion if he finds, with support in the record, that the physician is not credible and
is leaning over backwards to support the application for disability benefits.” (quotations

omitted)); Stafford v. Barnhart402 F. Supp. 2d 717, 726 (E.D. Tex. 200%)]here would be
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nolegal error if an administrative law judgwere to discredit a physicianopinion on tk basis
that the physician wdsaning over backwards to support the a@pian for disability benefits
(quotations omitted)).

Even if the ALJ erred, the Couwteclines to accept Plaintiff’'s argument because any error
on this ground would be harmlesshelALJ sdecisionfocusesvery little on Dr. Bourg’s
sympathy for Plaintiff.Instead, the majoritgf it relies on medical records from various
physicians showin Plaintiff is capable of gainful employment at some level higher than Dr.
Bourg recommendedSeeFrank v. Barnhart326 F.3d 618, 622 (5th Cir. 2003) (Fifth Circuit
declined to address whether ALJ made his own medical conclusions b&bauserwhelmiry
factor in the [ALJ’s] decision was medical evidence from a variety of source<ldvaant
could handle working in her prior jpbThe ALJ specifically notes that Dr. Bourg’s findings
were not consistent with the record or testimony and offers sygnpath “possibility” for the
inconsistency(Tr. 18). Substantial evidence supports the ALJ's decision, regardless of whether
he thought Dr. Bourgympathized with Plaintiff

B. Credibility

In assessing credibility, the ALJ must consider the enti@deacluding medical signs
and laboratory findings and statements by the claimant and his or her treaxagroning
sources concerning the alleged symptoms and their effects. 20 C.F.R. § 404.1529(c)(1).
Additionally, the regulations provide a nemdusive list of factors that the ALJ must consider.

See 20 C.F.R. § 404.1529(c) (2011 )Nevertheless, the Fifth Circuit has held that the ALJ is

1 These factors include:

(@ Your daily activities;
(i) The location, duration, frequency, and intensity of your pain or othguteyns;
(iii) Precipitating and aggravating factors;

(iv) The type, dosage, effectiveness, and side effects of any medication youhake taken to
alleviate your pain or other symptoms;
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not required to follow “formalistic rules” in assessing credibility, and thé Alust articulate his
or her rasons for rejecting a claimant’s subjective complaints only “when thereedclearly
favors the claimant.Falco, 27 F.3d at 163.

Ultimately, the mere existence of pain is not an automatic ground for disadmid
subjective evidence of pain does “iake precedence over conflicting medical evidence.”
Harper v. Sullivan887 F.2d 92, 96 (5th Cir. 1989). Likewise, an individual's statements
regarding pain and other symptoms alone are not conclusive evidence of disabilitysaid m
supported by objdiwve evidence of a medical impairment that could reasonably be expected to
produce the pain or other symptoms alledg¢atper, 887 F.2d at 96 (quoting 42 U.S.C. §
423(d)(5)(A)).

Here,the ALJ began his credibility analysis by fully discussing Plaintiff' ey (Tr.
15), thenproceededby detailing all of the medical evidence of record and explaining the
particular evidence that contradicted Plaintiff's allegatiofise ALJultimatelyfound “several
reasons” why the alleged severity of Plaintiff's syarps wasot “wholly credible.” (Tr. 17).
The ALJfirst explained that the record did not include any medical opinions “indicating the
claimant is disabled.” (Tr. 17). Next, Plaintiff alleged “fairly limited” daibtigities which were
not objectively verified or supported by the “relatively weak medical evide(ite.17).

Finally, the ALJ considered Plaintiff's history of “essentially routamel/or conservative”

treatment.
(v) Treatment, other than medication, you receive or have received for reliairgfam or other
symptoms;
(vi) Any measures you use or have used to relieve your pain or other synfptgmlying flat on

your back, standing for 15 to 20 minutes every hour, sleeping on a boaycaradc
(vii) Other factors concerning your functional limitatiae restrictions due to pain or other
symptoms.

20 C.F.R. § 404.1529(c)(3).
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Plaintiff claimshis “allegations of debilitating syptoms should be deemectkdible
because (1) the recodbesinclude evidence from treating and examining physicians finding
him disabled, (2) he has described “fairly limited” daily activities, anthi@jreatment has been
routine and conservative. (R. Doc. 21 at 14-1aintiff goes on to suggest that his “medically
determinable impairment could reasonably be expected to cause the alleged syraptbthat
the “persistence and limiting affects of these symptomsanrsistentvith the residual
functional capacity assesent.” (R. Doc. 21 at 15emphasis added)in other words, Plaintiff
seems to suggest that the ALJ’s RFC assessment is consistent with the limitatilting fesm
his impairment, which would negate his credibility argument. Nonetheless, the Court ha
considered Plaintiff's allegations and the entire record and finds substardeh@visupports
the ALJ’s decision.

Despite Plaintiff's contentigrthe Court’s review confirms th&lLJ’s statement that “the
record does not contain any opinions fromtirgpor examining physicians indicating” he is
disabled(Tr. 17). As Plaintiff does not name any particular doctor or cite anydestdence
whatsoever to contradict the ALJ, this contention falext, the ALJ found, consistent with
Plaintiff's contention, that his treatment has been routine and conservative. However, as the ALJ
indicated, this findingyenerally weighs againBfaintiff. Franzen v. Astrueb55 F. Supp. 2d 720,
730-31 (W.D. Tex. 2008) (ALJ appropriately considered claimant’s history of “coniservat
car€ and lack of objective corroborating evidence to discredit his allegatiémsally, the fact
that Plaintiff has described “fairly limited” activities is not dispositive of whethatrdRscription
is credible. The activities dedoed by Plaintiff must be considered as they were— against
the backdrop of the record evidence as a whole. And so, Plaintiff's description oi\hieact

as “fairly limited” is largely immaterial where those limitations are not otherwiselooratel
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by objective evidence. Again, Plaintiff cites no evidetocgupport a finding that his
impairments limit his daily activities to a level inconsistent withgegormance of sedentary
work.

The ALJ ultimately explained that Plaintiff's allegations were not objectively
corroboratedy the recordwhich supported an RFC of sedentary work. As the Court previously
explained this finding is substantially supported by the record evidence. iRldogs not offer
any additional argument or cite any record evidence to contradict the ALJsildsedr RFC
findings. And so, the Court finds the ALJ’s RFC and credibility assessmemgs@orted by
substantial evidence.

C. Department of Veterars Affairs Disability Rating

Generally, aisability rating by théepartment of Veterans Affairs (VA3 “not legally
binding on the Commissionéhecause the two agenciesedifferent criteria tadetermine
disability.** Chambliss v. Massanar269 F.3d 520, 522 (5th Cir. 200%ge als®0 C.F.R. §
404.1504 (a determination made by another agency that you are elisabblind is not binding
on” the SSA) SSR 0603P, 2006 WL 2329939, at *6 (Aug. 9, 2006) (disability determinations
of other agencies aret binding becausdihal responsibility for deciding. . whether you are
disabled, is reserved to the CommissiéneNonetheless, a VA rating $ill entitled to a
“certain amount” of weight and must be considered by the Ebhdmbliss 269 F.3d at 52%ee
also Loza v. ApfeR19 F.3d 378, 394-95 (5th Cir. 2000) (100% VA disability rating not binding
but entitled to “great weight” and could not be disregarde8R 0603P, 2006 WL 2329939, at
*6 (“cannot be ignored and must be considgre@he appropriateveight“will vary depending

upon the factual circumstances of each ¢aSkhambliss 269 F.3d at 522 (sutasitial evidence

2 The Department of Veterans Affairs (VA) and the SSA are both federal ageratiesithinister disability
programs to provide benefits to disabled individugte38 C.F.R. § 4 (VA’'s “Essentials of evaluative rating”);
20 C.F.R. § 404. 1520(a)(4 1) (SSA’s “Evaluation of disability in general”).
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supports decisioif ALJ consideredating and‘adequately explain[¢dhe valid reasonsld. at
522-23.

“An ALJ may ultimately disagree with the findings of the VA if the findings and the
underlying evidence are considefed/elch v. Barnhart337 F. Supp. 2d 929, 935 (S.D. Tex.
2004). In that situation, “there is neversible error as long as the record réfl@onsideration
of those findings.'ld.; see alsdMloody v. AstrueNo. 10-230, 2012 WL 1019590, at {N.D.
Tex. March 9, 2012) (no “brigHine rule” exists but decision musit least Show meaningful
consideration of the VA disability determination and provide specific reafmmgiving it less
weight).

Here, the ALJ discussed both the VA medical records and the VA disability
determination. (Tr. 16, 20). The Akdnsideredhe VA disability rating butiscounted it as
inconsistent with the medicetcords Plaintiff's testimonyand the testimony of the vocational
expert. (Tr. 20).NonethelessRlaintiff claims the “ALJ did not give adequate consideration to
the findings of the Department of Veterans Affairs.” (R. Doc. 21 at 15). Othetttisan
suwggestion Plaintiff does not make any argumeastto why the consideration was inadequate or
why the ALJ’s reasons were invali®@ecause the ALJ considered both the VA'’s rating and
medical evidence and Plairitdoes nobffer any argument or specific efjation to support this
claim, the Court cannot find errdeeVaught v. Astrue271 F. App’x 452, 455 (5th Cir. 2008)
(claimant“does not explain why the ALJ’s reasons for not giving the VA disability
determination greater weight were erroneous, anefibrer leaves us with nmasis upon which
to find error); Kinash v. Callahan129 F.3d 736, 739 (5th Cir. 199Mhe ALJ ‘considered
both of the agencies findings and the evidence underlying eachAl¥lechose to disagree

with those findings. This alone is not reversible efyor.
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VI. CONCLUSION
For the reasons discussed abdvdS ORDERED that the Commissioner’s decision is
AFFIRMED and Plaintiff's appeal iDISMISSED with prejudice.

Signed in Baton Rouge, Louisiana, on March 21, 2014.

RQO. N2~

RICHARD L. BOURGEO!S JR.
UNITED STATES MAGISTRATE JUDGE
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