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UNITED STATESDISTRICT COURT

MIDDLE DISTRICT OF LOUISIANA

CHARLESLANCE HAYES, JR.,ET AL CIVIL ACTION
VERSUS NO. 12-588-BAJ-RLB
FRONTERA PRODUCE, LTD., ET AL

ORDER

Before the Court is thelaintiffs’ Motion to Compel seeking the production of
documents identified in the Fed. R. Civ. P. 26(a)(1) initial disclosures of DefendansPrim
Group, Inc., d/b/a Primus Lal$rimus”) (R. Doc. 4§. Primusopposes the motion (R. Doc.

52). For the reasons discussed belbwPlaintiff's Motion to Compeis DENIED.
. Background

On September 4, 2013, the courttbetdeadline to exchanged. R. Civ. P26(a)(1)
initial disclosures on October 15, 2013 and the deadline to file discovery motions and to
complete all discovery except experts by August 18, 2014 (R. Doc. 40). On October 11, 2013,
Primus timely served itaitial disclosureson thePlaintiffs (R. Doc. 462). Primus’sinitial
disclosures identified and described categories of docunttettBrimusntends to use at trial.

The Plaintiffsinformally requested Primus to produce the documents identified and
described in Primusmitial disclosuregR. Doc. 46-1 at 2). Primus hdsclinedto produce the
document@absent formal request for production of documents under Fed. R. Civ. P. 34 (R.
Doc. 52 at 2). The Plaintiffs argue that Primus had a duty to produce the disclosed decument
under Fed. R. Civ. P. 26(a). The Plaintiffs move the court, under Fed. R. Civ. P. 37(a)(1) and

(3)(A), to “enter an Order compelling the production of all documents described in Primus’s
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initial disclosures, or, in the alternative, preclude Primus’s use of all described documents in the
trial of this matter.” (R. Doc. 44 at 34).
[I.  Law and Analysis

Rule 26(a) provides, in pertinent pdhat a partynust, withot awaiting a discovery
request, provide to the othearties:

a copy-or a description by category and locatiarh all documents, electronically stored

information, and tangible things that the disclosing party has in its possessiony costod

control and may use to support its claims or defenses, unless the use would be solely for
impeachmetj.]
Fed. R. Civ. P. 2@)(1)A)(ii).

Plaintiff does not argue that Primus failed to describe “by category antitocat all
documents, electronically stored information, and tangiblg#hihat [Primus] has in its
possession, custody and control and may use to support its claims or defensesd; Instea
Plaintiffs argue that Primusad a duty to produce copies of the documents described in Primus’s
initial disclosures wither with its diszsures oafter the Plaintiffs informally requested copies of
the documents (R. Doc. 4bat 23).

Rule 26(aj1)(A)(ii) does not require a party to produce documents; the disclosing party
has the option of producing a “copy” of the identified documents or providing a “description by
category and location” of those documents. Courts have acknowledged that this “duty to
disclose is not synonymous with a duty to produdeotbesv. 21st Century Ins. Co., 258 F.R.D.

335, 337 (D. Ariz. 2009) {Vhile somesections of Rule 26 require information be both disclosed
and produced, Rule 26(a)(1)(A)(ii) only requires parties to provide notice regatdcuments.”
(“[A] duty to disclose is not synonymous with a duty to produceeg;also Szemore .

WalMart Sores, Inc., No. H-05-1589, 2006 WL 1698291, at *3 (S.D. Tex. June 16, 2006)

(“Rule 26(a) of the Federal Rules of Civil Procedure . . . requires only that the docliaents



de<ribed by category and location” and, upon receiving such description, the pramyifthen
request production of the described documents” under Rule 3R(Io3); Water Dist. No. 4,
Douglas Cnty., Kan. v. City of Eudora, Kan., No. 07-2463, 2008 WL 5173109 (D. Kan. Dec. 10,
2008)(“While Fed.R.Civ.P. 26(allows initial disclosures to be made by producing copies of
relevant documents, the rule does not require either party to actually produceotopies
documents. A party may opt to provide a description of the documents by category and
location?).

In support ofits position, the Plaintiff quotdbe advisory committeg notes on the 1993
amendmergt to Rule 26, which provides, among other things, that a major purpose of the
disclosure requirement is “Bcecelerate the exchange of basic information about the case and to
eliminate the paper work involved in requesting such informdtidhe advisory committége
notesalsostate, however, that the disclosure requirement of Rule 26(a)(i)) (Aoes not
require praluction of any documents. Theadvisory committee’s notesarify that documents
identified but not produced, under Rule 26(a)(1) should be sought by the non-disclosing party
through a formal request of discovery unBeite 34

[lln cases involving few documents a disclosing party may prefer to provide cogies of t

documents rather than describe them, and the rule is written to afford this optien to t

disclosing party. If, as will be more typical, only the description is provided, the other

parties are expected to obtain the documents desired by proceeding under Rule 34 or
through informal requests. The disclosing party does not, by describing documeeits

[Rule 26(a)(1)(A)(ii], waive its right to object to production on the basis of privilege or

work product protection, or to assert that the documents are not sufficiently retevant t

justify the burden or expense of production.

Fed. R. Civ. P. 26 advisory committe@ote see also 8A Wright & Miller, Federal Practice

and Procedure § 2053 (3d ed.) (a listing of materials by category, as opposed to making a copy

! The advisory committee’s notes on the 1993 amendments to Rdisc28sefRule
26(a)(1)(B). The 2007 amendments tenumbered Rule 26(a)(1)(B) as Ra&a)(1)(A)(ii).
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of the pertinent materials available, satisfies Rule 26(a)(1)(Aa6dthe “objective of such a
listing is to enable the other parties to make informed deciatomst which documents they
should request be produced pursuant to Rul§.34.

Primus had the option of producing the documents described in its initial disclosure at the
time of disclosure or in response to informal requests by the Plaintiffs, bdtnothave a duty
to do so under Rule 26(a)(1)(#). Thediscovery deadline i8ugust 18, 2014. Thelaintiffs
haveampletime to seekhe documents disclosed by Primus under Rule 34.

I11.  Conclusion

For the reasons discussed abdVe,S ORDERED that Plaintiff's Motion to Compel is
DENIED.

Signed in Baton Rouge, Louisiana, on November 20, 2013.

RO N2~

RICHARD L. BOURGED!S, JR.
UNITED STATESMAGISTRATE JUDGE




